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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

RIN  3206-AG07 

5  CFR  Part  734 

Political  Activities  of  Federal 
Employees 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Interim  regulations  with  request 
for  comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  interim 
regulations  regarding  the  political 
activities  of  Federal  employees.  On 
October  6, 1993,  the  President  signed 
the  Hatch  Act  Reform  Amendments  of 

1993.  The  Amendments  became 
effective  on  February  3, 1994,  and  OPM 
has  the  authority  to  issue  regulations 
under  the  Amendments.  The  interim 
regulations  will  inform  Federal 
employees  of  the  political  activities 
which  generally  are  permitted  and 
prohibited  under  the  Amendments. 
Federal  employees  also  should  refer  to 
OPM’s  interim  regulations  at  part  733, 
published  in  the  Federal  Register  in  the 
February  22, 1994  edition,  regarding 
permitted  and  prohibited  political 
activities  connected  with  local  elections 
in  the  designated  communities. 

DATES:  Effective  Date:  September  23, 

1994. 

Comments  must  be  received  on  or 
before  November  22, 1994. 

ADDRESSES:  Comments  may  be  sent  or 
delivered  to  Lorraine  Lewis,  General 
Counsel,  Room  7355,  United  States 
Office  of  Personnel  Management,  1900  E 
Street  NW.,  Washington,  DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT:  Jo- 
Ann  Chabot  or  Karen  D.  Kline  at  (202) 
606-1700. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  553(b)(3)  of  title  5,  United 
States  Code,  the  Director  finds  that  good 


cause  exits  for  waiving  the  general 
notice  of  proposed  rulemaking.  The 
notice  is  being  waived  because,  in  view 
of  the  statutory  penalties  which  result 
from  violations  of  the  Amendments’ 
prohibitions,  it  is  crucial  for  employees 
who  are  covered  under  the 
Amendments  to  know  about  the 
political  activities  which  the 
Amendments  permit  and  prohibit. 

While  these  regulations  were  being 
written,  OPM  received  several 
suggestions  from  individuals,  several 
Federal  labor  organizations,  and  many 
Federal  agencies  on  issues  that  might  be 
addressed  through  the  regulations. 

Many  of  the  comments  and  suggestions 
concerned  similar  or  identical  issues, 
and  these  issues  have  been  addressed  in 
the  regulations.  Issues  which  could  not 
be  addressed  in  the  regulations  are 
discussed  in  this  summary. 

Part  734  is  divided  into  several 
subparts  for  purposes  of  clarity.  Subpart 
A— General  Provisions  includes 
definitions  as  well  as  jurisdictional  and 
reporting  provisions. 

Section  734.101  in  subpart  A  defines 
the  terms  which  are  most  frequently 
used  in  OPM’s  political  activity 
regulations.  The  definitions  of  employee 
and  partisan  political  office  in  §  734.101 
track  the  statutory  definitions  of  these 
terms. 

The  Amendments  indirectly  define 
the  terms  “Federal  labor  organization” 
and  “multicandidate  political 
committee”  by  referring  to  other 
statutory  provisions  which  provide  a 
detailed  definition  of  these  terms. 
Section  734.101  similarly  defines  these 
terms  by  incorporating  the  statutory 
references  cited  in  the  Amendments. 
Because  of  the  complex  structural 
organizations  of  the  various  agencies 
and  instrumentalities  of  the  United 
States  and  District  of  Columbia 
Government  it  would  be  difficult  to 
adopt  a  comprehensive  definition  of 
“employing  office.”  Therefore, 

§  734.101  specifies  that  the  head  of  each 
agency  or  instrumentality  shall 
determine  the  appropriate  employing 
offices  within  it  and  provide  notice  to 
employees  through  internal  agency 
notice  procedures.  Identification  of  such 
employing  offices  is  distinct  from,  and 
need  not  coincide  with,  those 
established  for  any  other  purpose. 

The  definition  of  “Federal  employee 
organization”  is  in  conformance  with 
the  definition  of  “Federal  employee 


organization”  in  Executive  Order  10988, 
January  17, 1962  which  was  revoked  by 
Executive  Order  11491  and  reflects  that 
this  term  refers  to  nonprofit  associations 
or  organizations  which  are  composed  of 
Federal  employees.  The  Amendments 
specifically  tie  the  concept  of  Federal 
labor  organization  to  the  definition  of 
labor  organization  in  5  U.S.C. 

7103(a)(4).  Because  employees  of  the 
District  of  Columbia  are  not  Federal 
employees,  and  their  labor  organizations 
are  not  covered  under  5  U.S.C.  Chapter 
71,  the  definitions  of  the  terms  “Federal 
labor  organizations”  and  "Federal 
employee  organization”  do  not  include 
such  organizations  comprised  of 
employees  of  the  District  of  Columbia. 

Several  Federal  labor  organizations 
and  one  agency  raised  the  issue  of  what 
constitutes  a  “political  contribution” 
commenting  that  the  Amendments  not 
only  allow  Federal  employees  to 
volunteer  their  services  to  campaigns, 
but  also  allow  Federal  employees  to 
direct  and  solicit  other  volunteers.  In 
their  view,  this  comports  with  the 
fundamental  purpose  of  the 
Amendments.  These  commentators  felt 
that  volunteer  services  under  the 
Amendments  should  be  treated  the 
same  as  under  Federal  election  law — 
i.e.,  they  are  not  considered  “political 
contributions.”  In  a  letter  dated 
September  7, 1994,  Senator  John  Glenn 
and  Representative  William  L.  Clay,  the 
Chairmen  of  the  respective  committees 
of  jurisdiction,  opined  that  "as  the 
sponsors  and  managers  of  this 
legislation  in  the  House  and  Senate, 

[we]  never  intended  that  routine 
campaign  volunteer  activities  should  be 
treated  as  political  contributions.” 

Clearly  this  is  an  issue  that  goes  to  the 
heart  of  the  Amendments.  The  explicit 
purpose  of  the  Amendments  is  to 
“provide  for  Federal  civilian  employees 
to  participate  voluntarily,  as  private 
citizens,  in  the  political  processes  of  the 
Nation  and  to  protect  such  employees 
and  the  General  citizenry  from  improper 
political  solicitations.”  S.  Rep.  No.  57, 
103  Cong.,  1st  Sess.,  at  1  (1993).  In 
particular,  the  Amendments  allow  a 
Federal  employee  to  manage  a 
campaign.  The  issue  raised  by  these 
commentators  is  whether  the  allowable 
political  activities  encompass  Federal 
employees  directing  and  soliciting 
volunteer  services.  The  commentators 
argue  that  to  conclude  in  the  negative 
would  be  contrary  to  the  purpose  of  the 


48766  Federal  Register  /  Vol.  59,  No.  184  /  Friday,  September  23,  1994  /  Rules  and  Regulations 


Amendments.  One  commentator  noted, 

“  [Interpreting  the  term  ‘personal 
services’  to  include  the  activities  of 
these  sorts  of  campaign  volunteers 
would  seriously  undermine 
Congressional  intent  to  allow  Federal 
employees  greater  freedom  to 
participate  in  the  political  process.  In 
fact,  that  interpretation  could  entirely 
negate  certain  rights  the  Act  explicitly 
grants.  Thus,  for  example,  the  Act 
generally  authorized  Federal  employees 
to  ‘take  an  active  part  in  political 
management  or  in  political  campaigns.’ 
An  individual  could  not,  as  a  practical 
matter,  manage  a  campaign  if  he  or  she 
were  precluded  from  soliciting, 
accepting,  or  even  receiving,  the  help  of 
volunteers.”  Another  commentator 
stated  that  prohibiting  solicitation  of 
volunteer  services  “not  only  thwarts  the 
intent  of  Hatch  Act  Reform,  it  would 
clearly  render  (the  Act)  internally 
inconsistent."  Finally,  Chairmen  Glenn 
and  Clay  provided,  “It  was,  and 
remains,  our  intention  that  the  term 
‘political  contribution’  be  defined  in  a 
manner  that  does  not  render 
meaningless  the  language  of  the  Act 
intended  to  protect  the  ability  of  Federal 
employees  to  take  an  active  part  in 
political  management  or  in  political 
campaigns.” 

In  light  of  the  absence  of  a  conference 
report,  the  interpretation  espoused  by 
Chairmen  Glenn  and  Clay  is  logical  and 
deserving  of  deference.  In  order  to 
implement  the  intent  of  the 
Amendments  to  allow  Federal 
employees  to  participate  actively  in 
political  management  and  campaigns, 
the  definition  of  “political  contribution” 
in  §  734.101  tracks  the  statutory 
definition  of  this  term,  with  one 
significant  addition.  The  regulations 
specify  that  individualized 
uncompensated  volunteer  services  are 
not  a  “thing  of  value”  and  are  excluded 
from  the  definition  of  “political 
contribution."  This  exclusion  of 
individualized  uncompensated 
volunteer  services  from  the  definition  of 
“political  contribution”  directly 
parallels  the  definition  of 
“contribution”  fountain  the  Federal 
Election  Campaign  Act.  2  U.S.C.  431. 

Under  this  definition,  the  “personal 
services”  which  are  included  in  the 
definition  of  “political  contribution”  are 
those  paid  or  unpaid  services  of  a 
business  or  corporation.  The 
Amendments’  distinction  of 
individualized  uncompensated 
volunteer  services  from  services 
provided  by  a  business  or  corporation, 
thus,  mirrors  the  distinction  contained 
in  the  Federal  Election  Campaign  law. 

By  excluding  individualized 
volunteer  services  from  the  definition  of 


“political  contribution,”  the  regulations 
allow  Federal  employees  to  solicit, 
accept,  and  receive  individualized 
volunteer  services  as  well  as  direct  or 
supervise  those  volunteers.  This 
definition  allows  the  Amendments’ 
inclusion  of  personal  services,  paid  or 
unpaid,  to  be  read  in  the  context  of  the 
explicitly  permissible  activities. 

Although  Federal  employees  are 
allowed  to  solicit,  accept,  and  receive 
individualized  uncompensated 
volunteer  services,  the  regulations 
prohibit  Federal  employees  from 
soliciting,  accepting,  or  receiving  such 
services  from  subordinates.  Further 
solicitation,  acceptance,  or  receipt  of 
such  services  must  comply  with  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  in  5 
CFR  part  2635,  as  well  as  any  other 
directives  that  may  apply,  e.g.,  the 
Federal  Property  Management 
Regulations  in  41  CFR  chapter  101. 

In  connection  with  political 
contributions,  section  734.101  also 
defines  the  terms  “accept”  and 
“receive.”  These  definitions  cover  only 
the  acts  of  accepting  or  receiving 
something  from  a  person  officially  on 
behalf  of  a  candidate,  campaign,  a 
political  party,  or  a  partisan  political 
group.  Ministerial  activities  which 
precede  or  follow  the  official  acceptance 
and  receipt,  such  as  handling, 
disbursing,  or  accounting  for 
contributions  are  not  covered  under  the 
definitions  of  “accept”  and  “receive.” 
The  Amendments  specifically  prohibit 
covered  employees  from  “knowingly” 
soliciting  political  contributions.  Thus, 

§  734.101  of  the  interim  regulations  also 
defines  “solicit”  as  expressly  requesting 
of  another  person  that  he  or  she 
contribute  something  to  a  candidate,  a 
campaign,  a  political  party,  or  partisan 
political  group. 

Section  734.101  defines  the  term  “on 
duty”  because  the  concept  is  central  to 
the  political  activity  prohibition  for 
most  employees.  The  definition 
provides  that  an  employee  is  on  duty 
when  in  a  pay  status  (i.e.,  when 
receiving  pay  for  hours  of  duty)  or  when 
representing  the  United  States 
Government  or  District  of  Columbia 
Government  in  an  official  capacity.  The 
definition  provides  that  for  the  purposes 
of  this  part,  an  employee  is  not 
considered  to  be  in  a  pay  status  when 
in  a  paid  leave  status,  using 
compensatory  time  off,  using  credit 
hours  earned  in  an  alternative  work 
schedule,  using  time  off  granted  as  an 
incentive  award,  or  excused  absence 
because  the  employee  is  free  to  spend 
the  time  off  as  he  or  she  chooses. 
Similarly,  an  employee  receiving 
premium  pay  for  standby  duty  is 


considered  to  be  in  a  pay  status  for 
those  hours,  while  an  employee  in  an 
unpaid,  on-call  status  is  not  in  a  pay 
status.  Further,  when  an  employee 
performs  work  that  is  recognized  as 
overtime  work  under  title  5  of  the 
United  States  Code,  the  Fair  Labor 
Standards  Act,  or  similar  statute,  the 
employee  is  considered  to  be  in  a  pay 
status,  even  if  under  some 
circumstances  the  employee  is 
prevented  from  receiving  pay  or 
compensatory  time  off  for  that  work 
(e.g.,  due  to  the  biweekly  pay  limitation 
under  5  U.S.C.  5547). 

The  definition  provides  a  second 
criterion  in  order  to  accommodate  those 
employees  who  are  not  in  a  leave 
system.  For  purposes  of  this  part, 
employees  who  are  not  covered  by  a 
leave  system  are  considered  to  be  on 
duty  when  they  are  representing  the 
United  States  Government  or  District  of 
Columbia  Government  in  an  official 
capacity. 

Several  parties  have  inquired  as  to 
whether  an  employee  is  on  duty  when 
in  a  leave  without  pay  status.  Since  an 
employee  is  not  in  a  pay  status  on  leave 
without  pay,  he  or  she  is  not  on  duty. 
Other  parties  have  asked  about  retention 
of  life,  health,  and  retirement  benefits 
on  leave  without  pay.  OPM  regulations 
concerning  leave,  pay,  and  retirement 
govern  these  issues. 

One  agency  asked  about  the 
possibility  of  granting  excused  absence 
(currently  described  in  subchapter  11  of 
Federal  Personnel  Manual  Chapter  630 
and  colloquially  referred  to  as 
“administrative  leave”)  for  purposes  of 
engaging  in  political  activities  or 
political  management.  OPM  believes 
that  an  agency’s  granting  such  excused 
absence  for  the  purposes  of  engaging  in 
political  activities  or  political 
management  is  not  appropriate. 

Section  734.102(a)  reflects  that  the 
United  States  Office  of  Special  Counsel 
is  authorized  to  investigate  and 
prosecute  alleged  violations  of  the 
Amendments,  and  issue  advisory 
opinions  regarding  permitted  and 
prohibited  political  activities.  It  also 
provides  the  address  and  telephone 
numbers  of  that  Federal  agency  for 
employees  who  seek  advisor)'  opinions. 
Section  734.102(b)  reflects  that  the 
United  States  Merit  Systems  Protection 
Board  determines  when  a  violation  of 
the  Amendments  has  occurred,  and 
describes  the  penalties  for  a  violation. 
Section  734.102(c)  reflects  that  the 
Office  of  Personnel  Management  is 
authorized  to  issue  regulations 
concerning  the  political  activities  which 
the  Amendments  permit  and  prohibit. 
The  authority  of  OPM  to  issue  such 
regulations  was  affirmed  by  the  Office  of 
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Legal  Counsel  of  the  Department  of 
Justice  on  February  3, 1994. 

Section  734.103  provides  the  criteria 
that  multicandidate  political 
committees  must  meet  to  be  recognized 
as  a  multicandidate  political  committee 
of  a  Federal  labor  organization  or 
Federal  employee  organization.  One 
party  suggested  that  OPM  include  in  its 
regulations  a  list  of  allowable 
multicandiate  political  committees. 

OPM  has  not  included  a  list  of  such 
committees  in  its  interim  regulations, 
but  will  consider  publishing  a  list  as  a 
notice  in  the  Federal  Register  at  a  later 
date. 

Section  734.104  provides  that 
employees  covered  under  these 
regulations  may  not  be  further  restricted 
except  those  employees  who  serve  at  the 
pleasure  of  the  President  of  the  United 
States.This  provision  is  based  upon  an 
opinion  of  the  Office  of  Legal  Counsel 
of  the  Department  of  Justice.  In  an 
opinion  dated  September  20. 1994,  the 
Office  of  Legal  Counsel  stated  that  "an 
Administration  may  impose  additional 
restrictions  on  its  political  appointees." 
With  regard  to  an  Administration’s 
political  appointments  in  the  civil 
service,  the  Office  opined: 

It  would  be  inconsistent  with  the  character 
of  such  appointments  if  the  appointees  were 
free  to  disregard  or  contradict  the  political 
positions  of  the  Administration;  we  would 
not  assume  that  Congress  intended  to  make 
such  a  fundamental  change  in  the  nature  of 
political  appointments  without  having 
addressed  the  issues  that  would  be  raised  by 
so  significant  an  alteration.  Indeed,  if  the 
amendments  to  the  Hatch  Act  were 
interpreted  to  prevent  an  Administration 
from  directing  the  political  activities  of  even 
its  high-level  political  appointees,  the 
amendments  would  raise  serious 
constitutional  questions.  In  particular,  we 
believe  that  any  attempt  by  Congress  to  block 
political  control  over  those  appointed  by  the 
President  with  the  advice  and  consent  of  the 
Senate  would  be  highly  dubious  from  a 
constitutional  standpoint.  The  amendments 
should  be  interpreted  in  a  manner  that  avoids 
these  serious  constitutional  issues. 
Accordingly,  we  believe  that  the  Office  of 
Personnel  Management’s  regulations  may 
permit  the  further  restriction  of  political 
activities  by  employees  appointed  by  the 
President  with  the  advice  and  consent  of  the 
Senate,  employees  appointed  by  the 
President,  non-career  Senior  Executive 
Service  members,  Schedule  C  employees 
(appointed  pursuant  to  5  CFR  213.3301, 
213.3302),  and  any  other  employees  serving 
at  the  pleasure  of  the  President.  We 
understand  that  one  context  in  which  these 
questions  may  arise  would  be  the  desire  of 
some  agencies  to  require  high-level 
appointees  to  refrain  from  partisan  political 
activity.  We  express  no  view,  of  course,  about 
whether  further  regulation  of  employees  in 
all  of  these  categories  would  be  appropriate 
as  a  policy  matter. 


In  light  of  this  binding  opinion,  the 
regulations  permit  the  further 
proscription  and  restriction  of 
employees  who  are  appointed  by  the 
President  by  and  with  the  advice  and 
consent  of  the  Senate,  employees  who 
are  appointed  by  the  President,  non¬ 
career  senior  executive  service 
members,  Schedule  C  employees 
(appointed  pursuant  to  5  CFR  213.3301, 
213.3302)  and  any  other  employees  who 
serve  at  the  pleasure  of  the  President.  As 
a  policy  matter,  it  is  left  to  the  President 
of  the  United  States,  or  any  official 
specifically  authorized  by  him.  to 
decide  whether  such  further 
proscriptions  and  restrictions  are 
appropriate. 

Subpart  B  describes  the  political 
activities  which  are  permitted  for  most 
covered  employees  under  the 
Amendments,  subject  to  the  condition 
that  political  participation  does  not 
occur  while  an  employee  is  on  duty,  in 
uniform,  in  any  room  or  building 
occupied  in  the  discharge  of  official 
duties  by  an  individual  employed  or 
holding  office  in  the  Government  of  the 
United  States,  or  using  a  vehicle  owned 
or  leased  by  the  Government  of  the 
United  States.  Section  734.201,  the  first 
provision  in  subpart  B,  specifically 
excludes  employees  in  certain  agencies 
and  positions  who  may  not  participate 
actively  in  partisan  political  activities 
and  are  covered  under  subpart  D  of  the 
interim  regulations.  Permitted  activities 
are  grouped  by  category,  with  one 
section  for  each  category,  for  ease  of 
reference.  Thus,  §  734.204  of  the  interim 
regulations  concerns  the  permissible 
activities  that  are  connected  with 
participation  in  political  organizations, 

§  734.205  includes  the  activities  that  are 
connected  with  political  campaigns,  and 
§  734.207  describes  the  only  two 
instances  where  a  Federal  employee 
may  run  as  a  candidate  for  public  office. 
A  candidate  who  is  running  for  public 
office  in  a  nonpartisan  election,  or  a 
Federal  employee  who  is  working  on 
behalf  of  such  a  candidate,  is  not  barred 
by  the  Amendments  from  soliciting 
political  contributions  for  that 
candidate’s  campaign;  however,  such 
solicitation  must  comply  with  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  in  5 
CFR  part  2635,  as  well  as  any  other 
directives  that  may  apply,  e.g.,  the 
Federal  Property  Management 
Regulations  in  41  CFR  chapter  101. 

Section  734.208  concerns 
participation  in  fundraising  and  permits 
employees  who  are  covered  under 
subparts  B  and  C  to  make  political 
contributions,  attend  political 
fundraisers,  and  solicit,  accept,  or 
receive  political  contributions  from 


other  employees  who  are  members  of 
the  same  Federal  labor  or  employee 
organization.  It  does  not  extend  to 
employees  who  are  in  the  bargaining 
unit  but  are  not  members  of  the  labor 
organization. 

Examples  are  provided  at  the  end  of 
most  of  the  regulatory  sections  in 
subpart  B.  The  examples  apply  the 
regulations  to  specific  situations  which 
are  controlled  by,  but  not  directly 
addressed  in,  the  regulations.  An 
example  which  refers  to  a  specific 
Federal  agency  is  not  limited  to  the 
employees  of  that  agency,  but  applies  to 
all  employees  who  are  covered  under 
subpart  B. 

Subpart  C  describes  the  political 
activities  which  are  prohibited  for  most 
employees  who  are  covered  under  the 
Amendments.  Section  734.301 
specifically  excludes  employees  in 
certain  positions  and  agencies  from 
coverage  under  subpart  C  because  they 
are  subject  to  the  prohibitions  described 
in  subpart  D  of  the  interim  regulations. 
Subpart  C  is  similar  in  structure  to 
subpart  B  with  the  prohibited  activities 
grouped  by  category,  one  section  for 
each  category,  and  examples  describing 
specific  situations. 

Section  734.303  prohibits  employees 
who  are  covered  under  subpart  C  from 
knowingly  soliciting,  accepting,  or 
receiving  political  contributions.  It  also 
specifically  links  the  prohibition  to 
personal  identification  with  fundraising 
activities  because  employees  otherwise 
would  be  prohibited  from  a  w'ide  range 
of  political  activities,  such  as 
anonymously  stuffing  envelopes  with 
campaign  literature  (which  includes  an 
appeal  for  political  contributions)  or 
giving  a  keynote  speech  at  a  fundraiser, 
that  otherwise  would  be  permitted. 
These  activities  do  not  present  an 
employee  with  any  opportunity  to 
coerce  other  employees  to  make  a 
political  contribution  or  to  become 
personally  identified  with  any 
fundraising  efforts  and,  therefore, 
should  be  permitted.  Participation  in 
phone  bank  solicitations  is  prohibited 
when  political  contributions  are 
requested  because  it  is  a  personal  appeal 
for  political  contributions,  even  if  it  is 
done  anonymously.  However,  if  the 
phone  bank  solicitation  involves  only 
solicitation  of  individualized 
uncompensated  volunteer  services,  then 
an  employee  is  permitted  to  participate 

In  this  connection,  OPM  received  a 
suggestion  that  its  regulations  should 
prohibit  well-known  employees  from 
speaking  at  fundraisers  under  any 
circumstances,  while  other  employees 
should  be  permitted  to  make  such 
speeches  as  long  as  their  speeches  did 
not  include  a  solicitation  for  political 


48768  Federal  Register  /  Vol.  59,  No.  184  /  Friday,  September  23,  1994  /  Rules  and  Regulations 


contributions.  Because  the  Amendments 
do  not  provide  a  statutory  basis  for  a 
distinction  between  well-known  and 
unknown  employees,  OPM  has  not 
included  it  in  the  interim  regulations. 
Employees  may  speak  at  fundraisers 
regardless  of  whether  they  are  well 
known  or  not. 

Section  734.304  of  subpart  C  prohibits 
employees  from  running  for  the 
nomination  or  as  a  candidate  for 
partisan  political  office,  except  as 
specified  in  §  734.207.  A  party 
suggested  that  OPM’s  regulations 
describe  the  initial  act  which  begins  the 
nomination  process  for  partisan 
political  office.  Because  nomination 
procedures  are  different  in  Federal  and 
State  elections,  and  may  vary  from  State 
to  State,  it  would  be  virtually 
impossible  to  describe  all  of  them  in 
OPM’s  regulations.  Therefore, 
identification  of  the  first  step  of  the 
nomination  process  must  be  done  on  a 
case  by  case  basis. 

In  connection  with  §734.304.  a  party 
wanted  to  know  if  there  is  any 
difference  between  the  Hatch  Act’s 
prohibition  on  becoming  a  candidate  for 
public  office  in  a  partisan  election  and 
the  Amendments’  prohibition  on 
candidacy  for  partisan  political  office. 
The  statutoiy  definitions  for  these  terms 
are  virtually  identical.  Therefore,  OPM 
believes  that  both  terms  prohibit  the 
same  activities. 

Section  734.306  in  subpart  C  prohibits 
covered  employees  from  participation  in 
political  activities  while  they  are  on 
duty,  in  uniform,  driving  a  federally 
owned  or  leased  vehicle,  or  in  a  room 
or  building  occupied  by  Federal 
employees  who  are  performing  their 
official  duties.  The  prohibition  is 
directly  stated  in  the  Amendments. 
Subsection  (b)  of  §  734.306  specifies  that 
certain  Presidential  appointees  and 
employees  paid  from  the  appropriation 
for  the  Executive  Office  of  the  President 
are  excluded  from  the  prohibition  on 
political  participation  under  these 
circumstances,  and  reflects  the  specific 
exclusion  for  these  employees  which 
appears  in  the  Amendments.  However, 
the  regulations  also  specify  that  the 
political  activity  of  these  employees 
may  be  further  proscribed  or  restricted. 

The  prohibition  on  political 
participation  while  on  duty  or  in 
uniform  extends  to  employees  of  the 
Government  of  the  District  of  Columbia. 
However,  the  Amendments  and  OPM’s 
interim  regulations  do  not  prohibit 
employees  of  the  District  of  Columbia 
from  political  participation,  when  they 
are  off-duty  and  out  of  uniform,  in¬ 
buildings  occupied  in  the  discharge  of 
official  duties  by  an  individual 
employed  or  holding  office  in  the 


Government  of  the  District  of  Columbia, 
or  while  using  vehicles  owned  or  leased 
by  the  District  of  Columbia. 

Section  734.307  in  subpart  C  reminds 
employees  who  also  are  spouses  or 
family  members  of  candidates  for  public 
office  or  political  party  office  that  they 
are  subject  to  the  same  prohibitions  as 
other  employees  who  are  covered  under 
subpart  C. 

Several  examples  of  specific  activities 
have  been  included  to  give  these 
employees  a  concrete  idea  of  the 
boundaries  of  the  permitted  and 
prohibited  activities  for  employees  in 
these  circumstances. 

Although  the  Amendments  allow 
most  employees  to  participate  actively 
in  partisan  political  activities,  they 
prohibit  employees  in  specified 
positions  and  agencies  from  such  active 
participation.  Subpart  D  of  the 
regulations  applies  to  these  employees 
who  are  subject  to  the  more  restrictive 
prohibition.  The  regulatory  list  of  the 
agencies  and  positions  identified  in 
§  734.401(a)  was  taken  directly  from  the 
Amendments.  This  list  includes  career 
members  of  the  Senior  Executive 
Service  (SES)  in  all  agencies,  as  well  as 
noncareer  members  of  the  SES  who 
work  in  the  agencies  or  offices  listed  in 
§  734.401(a).  A  party  suggested  that 
OPM  include  in  its  list  of  employees 
covered  under  subpart  D  other 
employees  who  are  not  SES  members, 
but  who  are  appointed  to  positions  in 
equivalent  executive  systems.  Section 
734.401(a)  does  not  include  employees 
in  equivalent  executive  systems  because 
the  Amendments  do  not  include  them 
in  their  list  of  employees  who  still  are 
subject  to  the  prohibition  on  active 
partisan  political  participation. 
Therefore,  unless  they  are  employed  in 
an  agency  or  office  listed  in 
§  734.401(a),  employees  in  equivalent 
executive  systems  are  not  covered  under 
subpart  D;  they  are  covered  under 
subparts  B  and  C.  It  is  OPM’s  position 
that,  unless  an  employee  is  employed  in 
an  agency,  office,  or  position  listed  in 
§734.401  (a),  the  employee  is  covered 
under  subparts  B  and  C  of  part  734;  the 
heads  of  agencies  or  instrumentalities 
may  not  impose  further  restrictions 
upon  employees  covered  under  subparts 
B  and  C.  There  is  only  one  circumstance 
where  further  proscription  or  restriction 
may  be  imposed — when  the  employee 
involved  is  appointed  by  the  President 
with  the  advice  and  consent  of  the 
Senate,  appointed  by  the  President,  a 
non-career  Senior  Executive  Service 
member,  a  Schedule  C  employee,  or  any 
other  employee  who  serves  at  the 
pleasure  of  the  President. 

Section  734.401(b)  excludes  from 
coverage  under  subpart  D  employees 


appointed  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate. 
This  exclusion  is  specifically  provided 
for  in  the  Amendments.  Subpart  D  is 
similar  in  structure  to  subparts  A  and  B 
in  grouping  permitted  and  prohibited 
activities  by  category,  with  one  section 
for  each  category,  and  examples  < 

describing  specific  situations. 

Sections  734.402  through  734.404 
describe  activities  which  are  permitted 
for  employees  covered  under  subpart  D. 
Sections  734.403  and  734.404  include 
among  these  activities  running  for 
elective  office  in  a  nonpartisan  election, 
and  participating  in  the  nonpartisan 
activities  of  a  civil,  community,  social, 
labor,  or  professional  organization. 

Section  734.405  specifically  addresses 
the  extent  to  which  an  employee  who  is 
covered  under  subpart  D.  and  whose 
spouse  or  other  family  member  runs  for 
partisan  office,  may  be  involved  in  the 
candidate’s  campaign.  It  provides  that 
such  an  employee  may  be  included  in 
photographs  of  the  candidate’s  family 
which  might  appear  in  a  political 
advertisement,  broadcast,  campaign 
literature,  or  similar  material.  Section 
734.405  also  reflects  that  an  employee 
who  is  covered  under  subpart  D  may 
attend  political  functions  and  appear  in 
television  broadcasts  with  a  spouse  or 
family  member  who  is  a  partisan 
candidate,  but  may  not  campaign 
actively  for  the  candidate.  It  specifically 
is  designed  to  resolve  questions 
concerning  employee  participation  in 
the  campaigns  of  their  spouses  or  family 
members  who  are  partisan  candidates 
for  office. 

The  prohibition  on  political  activity 
which  appears  in  the  Amendments  and 
applies  to  employees  covered  under 
subpart  D  tracks  the  Hatch  Act’s 
prohibition  on  participating  actively  in 
partisan  political  activities. 

Accordingly,  a  party  wanted  to  know 
whether  OPM  had  abolished  its  Hatch 
Act  regulations.  The  interim  regulations 
which  OPM  published  in  the  Federal 
Register  on  February  4, 1994  were 
intended  as  a  revision  of  5  CFR  part  733 
and,  therefore,  superseded  the  Hatch 
Act  regulations.  However,  most  of  the 
permitted  and  prohibited  activities 
described  in  the  Hatch  Act  regulations 
appear  in  subpart  D  of  the  interim 
regulations  at  part  734,  although  they 
also  reflect  the  most  recent  judicial 
interpretations  of  the  Hatch  Act’s 
prohibition  in  Blaylock  v.  United  States 
Merit  Systems  Protection  Board,  851 
F.2d  1348  (11th  Cir.  1988)  and  Biller  v. 
United  States  Merit  Systems  Protection 
Board,  863  F.2d  1079  (2d  Cir.  1988). 

These  cases  involved  three 
employees,  each  a  national  president  of 
a  public  employee  union,  who  wrote 
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and  published  articles  in  their 
respective  union  newsletters  criticizing 
the  incumbent  President  of  the  United 
States  and  supporting  the  candidacy  of 
his  opponent.  The  courts  in  both  cases 
concluded  that  the  Hatch  Act  prohibited 
participation  in  “partisan”  political 
activities,  and  permitted  public  and 
private  expressions  of  individual 
opinion.  The  courts  also  concluded  that, 
to  be  considered  “partisan”  and  in 
violation  of  the  Hatch  Act,  the  activity 
or  expression  must  be  done  in  concert 
with  a  political  party,  partisan  political 
organization,  or  candidate  for  public 
office  in  a  partisan  election.  They  ruled 
that  these  officials  did  not  violate  the 
Hatch  Act  because  their  articles  were 
expressions  of  individual  opinion  and 
not  connected  with  a  political  party, 
partisan  political  group,  or  candidate  for 
public  office  in  a  partisan  election. 

According  to  these  decisions,  the 
Hatch  Act  permitted  employees  to 
express  their  individual  opinions  on 
political  subjects  and  candidates, 
publicly  and  privately,  orally  or  in 
writing,  as  long  as  the  expression  of 
opinion  was  not  done  in  concert  with  a 
political  party,  partisan  political  group, 
or  candidate  for  public  office  in  a 
partisan  election.  The  descriptions  of 
prohibited  activity  in  §§  734.410(d), 
734.412  (c)  and  (d),  and  734.413  (b)  and 
(c)  reflect  these  decisions. 

The  Amendments,  with  two 
exceptions,  prohibit  all  covered 
employees  from  participating  in 
political  activities  while  on  duty,  in 
uniform,  in  a  room  or  building  occupied 
by  Federal  employees  who  are 
performing  their  official  duties,  or 
driving  a  Federally  owned  or  leased 
vehicle.  This  prohibition  is  reflected  in 
§  734.407  and,  through  the  examples  in 
subpar^  D,  covers  an  employee’s 
wearing  a  button  with  a  partisan 
political  theme  while  he  or  she  is  on 
duty. 

Finally,  §  734.414  specifically 
prohibits  employees  of  the  Federal 
Election  Commission  from  requesting  or 
receiving  political  contributions  from, 
or  giving  such  contributions  to,  other 
employees,  Members  of  Congress,  or 
officers  of  the  uniformed  services.  This 
section  of  the  interim  regulations 
reflects  the  prohibition  which  appears 
in  the  Amendments. 

Subpart  E  applies  to  certain 
employees  who  are  paid  from  the 
appropriation  for  the  Executive  Office  of 
the  President.  It  also  applies  to  an 
employee  who  is  appointed  by  the 
President  by  and  with  the  advice  and 
consent  of  the  Senate,  whose  position  is 
located  within  the  United  States,  and 
who  determines  policies  to  be  pursued 
by  the  United  States  in  relations  with 


foreign  powers  or  in  the  nationwide 
administration  of  Federal  laws.  A  party 
suggested  that  OPM  define  the  term 
“who  determines  policies  to  be  pursued 
by  the  United  States  in  relations  with 
foreign  powers  or  in  the  nationwide 
administration  of  Federal  laws.”  OPM  is 
aware  of  only  one  category  of  employee. 
Inspectors  General  appointed  under  the 
Inspector  General  Act  of  1978,  who  are 
statutorily  excluded  from  this  provision 
through  section  3(c)  of  that  Act.  In  view 
of  the  different  circumstances  of  each 
employee  who  might  claim  coverage 
under  this  category,  it  would  be 
impractical  to  seek  to  identify  all 
positions  which  qualify  for  this 
designation.  Therefore.  OPM  does  not 
attempt  to  define  this  phrase  in  its 
interim  regulations. 

Under  tne  Hatch  Act,  these  employees 
were  covered  by  the  prohibition  against 
misusing  their  official  authority  to 
interfere  with  or  affect  the  result  of  an 
election,  but  they  specifically  were 
excluded  from  all  aspects  of  the 
prohibition  against  active  partisan 
political  participation.  Under  the 
Amendments,  these  employees  continue 
to  be  covered  under  the  prohibition 
against  misuse  of  official  authority.  In 
contrast  to  the  Hatch  Act,  the 
Amendments  subject  these  employees  to 
additional  prohibitions.  Thus,  the 
Amendments  prohibit  these  employees 
from  running  for  partisan  political 
office.  They  also  prohibit  these 
employees  from  soliciting,  accepting, 
and  receiving  political  contributions, 
except  under  the  conditions  specified  in 
the  Amendments  and  these  interim 
regulations.  However,  the  Amendments 
specifically  exclude  these  employees 
from  the  prohibition  against  political 
participation  while  on  duty,  in  uhiform, 
in  a  room  or  building  occupied  in  the 
discharge  of  official  duties,  or  in  a 
Government-owned  or  leased  vehicle. 
Section  734.502  reflects  the  statutory 
exclusion.  However,  §  734.502  also 
specifies  that  the  political  activity  of 
these  employees  may  be  further 
proscribed  or  restricted  in  accordance 
with  §734.104. 

With  regard  to  the  exclusion,  the 
Amendments  require  that  the  costs 
associated  with  political  participation 
must  not  be  paid  for  with  money 
derived  from  the  Treasury  of  the  United 
States.  Thus,  §  734.503  of  the  interim 
regulations  includes  instructions  for 
allocation  and  reimbursement  of  costs 
associated  with  mixed  travel.  Section 
734.503  does  not  supersede  any  other 
provision  of  fiscal  or  appropriations 
law;  it  is  intended  to  interpret  the  cost 
provisions  of  the  Amendments. 

Subpart  F  of  the  interim  regulations 
concerns  employees  who  work  on  an 


irregular  or  occasional  basis  or  who  are 
special  government  employees.  Section 
734.601  provides  that  these  employees 
are  subject  to  the  provisions  of  the 
applicable  subpart  of  the  interim 
regulations  while  they  are  on  duty. 

Finally,  an  activity  which  is  permitted 
under  the  Amendments  may  be 
prohibited  by  other  statutory  provisions 
such  as  the  Ethics  in  Government  Act  of 
1978,  5  U.S.C.  App.  OPM  received 
inquiries  as  to  whether  OPM  would 
include  within  its  interim  regulations 
provisions  explaining  the  interaction 
between  the  Amendments  and  the 
Ethics  in  Government  Act  of  1978,  as 
well  as  the  regulations  promulgated 
under  that  Act.  OPM  also  received  a 
suggestion  to  explain  through  its  interim 
regulations  18  U.S.C.  610  which 
concerns  coercion  of  political  activity 
and  was  enacted  through  section  4  of 
the  Amendments.  OPM  does  not  have 
the  jurisdiction  to  interpret  these 
statutory  provisions  in  its  regulations. 
However,  these  provisions  have  been 
included  in  subpart  G  of  the  interim 
regulations  which  lists  statutes  and 
Executive  orders  that  also  may  apply  to 
the  activities  described  in  this  part. 

E.0. 12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  E.0. 12866. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  would  apply  only  to 
Federal  agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  734 

Political  activities  (Government 
employees). 

U.S.  Office  of  Personnel  Management. 

James  B.  King, 

Director. 

Accordingly,  the  Office  of  Personnel 
Management  is  adding  5  CFR  part  734 
to  read  as  follows: 

PART  734— POLITICAL  ACTIVITIES  OF 
FEDERAL  EMPLOYEES 

Subpart  A — General  Provisions 

Sac. 

734.101  Definitions. 

734.102  Jurisdiction. 

734.103  Multicandidate  political 
committees  of  Federal  labor 
organizations  and  Federal  employee 
organizations.. 

734.104  Restriction  of  political  activity. 

Subpart  B — Permitted  Activities 

734.201  Exclusion  from  coverage. 

734.202  Permitted  activities. 
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734.203  Participation  in  nonpartisan 
activities. 

734.204  Participation  in  political 
organizations. 

734.205  Participation  in  political 
campaigns. 

734.206  Participation  in  elections. 

734.207  Candidacy  for  public  office. 

734.208  Participation  in  fundraising. 

Subpart  C — Prohibited  Activities 

734.301  Exclusion  from  coverage. 

734.302  Use  of  official  authority; 
prohibition. 

734.303  Fundraising. 

734.304  Candidacy  for  public  office. 

734.305  Soliciting  or  discouraging  the 
political  participation  of  certain  persons. 

734.306  Participation  in  political  activities 
while  on  duty,  in  uniform,  in  any  room 
or  building  occupied  in  the  discharge  of 
official  duties,  or  using  a  Federal  vehicle. 

734.307  Campaigning  for  a  spouse  or  family 
member. 

Subpart  D — Employees  in  Certain  Agencies 

and  Positions 

734.401  Coverage. 

734.402  Expression  of  an  employee’s 
individual  opinion. 

734.403  Participation  in  elections. 

734.404  Participation  in  political 
organizations. 

734.405  Campaigning  for  a  spouse  or  family 
member. 

734.406  Participation  in  political  activities 
while  on  duty,  in  uniform,  in  any  room 
or  building  occupied  in  the  discharge  of 
official  duties,  or  using  a  Federal  vehicle; 
prohibitions. 

734.407  Use  of  official  authority; 
prohibition. 

734.408  Participation  in  political 
management  and  political  campaigning; 
prohibitions. 

734.409  Participation  in  political 
organizations;  prohibitions. 

734.410  Participation  in  political 
fundraising;  prohibitions. 

734.411  Participation  in  political 
campaigning;  prohibitions. 

734.412  Participation  in  elections; 
prohibitions. 

734.413  Employees  of  the  Federal  Election 
Commission;  prohibitions. 

Subpart  £ — Special  Provisions  for  Certain 

Presidential  Appointees  and  Employees 

Paid  From  the  Appropriation  for  the 

Executive  Office  of  the  President 

734.501  Permitted  and  prohibited  activities. 

734.502  Participation  in  political  activity 
while  on  duty,  in  uniform,  in  any  room 
or  building  occupied  in  the  discharge  of 
official  duties,  or  using  a  Federal  vehicle. 

734.503  Allocation  and  reimbursement  of 
costs  associated  with  political  activities. 


Subpart  F — Employees  Who  Work  on  an 
Irregular  or  Occasional  Basis 

734.601  Employees  who  work  on  an 

irregular  or  occasional  basis. 

Subpart  G — Related  Statutes  and  Executive 
Orders 

734.701  General. 

734.702  Related  statutes  and  Executive 

orders. 

Authority:  5  U.S.C.  1103, 1104,  7325; 
Reorganization  Plan  No.  2  of  1978,  92  Slat. 
3783,  3  CFR  1978  Comp.  p.  323;  and  E.O. 
12107,  3  CFR  1978  Comp.  p.  264. 

Subpart  A— General  Provisions 

§734.101  Definitions. 

For  the  purposes  of  this  part; 

Accept  means  to  come  into  possession 
of  something  from  a  person  officially  on 
behalf  of  a  candidate,  a  campaign,  a 
pohtical  party,  or  a  partisan  political 
group. 

Candidate  means  an  individual  who 
seeks  nomination  or  election  to  any 
elective  office  whether  or  not  the  person 
is  elected.  An  individual  is  deemed  to 
be  a  candidate  if  the  individual  has 
received  pohtical  contributions  or  made 
expenditures  or  has  consented  to 
another  person  receiving  contributions 
or  making  expenditures  with  a  view  to 
bringing  about  the  individual’s 
nomination  or  election. 

Campaign  means  all  acts  done  by  a 
candidate  and  his  or  her  adherents  to 
obtain  a  majority  or  plurality  of  the 
votes  to  be  cast  toward  a  nomination  or 
in  an  election. 

Election  includes  a  primary,  special, 
runoff,  or  general  election. 

Employee  means  any  individual 
(other  than  the  President,  Vice 
President,  or  a  member  of  the  uniformed 
services)  employed  or  holding  office 
in — 

(1)  An  Executive  agency  other  than 
the  General  Accounting  Office; 

(2)  A  position  within  the  competitive 
service  which  is  not  in  an  Executive 
agency; 

(3)  The  Government  of  the  District  of 
Columbia,  other  than  the  Mayor  or  a 
member  of  the  City  Council  or  the 
Recorder  of  Deeds;  or 

(4)  The  United  States  Postal  Service  or 
the  Postal  Rate  Commission. 

Employing  office  shall  have  the 
meaning  given  by  the  head  of  each 
agency  or  instrumentality  of  the  United 
States  Government  or  District  of 
Columbia  Government  covered  by  this 
part.  Each  agency  or  instrumentality 
shall  provide  notice  identifying  the 
appropriate  employing  offices  within  it 
through  internal  agency  notice 
procedures. 

Federal  employee  organization  means 
any  lawful  nonprofit  organization. 


association,  society,  or  club  composed 
of  Federal  employees. 

Federal  labor  organization  means  an 
organization  defined  in  5  U.S.C. 
7103(a)(4). 

Multicandidate  political  committee 
means  an  organization  defined  in  2 
U.S.C.  441a(a)(4). 

Nonpartisan  election  means — 

(1)  An  election  in  which  none  of  the 
candidates  is  to  be  nominated  or  elected 
as  representing  a  political  party  any  of 
whose  candidates  for  Presidential 
elector  received  votes  in  the  last 
preceding  election  at  which  Presidential 
electors  were  selected;  or 

(2)  An  election  involving  a  question 
or  issue  which  is  not  specifically 
identified  with  a  political  party,  such  as 
a  constitutional  amendment, 
referendum,  approval  of  a  municipal 
ordinance,  or  any  question  or  issue  of  a 
similar  character. 

Office  means  the  U.S.  Office  of 
Personnel  Management. 

On  Duty  means  the  time  period  when 
an  employee  is: 

(1)  In  a  pay  status  other  than  paid 
leave,  compensatory  time  off,  credit 
hours,  time  off  as  an  incentive  award,  or 
excused  or  authorized  absence 
(including  leave  without  pay);  or 

(2)  Representing  any  agency  or 
instrumentality  of  the  United  States 
Government  or  any  agency  or 
instrumentality  of  the  District  of 
Columbia  Government  in  an  official 
capacity. 

Partisan  when  used  as  an  adjective 
means  related  to  a  political  party. 

Partisan  political  group  means  any 
committee,  club,  or  other  organization 
which  is  affiliated  with  a  political  party 
or  candidate  for  public  office  in  a 
partisan  election,  or  organized  for  a 
partisan  purpose,  or  which  engages  in 
partisan  political  activity. 

Partisan  political  office  means  any 
office  for  which  any  candidate  is 
nominated  or  elected  as  representing  a 
party  any  of  whose  candidates  for 
Presidential  elector  received  votes  in  the 
last  preceding  election  at  which 
Presidential  electors  were  selected,  but 
does  not  include  any  office  or  position 
within  a  political  party  or  affiliated 
organization. 

Person  means  an  individual;  a  State, 
local,  or  foreign  government;  or  a  ‘ 
corporation  and  subsidiaries  it  controls, 
company,  association,  firm,  partnership, 
society,  joint  stock  company,  or  any 
other  organization  or  institution, 
including  any  officer,  employee,  or 
agent  of  such  person  or  entity. 

Political  activity  means  an  activity 
directed  toward  the  success  or  failure  of 
a  political  party,  candidate  for  partisan 
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political  office,  or  partisan  political 
group. 

Political  contribution  means  any  gift, 
subscription,  loan,  advance,  or  deposit 
of  money  or  anything  of  value,  made  for 
any  political  purpose. 

(a)  A  political  contribution  includes: 

(1)  Any  contract,  promise,  or 
agreement,  express  or  implied,  whether 
or  not  legally  enforceable,  to  make  a 
contribution  for  any  political  purpose; 

(2)  Any  payment  by  any  person,  other 
than  a  candidate  or  a  political  party  or 
affiliated  organization,  of  compensation 
for  the  personal  services  of  another 
person  which  are  rendered  to  any 
candidate  or  political  party  or  affiliated 
organization  without  charge  for  any 
political  purpose;  and 

(3)  The  provision  of  personal  services, 
paid  or  unpaid,  for  any  political 
purpose. 

(b)  A  political  contribution  does  not 
include  the  value  of  services  provided 
without  compensation  by  any 
individual  who  volunteers  on  behalf  of 
any  candidate,  campaign,  political 
party,  or  partisan  political  group. 

Political  management  means  the 
direction  or  supervision  of  a  partisan 
political  group  or  campaign  for  partisan 
political  office. 

Political  party  means  a  national 
political  party,  a  State  political  party,  or 
an  affiliated  organization. 

Political  purpose  means  an  objective 
of  promoting  or  opposing  a  political 
party,  candidate  for  partisan  political 
office,  or  partisan  political  group. 

Receive  means  to  come  into 
possession  of  something  from  a  person 
officially  on  behalf  of  a  candidate,  a 
campaign,  a  political  party,  or  a  partisan 
political  group. 

Solicit  means  to  request  expressly  of 
another  person  that  he  or  she  contribute 
something  to  a  candidate,  a  campaign,  a 
political  party,  or  partisan  political 
group. 

Subordinate  refers  to  the  relationship 
between  two  employees  when  one 
employee  is  under  the  supervisory 
authority,  control  or  administrative 
direction  of  the  other  employee. 

Uniformed  services  means  uniformed 
services  as  defined  in  5  U.S.C.  2101(3). 

§734.102  Jurisdiction. 

(a)  The  United  States  Office  of  Special 
Counsel  is  authorized  to  investigate 
allegations  of  political  activity 
prohibited  by  5  CFR  part  734,  prosecute 
alleged  violations  before  the  United 
States  Merit  Systems  Protection  Board, 
and  render  advisory  opinions 
concerning  the  applicability  of  5  CFR 
part  734  to  the  political  activity  of 
Federal  employees  and  employees  of  the 
District  of  Columbia  Government. 


Advice  concerning  the  Hatch  Act 
Reform  Amendments  may  be  requested 
from  the  Office  of  Special  Counsel: 

(1)  By  letter  addressed  to  the  Office  of 
Special  Counsel  at  1730  M  Street  NW., 
Suite  300,  Washington,  DC  20036,  or 

(2)  By  telephone  on  (202)  653-7188, 
or  (1-800)  854-2824. 

(b)  The  Merit  Systems  Protection 
Board  is  authorized  to  determine 
whether  a  violation  has  occurred  and  to 
impose  a  minimum  penalty  of 
suspension  for  30  days  and  a  maximum 
penalty  of  removal  for  violation  of  the 
political  activity  restrictions  regulated 
by  this  part.  (5  U.S.C.  1204, 1212, 1216, 
and  7326). 

(c)  The  Office  of  Personnel 
Management  is  authorized  to  issue 
regulations  describing  the  political 
activities  which  are  permitted  and 
prohibited  under  the  Hatch  Act  Reform 
Amendments  of  1993.  (5  U.S.C.  1103, 
1104,  7325;  Reorganization  Plan  No.  2  of 
1978,  92  Stat.  3783,  3  CFR  1978  Comp, 
p.  323;  and  E.O.  12107,  3  CFR  1978 
Comp.  p.  264.) 

§734.103  Multicandidate  political 
committees  of  Federal  labor  organizations 
and  Federal  employee  organizations. 

(a)  In  order  to  qualify  under  this  part, 
each  multicandidate  political  committee 
of  a  Federal  labor  organization  must 
provide  to  the  Office  the  following: 

(1)  Information  verifying  that  the 
multicandidate  political  committee  is  a 
multicandidate  political  committee  as 
defined  by  2  U.S.C.  441a(a)(4); 

(2)  Information  identifying  the 
Federal  labor  organization  to  which  the 
multicandidate  political  committee  is 
connected;  and 

(3)  Information  that  identifies  the 
Federal  labor  organization  as  a  labor 
organization  defined  at  5  U.S.C.  7103(4). 

(b)  In  order  to  qualify  under  this  part, 
each  multicandidate  political  committee 
of  a  Federal  employee  organization  must 
provide  to  the  Office  the  following: 

(1)  Information  verifying  that  the 
multicandidate  political  committee  is  a 
multicandidate  political  committee  as 
defined  in  2  U.S.C.  441a(a)(4); 

(2)  Information  identifying  the 
Federal  employee  organization  to  which 
the  multicandidate  political  committee 
is  connected;  and 

(3)  Information  indicating  that  the 
multicandidate  political  committee  was 
in  existence  as  of  October  6, 1993. 

§734.104  Restriction  of  political  activity. 

No  further  proscriptions  or 
restrictions  may  be  imposed  upon 
employees  covered  under  this 
regulation  except: 

(a)  Employees  who  are  appointed  by 
the  President  by  and  with  the  advice 
and  consent  of  the  Senate: 


(b)  Employees  who  are  appointed  by 
the  President; 

(c)  Non-career  senior  executive 
service  members; 

(d)  Schedule  C  employees,  5  CFR 
213.3301,  213.3302;  and 

(e)  Any  other  employees  who  serve  at 
the  pleasure  of  the  President. 

Subpart  B— Permitted  Activities 

§  734.201  Exclusion  from  coverage. 

This  subpart  does  not  apply  to 
employees  in  the  agencies  and  positions 
described  in  subpart  D  of  this  part. 

§734.202  Permitted  activities. 

Employees  may  take  an  active  part  in 
political  activities,  including  political 
management  and  political  campaigns,  to 
the  extent  not  expressly  prohibited  by 
law  and  this  part. 

§734.203  Participation  in  nonpartisan 
activities. 

An  employee  may: 

(a)  Express  his  or  her  opinion 
privately  and  publicly  on  political 
subjects; 

(b)  Be  politically  active  in  connection 
with  a  question  which  is  not  specifically 
identified  with  a  political  party,  such  as 
a  constitutional  amendment, 
referendum,  approval  of  a  municipal 
ordinance  or  any  other  question  or  issue 
of  a  similar  character; 

(c)  Participate  in  the  nonpartisan 
activities  of  a  civic,  community,  social, 
labor,  or  professional  organization,  or  of 
a  similar  organization;  and 

(d)  Participate  fully  in  public  affairs, 
except  as  prohibited  by  other  Federal 
law,  in  a  manner  which  does  not 
compromise  his  or  her  efficiency  or 
integrity  as  an  employee  or  the 
neutrality,  efficiency,  or  integrity  of  the 
agency  or  instrumentality  of  the  United 
States  Government  or  the  District  of 
Columbia  Government  in  which  he  or 
she  is  employed. 

Example  1 :  An  employee  may  participate, 
including  holding  office,  in  any  nonpartisan 
group.  Such  participation  may  include 
fundraising  as  long  as  the  fundraising  is  not 
in  any  way  connected  with  any  partisan 
political  issue,  group,  or  candidate,  and  as 
long  as  the  fundraising  complies  with  part  j 
2635  of  this  title  as  well  as  any  other 
directives  that  may  apply,  e.g.,  the  Federal 
Property  Management  Regulations  in  41  CFR 
chapter  101. 

§  734.204  Participation  in  political 
organizations. 

An  employee  may: 

(a)  Be  a  member  of  a  political  party  or 
other  political  group  and  participate  in 
its  activities; 

(b)  Serve  as  an  officer  of  a  political 
party  or  other  political  group,  a  member 
of  a  national.  State,  or  local  committee 
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of  a  political  party,  an  officer  or  member 
of  a  committee  of  a  political  group,  or 
be  a  candidate  for  any  of  these 
positions; 

(c)  Attend  and  participate  fully  in  the 
business  of  nominating  caucuses  of 
political  parties; 

(d)  Organize  or  reorganize  a  political 
party  organization  or  political  group; 
and 

(e)  Participate  in  a  political 
convention,  rally,  or  other  political 
gathering. 

Example  1 :  An  employee  of  the 
Department  of  Education  may  serve  as  a 
delegate,  alternate,  or  proxy  to  a  State  or 
national  party  convention. 

Example  2:  An  employee  of  the 
Department  of  Health  and  Human  Services 
may  serve  as  a  vice-president  of  a  partisan  or 
non-partisan  political  action  committee,  as 
long  as  the  duties  of  the  office  do  not  involve 
personal  solicitation,  acceptance,  or  receipt 
of  political  contributions.  Sections  734.208 
and  734.303  of  this  part  describe  in  detail 
permitted  and  prohibited  activities  which  are 
related  to  fundraising. 

Example  3:  An  employee  of  the  Federal 
Communications  Commission  may  make 
motions  or  place  a  name  in  nomination  at  a 
nominating  caucus. 

Example  4:  An  employee  of  the 
Department  of  the  Interior  may  serve  as  an 
officer  of  a  candidate’s  campaign  committee 
as  long  as  he  does  not  personally  solicit, 
accept,  or  receive  political  contributions. 
Sections  734.208  and  734.303  of  this  part 
describe  in  detail  permitted  and  prohibited 
activities  which  are  related  to  fundraising. 

§  734.205  Participation  in  political 
campaigns. 

Subject  to  the  prohibitions  in 
§  734.306,  an  employee  may: 

(a)  Display  pictures,  signs,  stickers, 
badges,  or  buttons  associated  with 
political  parties,  candidates  for  partisan 
political  office,  or  partisan  political 
groups,  as  long  as  these  items  are 
displayed  in  accordance  with  the 
provisions  of  §  734.306  of  subpart  C  of 
this  part; 

(b)  Initiate  or  circulate  a  nominating 
petition  for  a  candidate  for  partisan 
political  office; 

(c)  Canvass  for  votes  in  support  of  or 
in  opposition  to  a  partisan  political 
candidate  or  a  candidate  for  political 
party  office; 

(dj  Endorse  or  oppose  a  partisan 
political  candidate  or  a  candidate  for 
political  party  office  in  a  political 
advertisement,  broadcast,  campaign 
literature,  or  similar  material; 

(e)  Address  a  convention,  caucus, 
rally,  or  similar  gathering  of  a  political 
party  or  political  group  in  support  of  or 
in  opposition  to  a  partisan  political 
candidate  or  a  candidate  for  political 
party  office;  and 

(f)  Take  an  active  part  in  managing  the 
political  campaign  of  a  partisan  political 


candidate  or  a  candidate  for  political 
party  office. 

Example  1:  An  employee  of  the 
Environmental  Protection  Agency  may 
broadcast  endorsements  for  a  partisan 
political  candidate  via  a  public  address 
system  attached  to  his  or  her  private 
automobile. 

Example  2:  An  employee  of  the 
Department  of  Interior  may  canvass  voters  by 
telephone  on  behalf  of  a  political  party  or 
partisan  political  candidate. 

Example  3:  An  employee  of  the 
Department  of  Agriculture  may  stand  outside 
of  polling  places  on  election  day  and  hand 
out  brochures  on  behalf  of  a  partisan  political 
candidate  or  political  party. 

Example  4:  An  employee  may  appear  in  a 
television  or  radio  broadcast  which  endorses 
a  partisan  political  candidate  and  is 
sponsored  by  the  candidate’s  campaign 
committee,  a  political  party,  or  a  partisan 
political  group. 

Example  5:  An  independent  contractor  is 
not  covered  by  this  part  and  may  display  a 
political  button  while  performing  the  duties 
for  which  he  or  she  is  contracted. 

Example  6:  An  employee  of  the 
Department  of  Commerce  who  is  on  official 
travel  may  take  annual  leave  in  the  morning 
to  give  an  address  at  a  breakfast  for  a 
candidate  for  partisan  political  office. 

Example  7:  An  employee  may  manage  the 
political  campaign  of  a  candidate  for  public 
office  including  supervising  paid  end  unpaid 
campaign  workers. 

§  734.206  Participation  in  elections. 

An  employee  may: 

(a)  Register  and  vote  in  any  election; 

(b)  Act  as  recorder,  watcher, 
challenger,  or  similar  officer  at  polling 
places; 

(c)  Serve  as  an  election  judge  or  clerk, 
or  in  a  similar  position;  and 

(d)  Drive  voters  to  polling  places  for 
a  partisan  political  candidate,  partisan 
political  group,  or  political  party. 

Example:  An  employee  may  drive  voters  to 
polling  places  in  a  privately  owned  vehicle, 
but  not  in  a  Government-owned  or  leased 
vehicle. 

§  734.207  Candidacy  for  public  office. 

An  employee  may: 

(a)  Run  as  an  independent  candidate 
in  a  partisan  election  covered  by  5  CFR 
part  733;  and 

(b)  Run  as  a  candidate  in  a 
nonpartisan  election. 

Example  1:  An  employee  who  is  a 
candidate  for  public  office  in  a  nonpartisan 
election  is  not  barred  by  the  Hatch  Act  from 
soliciting,  accepting,  or  receiving  political 
contributions  for  his  or  her  own  campaign; 
however,  such  solicitation,  acceptance,  or 
receipt  must  comply  with  part  2635  of  this 
title  as  well  as  any  other  directives  that  may 
apply,  e.g.,  The  Federal  Property 
Management  Regulations  in  41  CFR  chapter 
101. 


§  734.208  Participation  in  fundraising. 

(a)  An  employee  may  make  a  political 
contribution  to  a  political  party, 
political  group,  campaign  committee  of 
a  candidate  for  public  office  in  a 
partisan  election  and  multicandidate 
political  committee  of  a  Federal  labor  or 
Federal  employee  organization. 

(b)  Subject  to  the  prohibitions  stated 
in  section  734.303,  an  employee  may— 

(1)  Attend  a  political  fundraiser; 

(2)  Accept  and  receive  political 
contributions  in  a  partisan  election 
described  in  5  CFR  part  733; 

(3)  Solicit,  accept,  or  receive 
uncompensated  volunteer  services  from 
any  individual;  and 

(4)  Solicit,  accept,  or  receive  political 
contributions,  as  long  as: 

(i)  The  person  who  is  solicited  for  a 
political  contribution  belongs  to  the 
same  Federal  labor  organization,  or 
Federal  employee  organization,  as  the 
employee  who  solicits,  accepts,  or 
receives  the  contribution; 

(ii)  The  person  who  is  solicited  for  a 
political  contribution  is  not  a 
subordinate  employee;  and 

(iii)  The  request  is  for  a  contribution 
to  the  multicandidate  political 
committee  of  a  Federal  labor 
organization  or  to  the  multicandidate 
political  committee  of  a  Federal 
employee  organization  in  existence  on 
October  6, 1993. 

Example  1:  An  GS-12  employee  of  the 
Department  of  Treasury  who  belongs  to  the 
same  Federal  employee  organization  as  a  GS- 
5  employee  of  the  Department  of  Treasury 
may  solicit  a  contribution  for  the 
multicandidate  political  committee  when  she 
is  not  on  duty  as  long  as  the  GS-5  employee 
is  not  under  the  supervisory  authority  of  the 
GS-12  employee. 

Example  2:  An  employee  of  the  National 
Park  Service  may  give  a  speech  or  keynote 
address  at  a  political  fundraiser  when  he  is 
not  on  duty,  as  long  as  the  employee  does  not 
solicit  political  contributions,  as  prohibited 
in  §  734.303(b)  of  this  part. 

Example  3:  An  employee’s  name  may 
appear  on  an  invitation  to  a  political 
fundraiser  as  a  guest  speaker  as  long  as  the 
reference  in  no  way  suggests  that  the 
employee  solicits  or  encourages 
contributions,  as  prohibited  in  §  734.303  of 
this  part  and  described  in  example  2 
thereunder.  However,  the  employee’s  official 
title  may  not  appear  on  invitations  to  any 
political  fundraiser,  except  that  an  employee 
who  is  ordinarily  addressed  using  a  general 
term  of  address,  such  as  “The  Honorable,” 
may  use  or  permit  the  use  of  that  term  of 
address  for  such  purposes. 

Example  4:  When  an  employee  of  the 
Department  of  Transportation  is  not  on  duty, 
she  may  engage  in  activities  which  do  not 
require  personal  solicitations  of 
contributions,  such  as  organizing  mail  or 
phone  solicitations  for  political 
contributions.  However,  the  employee  may 
not  sign  the  solicitation  letter  unless  the 
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solicitation  is  for  the  contribution  of 
uncompensated  services  of  individuals. 
Activities  such  as  stuffing  envelopes  with 
requests  for  political  contributions  are 
permitted. 

Example  5:  An  employee  who  is  not  on 
duty  may  participate  in  a  phone  bank 
soliciting  the  uncompensated  services  of 
individuals.  However,  an  employee  may  not 
make  phone  solicitations  for  political 
contributions  even  anonymously. 

Example  6:  An  employee  of  the 
Department  of  Agriculture  who  is  on  official 
travel  and  is  not  in  a  pay  status  nor  officially 
representing  the  Department  may  write 
invitations  in  his  hotel  room  to  a  meet-the- 
candidate  reception  which  he  plans  to  hold 
in  his  home. 

Example  7:  An  employee  may  serve  as  an 
officer  or  chairperson  of  a  political 
fundraising  organization  or  committee  as 
long  as  he  or  she  does  not  personally  solicit, 
accept,  or  receive  political  contributions.  For 
example,  the  employee  may  organize  or 
manage  fundraising  activities  as  long  as  he  or 
she  does  not  violate  the  above  prohibition. 

Example  8:  The  head  of  a  cabinet-level 
department  may  contribute  one  of  her  worn- 
out  cowboy  boots  to  the  campaign  committee 
of  a  Senatorial  candidate  to  be  auctioned  off 
in  a  fundrdising  raffle  for  the  benefit  of  the 
candidate’s  campaign. 

Example  9:  An  employee  may  help 
organize  a  fundraiser  including  supplying 
names  for  the  invitation  list  as  long  as  he  or 
she  does  not  personally  solicit,  accept,  or 
receive  contributions. 

Example  10  An  employee  on  travel  may 
engage  in  political  activity  when  he  or  she  is 
not  on  duty  without  taking  annual  leave. 

Example  11:  A  Federal  employee  may 
solicit,  accept,  or  receive  the  uncompensated 
volunteer  services  of  any  individual,  except 
a  subordinate  employee,  to  work  on  behalf  of 
a  partisan  political  candidate  or  organization. 
However,  such  solicitation,  acceptance,  or 
receipt  must  comply  with  part  2635  of  this 
title  as  well  as  any  other  directives  that  may 
apply,  e.g.,  the  Federal  Property  Management 
Regulations  in  41  CFR  chapter  101.  Further, 
Federal  employees  are  subject  to  criminal 
anti-coercion  provisions  found  at  18  U.S.C. 
610. 

Sbupart  C — Prohibited  Activities 

§  734.301  Exclusion  from  coverage. 

This  subpart  does  not  apply  to 
employees  in  the  agencies  and  positions 
described  in  subpart  D  of  this  part. 

§  734.302  Use  of  official  authority; 
prohibition. 

An  employee  may  not  use  his  or  her 
official  authority  or  influence  for  the 
purpose  of  interfering  with  or  affecting 
the  result  of  an  election. 

§734.303  Fundraising. 

An  employee  may  not  knowingly: 

(a)  Personally  solicit,  accept  or  receive 
a  political  contribution  from  another 
person,  except  under  the  circumstances 
specified  in  §  734.208(b); 


(b)  Personally  solicit  political 
contributions  in  a  speech  or  keynote 
address  given  at  a  fundraiser; 

(c)  Allow  his  or  her  official  title  to  be 
used  in  connection  with  fundraising 
activities;  or 

(d)  Solicit,  accept,  or  receive 
uncompensated  volunteer  services  from 
an  individual  who  is  a  subordinate. 

Example  1 :  An  employee  may  not  host  a 
fundraiser  at  his  or  her  home.  However,  a 
spouse  who  is  not  covered  under  this  part 
may  host  such  a  fundraiser  and  the  employee 
may  attend.  The  employee  may  not 
personally  solicit  contributions  to  the 
fundraiser.  Moreover,  the  employee  may  not 
accept,  or  receive  political  contributions, 
except  under  the  circumstances  stated  in 
§  734.208(b). 

Example  2:  An  employee’s  name  may  not 
appear  on  an  invitation  to  a  fundraiser  as  a 
sponsor  of  the  fundraiser,  or  as  a  point  of 
contact  for  the  fundraiser. 

Example  3:  An  employee  may  not  ask  a 
subordinate  employee  to  volunteer  on  behalf 
of  a  partisan  political  campaign. 

Example  4:  An  employee  may  not  call  the 
personnel  office  of  a  business  or  corporation 
and  request  that  the  corporation  or  business 
provide  volunteers  or  services  for  a 
campaign.  However,  an  employee  may  call 
an  individual  who  works  for  a  business  or 
corporation  and  request  that  specific 
individual’s  services  for  a  campaign. 

§  734.304  Candidacy  for  public  office. 

An  employee  may  not  run  for  the 
nomination  or  as  a  candidate  for 
election  to  partisan  political  office, 
except  as  specified  in  §  734.207. 

§  734.305  Soliciting  or  discouraging  the 
political  participation  of  certain  persons. 

(a)  An  employee  may  not  knowingly 
solicit  or  discourage  the  participation  in 
any  political  activity  of  any  person  who 
has  an  application  for  any  compensation 
grant,  contract,  ruling,  license,  permit, 
or  certificate  pending  before  the 
employee’s  employing  office. 

(b)  An  employee  may  not  knowingly 
solicit  or  discourage  the  participation  in 
any  political  activity  of  any  person  who 
is  the  subject  of,  or  a  participant  in,  an 
ongoing  audit,  investigation,  or 
enforcement  action  being  carried  out  by 
the  employee’s  employing  office. 

(c)  Each  agency  or  instrumentality  of 
the  United  States  or  District  of  Columbia 
Government  shall  determine  when  a 
matter  is  pending  and  ongoing  within 
employing  offices  of  the  agency  or 
instrumentality  for  the  purposes  of  this 
part. 

Example  1:  An  employee  with  agency-wide 
responsibility  may  address  a  large,  diverse 
group  to  seek  support  for  a  partisan  political 
candidate  as  long  as  the  group  has  not  been 
specifically  targeted  as  having  matters  before 
the  employing  office. 

Example  2:  An  employee  of  the  Federal 
Deposit  Insurance  Corporation  (FDIC)  may 


not  solicit  or  discourage  the  participation  of 
an  insured  financial  institution  or  its 
employees  if  the  institution  is  undergoing 
examination  by  the  FDIC. 

Example  3:  An  employee  of  the  Food  and 
Drug  Administration  may  address  a  banquet 
for  a  partisan  political  candidate  which  is 
sponsored  by  the  candidate’s  campaign 
committee,  even  though  the  audience 
includes  three  individuals  who  are  employed 
by  or  are  officials  of  a  pharmaceutical 
company.  However,  she  may  not  deliver  the 
address  if  the  banquet  is  sponsored  by  a 
lobbying  group  for  pharmaceutical 
companies,  of  if  she  knows  that  the  audience 
will  be  composed  primarily  of  employees  or 
officials  of  such  companies. 

§734.306  Participation  in  political 
activities  while  on  duty,  in  uniform,  in  any 
room  or  building  occupied  in  the  discharge 
of  official  duties,  or  using  a  Federal  vehicle. 

(a)  An  employee  may  not  participate 
in  political  activities  subject  to  the 
provisions  of  subpart  E  of  this  part: 

(1)  While  he  or  she  is  on  duty; 

(2)  While  he  or  she  is  wearing  a 
uniform,  badge,  insignia,  or  other 
similar  item  that  identifies  the 
employing  agency  or  instrumentality  or 
the  position  of  the  employee; 

(3)  While  he  or  she  is  in  any  room  or 
building  occupied  in  the  discharge  of 
official  duties  by  an  individual 
employed  or  holding  office  in  the 
Government  of  the  United  States  or  any 
agency  or  instrumentality  thereof;  or 

(4)  While  using  a  Government-owned 
or  leased  vehicle  or  while  using  a 
privately-owned  vehicle  in  the 
discharge  of  official  duties. 

(b)  The  prohibitions  in  paragraph  (a) 
of  this  section  do  not  apply  to 
employees  covered  under  subpart  E  of 
this  part. 

Example  1 :  While  on  leave  without  pay.  an 
employee  is  not  subject  to  the  prohibition  in 
§  734.306(a)(1)  because  he  or  she  is  not  on 
duty.  However,  while  on  leave  without  pay. 
the  employee  remains  subject  to  the  other 
prohibitions  in  subpart  C. 

Example  2:  A  Postal  Service  employee  who 
uses  her  private  vehicle  to  deliver  mail  may 
place  a  political  bumper  sticker  on  the 
vehicle,  as  long  as  she  covers  the  bumper 
sticker  while  she  is  on  duty. 

Example  3:  An  employee  who  is  being 
compensated  for  mileage  when  driving  a 
privately  owned  vehicle  may  place  a  bumper 
sticker  on  the  vehicle,  as  long  as  he  covers 
the  bumper  sticker  while  the  ve,..cle  is  being 
used  for  official  duties. 

Example  4:  An  employee  may  place  a 
bumper  sticker  on  his  privately  owned 
vehicle  and  park  his  vehicle  in  a  parking  lot 
of  an  agency  or  instrumentality  of  the  United 
States  Government  or  in  a  non-Federal 
facility  for  which  the  employee  receives  a 
subsidy  from  his  or  her  employing  agency  or 
instrumentality. 

Example  5:  If  an  employee  is  not  on  duty 
he  or  she  may  engage  in  political  activity  in 
the  office  of  his  or  her  labor  organization 
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local  even  if  the  space  is  provided  by  an 
agency  or  instrumentality  of  the  United 
States  Government  to  the  labor  organization. 

Example  6:  An  agency  or  instrumentality 
of  the  United  States  Government  leases 
offices  in  a  commercial  building;  the 
headquarters  of  a  candidate  for  partisan 
political  office  are  situated  in  the  same 
building.  An  employee  of  that  agency  or 
instrumentality  may  do  volunteer  work  at  the 
candidate’s  headquarters  when  he  is  not  on 
duty. 

Example  7:  An  employee  of  the  National 
Aeronautics  and  Space  Administration 
(NASA)  may  not  engage  in  political  activities 
while  wearing  a  NASA  flight  patch,  NASA 
twenty-year  pin  or  anything  with  an  official 
NASA  insignia. 

Example  8:  If  a  political  event  begins  while 
an  employee  is  on  duty  and  continues  into 
the  time  when  he  or  she  is  not  on  duty,  the 
employee  must  wait  until  he  or  she  is  not  on 
duty  to  attend  the  event.  Alternatively,  an 
employee  may  request  annual  leave  to  attend 
the  political  event  when  it  begins. 

Example  9:  Officials  of  labor  organizations 
who  have  been  given  official  time  to  perform 
representational  duties  are  on  duty. 

Example  10:  An  employee  may  stuff 
envelopes  for  a  mailing  on  behalf  of  a 
candidate  for  partisan  political  office  while 
the  employee  is  sitting  in  the  park  during  his 
lunch  period  if  he  is  not  considered  to  be  on 
duty  during  his  lunch  period. 

Example  11:  An  employee  may  engage  in 
political  activity  in  the  courtyard  outside  of 
a  Federal  building  where  no  official  duties 
are  discharged  as  long  as  the  employee  is  not 
on  duty. 

Example  12:  An  employee  who  works  at 
home  may  engage  in  political  activities  at 
home  when  he  or  she  is  not  in  a  pay  status 
or  representing  the  Government  in  an  official 
capacity. 

Example  13:  An  employee  who  is 
appointed  by  the  President  by  and  with  the 
advice  and  consent  of  the  Senate  (PAS)  may 
attend  a  political  event  with  an  non-PAS 
employee  whose  official  duties  do  not 
require  accompanying  the  PAS  as  long  as  the 
non-PAS  employee  is  not  on  duty. 

§  734.307  Campaigning  for  a  spouse  or 
family  member. 

An  employee  covered  under  this 
subpart  who  is  the  spouse  or  family 
member  of  either  a  candidate  for 
partisan  political  office,  candidate  for 
political  party  office,  or  candidate  for 
public  office  in  a  nonpartisan  election, 
is  subject  to  the  same  prohibitions  as 
other  employees  covered  under  this 
subpart. 

Example  1:  An  employee  who  is  married 
to  a  candidate  for  partisan  political  office 
may  attend  a  fundraiser  for  his  spouse,  stand 
in  the  receiving  line,  sit  at  the  head  table,  and 
urge  others  to  vote  for  his  spouse.  However, 
the  employee  may  not  personally  solicit, 
accept,  or  receive  contributions  of  money  or 
persona!  services,  or  sell  or  collect  money  for 
tickets  to  the  fundraiser. 

Example  2:  An  employee  who  is  the 
daughter  of  a  candidate  for  partisan  political 
office  may  appear  in  a  family  photograph 


which  is  printed  in  a  campaign  flier.  She  may 
distribute  fliers  at  a  campaign  rally  as  long 
as  she  does  not  personally  solicit 
contributions. 

Example  3:  An  employee  who  is  married 
to  a  candidate  for  political  partisan  political 
office  may  appear  with  her  spouse  in  a 
political  advertisement  or  a  broadcast,  and 
urge  others  to  vote  for  her  spouse,  as  long  as 
the  employee  does  not  personally  solicit 
political  contributions. 

Subpart  D — Employees  in  Certain 
Agencies  and  Positions 

§  734.401  Coverage. 

(a)  This  subpart  applies  to  employees 
in  the  following  agencies  and  positions: 

(1)  The  Federal  Election  Commission; 

(2)  The  Federal  Bureau  of 
Investigation; 

(3)  The  Secret  Service; 

(4)  The  Central  Intelligence  Agency; 

(5)  The  National  Security  Council; 

(6)  The  National  Security  Agency; 

(7)  The  Defense  Intelligence  Agency; 

(8)  The  Merit  Systems  Protection 
Board; 

(9)  The  Office  of  Special  Counsel; 

(10)  The  Office  of  Criminal 
Investigation  of  the  Internal  Revenue 
Service. 

(11)  The  Office  of  Investigative 
Programs  of  the  United  States  Customs 
Service; 

(12)  The  Office  of  Law  Enforcement  of 
the  Bureau  of  Alcohol,  Tobacco,  and 
Firearms; 

(13)  The  Criminal  Division  of  the 
Department  of  Justice; 

(14)  Career  Senior  Executive  Service 
positions  described  in  5  U.S.C. 
3132(a)(4); 

(15)  Administrative  Law  Judge 
positions  described  in  5  U.S.C.  5372; 

(16)  Contract  Appeals  Board  Member 
positions  described  in  5  U.S.C.  5372a. 

(b)  Employees  appointed  by  the* 
President  by  and  with  the  advice  and 
consent  of  the  Senate  in  the  agencies 
and  positions  described  in  paragraph  (a) 
of  this  section  are  excluded  from 
coverage  under  this  subpart. 

(c)  All  employees  covered  under  this 
subpart  are  free  to  engage  in  political 
activity  to  the  widest  extent  consistent 
with  the  restrictions  imposed  by  law  < 
and  this  subpart. 

§  734.402  Expression  ot  an  employee’s 
individual  opinion. 

Each  employee  covered  under  this 
subpart  retains  the  right  to  participate  in 
any  of  the  following  political  activities, 
as  long  as  such  activity  is  not  performed 
in  concert  with  a  political  party, 
partisan  political  group,  or  a  candidate 
for  partisan  political  office: 

(a)  Express  his  or  her  opinion  as  an 
individual  privately  and  publicly  on 
political  subjects  and  candidates; 


(b)  Display  a  political  picture,  sign, 
sticker,  badge,  or  button,  as  long  as 
these  items  are  displayed  in  accordance 
with  the  provisions  of  §  734.408  of 
subpart  D  of  this  part; 

(c)  Sign  a  political  petition  as  an 
individual; 

(d)  Be  politically  active  in  connection 
with  a  question  which  is  not  specifically 
identified  with  a  political  party,  such  as 
a  constitutional  amendment, 
referendum,  approval  of  a  municipal 
ordinance,  or  any  other  question  or 
issue  of  a  similar  character;  and 

(e)  Otherwise  participate  fully  in 
public  affairs,  except  as  prohibited  by 
other  Federal  law,  in  a  manner  which 
does  not  compromise  his  or  her 
efficiency  or  integrity  as  an  employee  or 
the  neutrality,  efficiency,  or  integrity  of 
the  agency  or  instrumentality  of  the 
United  States  Government  in  which  he 
or  she  is  employed. 

Example  1:  An  employee  may  purchase  air 
time  on  a  radio  or  television  station  to 
endorse  a  partisan  political  candidate. 
However,  he  or  she  may  not  endorse  such  a 
candidate  in  a  commercial  or  program  which 
is  sponsored  by  the  candidate’s  campaign 
committee,  a  political  party,  or  a  partisan 
political  group. 

Example  2:  An  employee  may  address  a 
political  convention  or  rally  but  not  on 
behalf,  or  at  the  request  of,  a  political  party, 
partisan  political  group,  or  an  individual 
who  is  running  for  the  nomination  or  as  a 
candidate  for  election  to  partisan  political 
office. 

Example  3:  An  employee  may  print  at  her 
own  expense  one  thousand  fliers  which  state 
her  personal  opinion  that  a  partisan  political 
candidate  is  the  best  suited  for  the  job.  She 
may  distribute  the  fliers  at  a  shopping  mall 
on  the  weekend.  However,  she  may  not 
distribute  fliers  printed  by  the  candidate’s 
campaign  committee,  a  political  party,  or  a 
partisan  political  group. 

Example  4:  An  employee  may  stand 
outside  of  a  political  party  convention  with 
a  homemade  sign  which  states  her  individual 
opinion  that  one  of  the  candidates  for 
nomination  is  the  best  qualified  candidate. 

Example  5:  An  employee  may  not  wear  a 
button  with  a  partisan  political  theme  while 
she  is  on  duty. 

§  734.403  Participation  in  elections. 

Each  employee  covered  under  this 
subpart  retains  the  right  to: 

(a)  Register  and  vote  in  any  election; 

(b)  Take  an  active  part,  as  a  candidate 
or  in  support  of  a  candidate,  in  a 
nonpartisan  election;  and 

(c)  Serve  as  an  election  judge  or  clerk, 
or  in  a  similar  position,  to  perform 
nonpartisan  duties  as  prescribed  by 
State  or  local  law. 

§  734.404  Participation  in  political 
organizations. 

Each  employee  covered  under  this 
subpart  retains  the  right  to: 
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(a)  Participate  in  the  nonpartisan 
activities  of  a  civic,  community,  social, 
labor,  or  professional  organization,  or  of 
a  similar  organization; 

(b)  Be  a  member  of  a  political  party 
or  other  partisan  political  group  and 
participate  in  its  activities  to  the  extent 
consistent  with  other  Federal  law; 

(c)  Attend  a  political  convention, 
rally,  fund-raising  function,  or  other 
political  gathering;  and 

(d)  Make  a  financial  contribution  to  a 
political  party,  partisan  political  group, 
or  to  the  campaign  committee  of  a 
candidate  for  partisan  political  office. 

Example  1 :  An  employee  may  attend  a 
political  convention  or  rally.  However,  the 
employee  may  not  participate  in 
demonstrations  or  parades  which  are 
sponsored  by  a  political  party,  a  partisan 
political  group,  or  an  individual  who  is 
running  for  nomination  to  be  a  candidate  for 
partisan  political  office. 

Example  2:  An  employee  may  attend  a 
political  party's  annual  barbecue,  but  he  or 
she  may  not  organize,  distribute  invitations 
to,  or  sell  tickets  to  the  barbecue. 

$  734.405  Campaigning  for  a  spouse  or 
family  member. 

An  employee  covered  under  this 
subpart  who  is  the  spouse  or  family 
member  of  either  a  candidate  for 
partisan  political  office,  or  a  candidate 
for  political  party  office,  may  appear  in 
photographs  of  the  candidate's  family 
which  might  appear  in  a  political 
advertisement,  a  broadcast,  campaign 
literature,  or  similar  material.  A  spouse 
or  a  family  member  who  is  covered  by 
the  Hatch  Act  Reform  Amendments  also 
may  attend  political  functions  with  the 
candidate.  However,  the  spouse  or 
family  member  may  not  distribute 
campaign  literature  or  solicit,  accept,  or 
receive  political  contributions. 

Example  1:  An  employee  who  is  t£e 
spouse  of  a  candidate  for  partisan  political 
office  may  stand  in  the  receiving  line  and  sit 
at  the  head  table  during  a  political  dinner 
honoring  the  spouse. 

Example  2:  An  employee  who  is  the 
daughter  of  a  candidate  for  partisan  political 
office  may  appear  in  a  family  photograph 
which  is  printed  in  a  campaign  flier,  but  she 
may  not  distribute  the  flier  at  a  campaign 
rally. 

§  734.406  Participation  in  political 
activities  while  on  duty,  in  uniform,  in  any 
room  or  building  occupied  in  the  discharge 
of  official  duties,  or  using  a  Federal  vehicle; 
prohibition. 

(a)  An  employee  covered  under  this 
subpart,  may  not  participate  in  political 
activities: 

(1)  While  he  or  she  is  on  duty; 

(2)  While  he  or  she  is  wearing  a 
uniform,  badge,  or  insignia  that 
identifies  the  employing  agency  or 
instrumentality  or  the  position  of  the 
employee; 


(3)  While  he  or  she  is  in  any  room  or 
building  occupied  in  the  discharge  of 
official  duties  by  an  individual 
employed  or  holding  office  in  the 
Government  of  the  United  States  or  any 
agency  or  instrumentality  thereof;  or 

(4)  While  using  a  Government-owned 
or  leased  vehicle  or  while  using  a 
privately  owned  vehicle  in  the 
discharge  of  official  duties. 

(b)  {Reserved] 

§  734.407  Use  of  official  authority; 
prohibition. 

An  employee  covered  under  this 
subpart  may  not  use  his  or  her  official 
authority  or  influence  for  the  purpose  of 
interfering  with  or  affecting  the  result  of 
an  election. 

§734.408  Participation  in  political 
management  and  political  campaigning; 
prohibitions. 

An  employee  covered  under  this 
subpart  may  not  take  an  active  part  in 
political  management  or  in  a  political 
campaign,  except  as  permitted  by  this 
part. 

§734.409  Participation  in  political 
organizations;  prohibitions. 

An  employee  covered  under  this 
subpart  may  not: 

(a)  Serve  as  an  officer  of  a  political 
party,  a  member  of  a  national,  State,  or 
local  committee  of  a  political  party,  an 
officer  or  member  of  a  committee  of  a 
partisan  political  group,  or  be  a 
candidate  for  any  of  these  positions; 

(b)  Oganize  or  reorganize  a  political 
party  organization  or  partisan  political 
group; 

(c)  Serve  as  a  delegate,  alternate,  or 
proxy  to  a  political  party  convention: 
and 

(d)  Address  a  convention,  caucus, 
rally,  or  similar  gathering  of  a  political 
party  or  partisan  political  group  in 
support  of  or  in  opposition  to  a 
candidate  for  partisan  political  office  or 
political  party  office,  if  such  address  is 
done  in  concert  with  such  a  candidate, 
political  party,  or  partisan  political 
group. 

§  734.41 0  Participation  in  political 
fundraising;  prohibitions. 

An  employee  covered  under  this 
subpart  may  not: 

(a)  SoUcit,  accept,  or  receive  political 
contributions;  or 

(b)  Organize,  sell  tickets  to,  promote, 
or  actively  participate  in  a  fundraising 
activity  of  a  candidate  for  partisan 
political  office  or  of  a  political  party,  or 
partisan  political  group. 

§  734.41 1  Participation  in  political 
campaigning;  prohibitions. 

An  employee  covered  under  this 
subpart  may  not: 


(a)  Take  an  active  part  in  managing 
the  political  campaign  of  a  candidate  for 
partisan  political  office  or  a  candidate 
for  political  party  office; 

(b)  Campaign  for  partisan  political 
office; 

(c)  Canvass  for  votes  in  support  of  or 
in  opposition  to  a  candidate  for  partisan 
political  office  or  a  candidate  for 
political  party  office,  if  such  canvassing 
is  done  in  concert  with  such  a 
candidate,  or  of  a  political  party,  or 
partisan  political  group; 

(d)  Endorse  or  oppose  a  candidate  for 
partisan  political  office  or  a  candidate 
for  political  party  office  in  a  political 
advertisement,  broadcast,  campaign 
literature,  or  similar  material  if  such 
endorsement  or  opposition  is  done  in 
concert  with  such  a  candidate,  political 
party,  or  partisan  political  group; 

(e)  Initiate  or  circulate  a  partisan 
nominating  petition. 

§  734.41 2  Participation  in  elections; 
prohibitions. 

An  employee  covered  under  this 
subpart  may  not: 

(a)  Be  a  candidate  for  partisan 
political  office  except  as  described  in 
§  734.403; 

(b)  Act  as  recorder,  watcher, 
challenger,  or  similar  officer  at  polling 
places  in  consultation  or  coordination 
with  a  political  party,  partisan  political 
group,  or  a  candidate  for  partisan 
political  office; 

(c)  Drive  voters  to  polling  places  in 
consultation  or  coordination  with  a 
political  party,  partisan  political  group, 
or  a  candidate  for  partisan  political 
office. 

§  734.4 1 3  Employees  of  the  Federal 
Election  Commission;  prohibitions. 

(a)  An  employee  of  the  Federal 
Election  Commission  may  not  request  or 
receive  from,  or  give  to,  an  employee,  a 
Member  of  Congress,  or  an  officer  of  a 
uniformed  service  a  political 
contribution. 

(b)  This  section  does  not  cover, 
employee  of  the  Federal  Election 
Commission  who  are  appointed  by  the 
President  by  and  with  the  advice  and 
consent  of  the  Senate. 

Subpart  E — Special  Provisions  for 
Certain  Presidential  Appointees  and 
Employees  Paid  from  the 
Appropriation  for  the  Executive  Office 
of  fite  President 

§  734.501  Permitted  and  prohibited 
activities. 

Except  as  otherwise  specified  in  this 
part  734,  employees  who  are  appointed 
by  the  President  by  and  with  the  advice 
and  consent  of  the  Senate  are  subject  to 
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the  provisions  of  subparts  B  and  C  of 
this  part. 

§  734.502  Participation  in  political  activity 
while  on  duty,  In  uniform,  in  any  room  or 
building  occupied'in  the  discharge  of 
official  duties,  or  using  a  Federal  vehicle. 

(a)  This  section  applies  to  an 
employee: 

(1)  The  duties  and  responsibilities  of 
whose  position  continue  outside  normal 
duty  hours  and  while  away  from  the 
normal  duty  post;  and 

(2)  Who  is — 

(i)  An  employee  paid  from  an 
appropriation  for  the  Executive  Office  of 
President;  or 

(ii)  An  employee  appointed  by  the 
President  by  and  with  the  advice  and 
consent  of  the  Senate  whose  position  is 
located  within  the  United  States,  who 
determines  policies  to  be  pursued  by  the 
United  States  in  relations  with  foreign 
powers  or  in  the  nationwide 
administration  of  Federal  laws; 

fb)  For  the  purposes  of  this  subpart, 
normal  duty  hours  and  normal  duty 
post  will  be  determined  by  the  head  of 
each  agency  or  instrumentality  of  the 
United  States  or  District  of  Columbia 
Government. 

(c)  An  employee  described  in 
paragraph  (a)  of  this  section  may 
participate,  subject  to  any  restrictions 
that  may  be  imposed  in  accordance  with 
§  734.104,  in  political  activities: 

(1)  While  he  or  she  is  on  duty; 

(2)  While  he  or  she  is  wearing  a 
uniform,  badge,  or  insignia  that 
identifies  the  agency  or  instrumentality 
of  the  United  States  Government  or  the 
position  of  the  employee; 

(3)  While  he  or  she  is  in  any  room  or 
building  occupied  in  the  discharge  of 
official  duties  by  an  individual 
employed  or  holding  office  in  the 
Government  of  the  United  States  or  any 
agency  or  instrumentality  thereof;  or 

(4)  While  using  a  Government-owned 
or  leased  vehicle  or  while  using  a 
privately-owned  vehicle  in  the 
discharge  of  official  duties. 

(d)  An  employee,  to  whom  subpart  E 
of  this  part  does  not  apply,  who  is  not 
on  duty  may  participate  in  political 
activities  in  rooms  of  the  White  House 
which  are  part  of  the  private  Residence 
area  or  which  are  not  regularly  used 
solely  in  the  discharge  of  official  duties. 

Example  1 ;  An  Inspector  General  is 
appointed  under  the  Inspector  General  Act  of 
1978,  as  amended.  According  to  section  3(c) 
of  that  Act,  he  or  she  does  not  qualify  as  an 
employee  who  determines  policies  to  be 
pursued  by  the  United  States  in  the 
nationwide  administration  of  Federal  laws, 
therefore,  he  or  she  may  not  participate  in 
political  activities  while  on  duty,  while 
wearing  a  uniform,  badge,  or  insignia  that 
identifies  his  or  her  office  or  position,  while 


in  any  room  or  building  occupied  in  the 
discharge  of  official  duties,  or  while  using  a 
Government-owned  or  leased  vehicle  or 
while  using  a  privately-owned  vehicle  in  the 
discharge  of  official  duties. 

Example  2  An  employee  who  is  covered 
by  this  subpart  and  wears  a  uniform  as  an 
incident  of  her  office  may  wear  the  uniform 
while  she  is  giving  a  speech  at  a  political 
fundraiser 

Example  3  The  head  of  an  executive 
department  may  hold  a  partisan  political 
meeting  or  host  a  reception  which  is  not  a 
fundraiser  in  his  conference  room  during 
normal  business  hours. 

Example  4:  An  employee  accompanies  the 
Secretary  of  Transportation  to  a  political 
party  convention  as  part  of  the  Secretary’s 
security  or  administrative  detail.  The 
employee  is  considered  to  be  on  duty  while 
protecting  or  performing  official  duties  for 
the  Secretary’  regardless  of  the  nature  of  the 
function  that  the  Secretary  is  attending. 

Example  5:  An  American  Ambassador 
overseas  obtains  authorization  from  the 
Department  of  State  to  depart  post  in  order 
to  take  a  vacation  away  from  post.  During  the 
period  she  is  authorized  to  be  on  vacation 
away  from  post,  she  is  not  considered  to  be 
on  duty  for  the  purpose  of  the  Hatch  Act 
Reform  Amendments  and  may  engage  in  any 
political  activity  permitted  under  the  Hatch 
Act  Reform  Amendments  of  1993. 

§  734.503  Allocation  and  reimbursement  of 
costs  associated  with  political  activities. 

(a)  The  costs  associated  with  the 
political  activities  described  in 

§  733.502(c)  of  this  chapter  may  not  be 
paid  for  by  money  derived  from  the 
Treasury  of  the  United  States.  Costs 
associated  with  a  political  activity  are 
deemed  not  to  be  paid  for  by  money 
derived  from  the  Treasury  of  the  United 
States  if  the  Treasury  is  reimbursed  for 
the  costs  within  a  reasonable  period  of 
time. 

(b)  For  the  purposes  of  this  section, 
costs  associated  with  a  political  activity- 
do  not  include  any  costs  that  the 
Government  would  have  or  have 
incurred  regardless  of  whether  the 
activity  was  political.  Examples  of  such 
costs  are: 

(1)  The  compensation  of  the  employee 
described  in  §  734.502(a); 

(2)  The  value  of  any  office  or  other 
real  property  owned  or  leased  by  the 
Government; 

(3)  The  compensation  and  expenses  of 
any  Government  employee  that  is 
required  in  the  performance  of  his  or 
her  duties  to  accompany  or  assist  the 
person  engaging  in  the  political  activity; 
and 

(4)  The  cost  of  special  security 

•  arrangements  for  the  person  engaging  in 
the  political  activity,  including  special 
transportation  vehicles  or  methods. 

(c)  (1)  An  employee  covered  under 
this  subpart  must  apportion  the  costs  of 
mixed  travel  based  on  the  time  spent  on 


political  activities  and  the  time  spent 
performing  official  duties.  Prorating  the 
cost  of  travel  involves  determining  the 
"total  activity  time”  which  is  the 
amount  of  time  actually  spent  by  the 
employee  in  meetings,  receptions, 
rallies,  and  similar  activities.  Time 
spent  in  actual  travel,  private  study,  or 
rest  and  recreation  is  not  included  in 
the  computation  of  the  "total  activity 
time”  The  proration  of  the  cost  then  is 
determined  based  on  how  the  “total 
activity  time”  was  spent.  The  formula  is 
as  follows: 

Time  spent  in  official  meetings, 
receptions,  etc.  +  Time  spent  in 
political  meetings,  receptions,  rallies 
=  Total  activity  time 
Time  spent  in  official  activity  Total 
activity  time  =  Percentage  of  trip  that 
is  official 

Time  spent  in  political  activity  Total 
activity  time  =  Percentage  of  trip  that 
is  political 

The  percentage  figure  that  represents 
the  political  portion  of  the  trip  is  then 
multiplied  by  the  amount  that  would  be 
reimbursed  to  the  Government  if  all  of 
the  travel  was  political.  The  product  of 
that  calculation  represents  the  amount 
to  be  paid  by  the  political  entity  or 
organization. 

(2)  The  allocation  method  must  be 
applied  to  all  of  the  relevant  costs  of 
mixed  travel. 

(3)  Expenses  that  are  associated 
specifically  with  a  political  activity  and 
not  with  any  official  activity  must  be 
treated  as  political,  and  expenses 
associated  specifically  with  an  official 
activity  and  not  with  any  political 
activity  must  be  treated  as  official. 

(4)  In  allocating  the  costs  of  travel 
other  than  air  travel,  the  allocation 
formula  should  be  applied  to  any 
Government  maximum  for  that  type  of 
expenditure. 

(5)  The  determination  of  the  proper 
amount  of  allocation  must  be  based  on 
the  facts  and  circumstances  involved. 

(6)  In  the  event  that  a  minor,  clearly 
incidental  percentage  of  the  activity  of 
a  mixed  trip  is  devoted  to  either  official 
or  political  activity,  e.g.  less  than  3%, 
the  entire  trip  should  be  treated  as  if  it 
was  wholly  of  the  type  represented  by 
the  substantial  figure.  The  balance 
should  be  treated  as  de  minimis  and 
need  not  be  reimbursed  as  political  or 
charged  as  official. 

(d)  For  any  cost  of  a  political  activity 
of  an  employee  that  is  required  to  be 
reported  to  the  Federal  Election 
Commission  under  the  Federal  Election 
Campaign  Act  (FECA)  or  the 
Presidential  Election  Campaign  Fund 
Act  (PECFA),  the  employee  shall  use  the 
same  method  of  allocation  as  used 
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under  the  FECA  or  PECFA  and 
regulations  thereunder  in  lieu  of  the 
allocation  method  in  paragraph  (c)  of 
this  section. 

Example  1  The  Secretary,  an  employee 
described  by  section  7324(b)(2)  of  title  5  of 
the  United  States  Code,  holds  a  catered 
political  activity  (other  than  a  fundraiser)  in 
her  office.  Her  security  detail  attends  the 
reception  as  part  of  their  duty  to  provide 
security  for  her  The  Secretary  will  not  be  in 
violation  of  the  Hatch  Act  Reform 
Amendments  if  the  costs  of  her  office,  her 
compensation,  and  her  security  detail  are  not 
reimbursed  to  the  Treasury  A  violation  of 
the  Hatch  Act  Amendments  occurs  if 
Government  funds,  including  reception  or 
discretionary  funds,  are  used  to  cater  the 
political  activity,  unless  the  Treasury  is 
reimbursed  for  the  cost  of  the  catering  within 
a  reasonable  time. 

Example  2:  There  should  be  no  allocation 
between  official  and  political  funds  for  a 
sound  system  rented  for  a  single  event. 

Example  3:  If  on  a  mixed  trip  a 
Government  employee  is  only  entitled  to  S26 
per  diem  for  food  on  a  wholly  official  trip 
and  the  trip  is  50%  political  and  50% 
official,  the  Government  share  would  be  50% 
of  $26,  not  50%  of  the  actual  amount  spent. 

Example  4:  The  President  is  transported  by 
special  motorcade  to  and  from  the  site  of  the 
political  event.  The  expense  of  the  motorcade 
is  for  special  security  arrangements.  Thus,  it 
would  not  be  a  violation  of  the  Hatch  Act 
Reform  Amendments  if  the  costs  of  the 
security  arrangements,  including  the  cost  of 
the  motorcade,  are  not  reimbursed  to  the 
Treasury. 

Subpart  F— Employees  Who  Work  on 
An  Irregular  or  Occasional  Basis 

§  734.601  Employees  who  work  on  an 
irregular  or  occasional  basis. 

An  employee  who  works  on  an 
irregular  or  occasional  basis  or  is  a 
special  Government  employee  as 
defined  in  18  U.S.C.  202(a)  is  subject  to 
the  provisions  of  the  applicable  subpart 
of  this  part  when  he  or  she  is  on  duty. 

Example:  An  employee  appointed  to  a 
special  commission  or  task  force  who  does 
not  have  a  regular  tour  of  duty  may  run  as 
a  partisan  political  candidate,  but  may 
actively  campaign  only  when  he  or  she  is  not 
on  duty. 

Subpart  G — Related  Statutes  and 
Executive  Orders 

§734.701  General. 

In  addition  to  the  provisions 
regulating  political  activity  set  forth  in 
subparts  A  through  G  of  this  part,  there 
are  a  number  of  statutes  and  Executive 
orders  that  establish  standards  to  which 
the  political  activity  of  an  employee,  a 
Federal  labor  organization,  a  Federal 
employee  organization,  and  a 
multicandidate  political  committee 
must  conform.  The  list  set  forth  in 
§  734.702  references  some  of  the  more 


significant  of  those  statutes.  It  is  not 
comprehensive  and  includes  only 
references  to  statutes  of  general 
applicability. 

§  734.702  Related  statutes  and  Executive 
orders. 

(a)  The  prohibition  against  offering 
anything  of  value  in  consideration  of  the 
use  or  promise  of  use  of  influence  to 
procure  appointive  office  (18  U.S.C. 

210). 

(b)  The  prohibition  against 
solicitation  or  acceptance  of  anything  of 
value  to  obtain  public  office  for  another 
(18  U.S.C.  211). 

(c)  The  prohibition  against 
intimidating,  threatening,  or  coercing 
voters  in  Federal  elections  (18  U.S.C. 
594). 

(d)  The  prohibition  against  use  of 
official  authority  to  interfere  with  a 
Federal  election  by  a  person  employed 
in  any  administrative  position  by  the 
United  States  in  connection  with  any 
activity  financed  in  whole  or  in  part  by 
Federal  funds  (18  U.S.C.  595). 

(e)  The  prohibition  against  the 
promise  of  employment,  compensation, 
or  benefits  from  Federal  funds  in 
exchange  for  political  activity  (18  U.S.C. 
600). 

(f)  The  prohibition  against  the 
deprivation  of  or  threat  of  deprivation  of 
employment  in  exchange  for  political 
contributions  (18  U.S.C.  601). 

(g)  The  prohibition  against  soliciting 
political  contributions  (18  U.S.C.  602). 

(h)  The  prohibition  against  making 
certain  political  contributions  (18  U.S.C. 
603). 

(i)  The  prohibition  against  soliciting 
or  receiving  assessments,  subscriptions, 
or  contributions  for  political  purposes 
from  persons  on  Federal  relief  or  work 
relief  (18  U.S.C.  604). 

(j)  The  prohibition  against  disclosing 
and  receiving  lists  or  names  of  persons 
on  relief  for  political  purposes  (18 
U.S.C.  605). 

(k)  The  prohibition  against 
intimidating  employees  to  give  or 
withhold  a  political  contribution  (18 
U.S.C.  606). 

(l)  The  prohibition  against  soliciting 
political  contributions  in  navy  yards, 
forts,  or  arsenals  (18  U.S.C.  607). 

(m)  The  prohibition  against  coercing 
employees  of  the  Federal  Government  to 
engage  in,  or  not  to  engage  in,  any 
political  activity  (18  U.S.C.  610). 

(n)  The  prohibition  against  certain 
personnel  practices  (5  U.S.C.  2302). 

(o)  The  prohibition  against  making, 
requesting,  considering,  or  accepting 
political  recommendations  (5  U.S.C. 
3303). 

(p)  The  prohibitions  against  misuse  of 
a  Government  vehicle  (31  U.S.C.  1344). 


(q)  The  requirements  and  prohibitions 
stated  in  the  Federal  Election  Campaign 
Act  (2  U.S.C.  431-455). 

(r)  The  prohibitions  against  soliciting 
for  gifts  to  superiors,  giving  donations 
for  such  gifts,  and  accepting  gifts  from 
employees  who  receive  a  lower  rate  of 
pay  (5  U.S.C.  7351). 

(s)  The  prohibitions  against  soliciting 
or  accepting  things  of  value  from 
specified  persons  (5  U.S.C.  7353). 

(t)  The  prohibitions  and  requirements 
stated  in  the  Ethics  in  Government  Act 
of  1978  (5  U.S.C.  App.)  and  Executive 
Order  12674  (54  FR  15159-15162;  3 
CFR  1989  Comp.  215-218)  as  modified 
by  Executive  Order  12731  (55  FR 
42547—42550;  3  CFR  1990  Comp.  306- 
311). 

(FR  Doc.  94-23395  Filed  9-22-94;  8:45  am! 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  93-135-2] 

Imported  Fire  Ant;  Addition  of 
Authorized  Chemical  Treatment 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USD  A. 

ACTION:  Final  rule.  % 

SUMMARY:  We  are  amending  the 
appendix  to  the  imported  fire  ant 
regulations  to  add  the  insecticide 
tefluthrin  (FIREBAN®)  to  the  list  of 
authorized  chemicals  for  the  treatment 
of  containerized  nursery  stock  that  is  to 
be  certified  for  interstate  movement 
from  quarantined  areas.  We  are  also 
adding  provisions  regarding  the  proper 
use  of  tefluthrin.  This  action  gives 
nurseries  another  choice  of  insecticides 
with  which  to  meet  the  certification 
requirement  for  interstate  movement  of 
containerized  nursery  stock. 

EFFECTIVE  DATE:  September  23,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  L.  Brittingham,  Operations 
Officer,  Domestic  and  Emergency 
Operations,  Plant  Protection  and 
Quarantine,  APHIS,  USDA,  room  640, 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville,  MD  20782,  (301)  436-8247. 

SUPPLEMENTARY  INFORMATION: 
Background 

Imported  fire  ants,  Solenopsis  invicta 
Buren  and  Solenopsis  richteri  Forel,  are 
aggressive,  stinging  insects  that,  in  large 
numbers,  can  seriously  injure  or  even 
kill  livestock,  pets,  and  humans. 
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Imported  fire  ants  feed  on  crops,  and 
their  large,  hard  mounds  damage  farm 
and  field  machinery. 

The  restrictions  in  “Subpart — 
Imported  Fire  Ant”  (7  CFR  §§  301.81 
through  301.81-10,  referred  to  below  as 
“the  regulations”)  prevent  the  spread  of 
the  imported  fire  ant  (IF A)  on  articles 
moving  interstate  by  quarantining  IFA- 
infested  States  or  IFA-infested  areas 
within  States  and  imposing  restrictions 
on  the  interstate  movement  of  certain 
articles,  known  as  regulated  articles, 
from  these  quarantined  States  or  areas. 

Sections  301.81-4  and  301.81-5  of  the 
regulations  provide,  among  other  things, 
that  regulated  articles  requiring 
treatment  before  interstate  movement 
must  be  treated  in  accordance  with  the 
methods  and  procedures  prescribed  in 
the  Appendix  to  Subpart  “Imported  Fire 
Ant” — Portion  of  “Imported  Fire  Ant 
Program  Manual”  (referred  to  below  as 
“the  Appendix”).  The  Appendix  sets 
forth  the  treatment  provisions  of  the 
“Imported  Fire  Ant  Program  Manual.” 

On  July  20, 1994,  we  published  in  the 
Federal  Register  (59  FR  36996-36998, 
Docket  No.  93-135-1)  a  proposal  to 
amend  the  Appendix  by  adding  granular 
tefluthrin  to  the  list  of  authorized 
chemicals  for  the  treatment  of  regulated 
articles  under  the  regulations.  We  also 
proposed  to:  (1)  Amend  paragraph 
III.C.3.  of  the  Appendix  by  adding 
provisions  regarding  the  material  to  be 
treated,  the  dosage  rate,  and  the 
exposure  period,  and  by  adding  a  new 
“Method  E — Granular  Incorporation 
(Tefluthrin);”  (2)  amend  paragraph 
III.C.4.,  under  the  “Exclusion”  heading, 
to  allow  tefluthrin  to  be  used  as  an 
alternative  to  bifenthrin  in  treating  soil 
or  potting  media  for  plants  grown  on  the 
premises  to  prevent  infestation  with  or 
spread  of  the  imported  fire  ant;  and  (3) 
amend  paragraph  in.C.4.,  under  the 
“Enforcement”  heading,  by  adding 
“tefluthrin”  to  a  reference  to  chemical 
treatments  that  are  described  in 
paragraph  III.C.3.  of  the  Appendix. 

In  addition,  we  proposed  to  make  two 
miscellaneous  changes  in  paragraph 
III.C.4.  The  first,  under  the  “Exclusion” 
heading,  was  to  add  the  word  "drench” 
immediately  after  the  word  “bifenthrin” 
in  paragraph  (b),  to  make  it  clear  that 
only  drench  applications  are  to  be  used 
in  treating  plants  received  from  outside 
sources.  The  second  miscellaneous 
change,  under  the  "Enforcement” 
heading,  was  to  remove  the  word 
"liquid”  in  the  phrase  “liquid 
chlorpyrifos  and  bifenthrin”  to  make  it 
clear  that  the  bifenthrin  can  be  in  either 
liquid  or  granular  form. 

We  solicited  comments  concerning 
our  proposal  for  a  30-day  comment 
period  ending  August  19, 1994.  We 


received  six  comments  by  that  date. 

They  were  from  a  nursery  association, 
distributors  of  agricultural  chemical 
treatments,  and  a  State  department  of 
agriculture.  All  responses  were  in  favor 
of  the  proposed  rule.  However,  a  few 
commenters  brought  to  our  attention 
new  information  which  warrants 
changes  to  the  proposal.  These  changes 
are  discussed  below. 

We  had  proposed  to  add  granular 
tefluthrin  to  the  list  of  authorized 
chemicals  under  the  tradename 
FORCE®.  Several  commenters  noted 
that  the  insecticide  tefluthrin  marketed 
under  the  tradename  FORCE®  is  only 
for  use  on  field  com.  The  company 
which  will  distribute  granular  tefluthrin 
for  the  treatment  of  containerized 
nursery  stock  will  market  tefluthrin 
under  the  tradename  FIREBAN®.  We 
are,  therefore,  adding  granular  tefluthrin 
to  the  Appendix  under  the  tradename 
FIREBAN®,  rather  than  under  the 
tradename  FORCE®. 

We  had  also  proposed  that  the 
granular  tefluthrin  be  applied  at  a 
dosage  rate  of  25  parts  per  million 
(ppm),  with  no  limit  on  the  certification 
period.  We  then  received,  as  part  of  a 
comment,  data  which  enables  APHIS  to 
support  the  treatment  of  soil  or  potting 
media  with  granular  tefluthrin,  for 
limited  periods,  at  rates  lower  than  the 
25  ppm  rate  originally  proposed.  This 
data  was  not  available  when  the 
proposal  to  this  rule  was  published. 
However,  we  have  reviewed  the  data 
included  in  the  comment  and  have 
determined  that  a  dosage  rate  of  10  ppm 
is  efficacious  for  6  months  and  that  a 
dosage  rate  of  15  ppm  is  efficacious  for 
12  months.  Therefore,  this  final  rule 
adds  provisions  for  dosage  rates  of 
granular  tefluthrin  at  10  ppm  and  15 
ppm,  for  the  limited  periods  indicated. 
Treatment  at  a  dosage  rate  of  25  ppm 
will  remain  an  option,  as  proposed,  in 
order  to  certify  containerized  nursery 
stock  for  interstate  movement  from 
quarantined  areas  for  more  than  12 
months.  Allowing  treatment  at  lower 
dosage  rates  will  reduce  the  amount  of 
insecticide  used,  thus  reducing  the 
economic  burden  on  persons  moving 
containerized  nursery  stock  interstate 
from  imported  fire  ant-quarantined 
areas  for  limited  periods. 

Finally,  one  commenter  inquired 
whether  or  not  we  intend  to  limit  the 
use  of  granular  tefluthrin  to  IF  A- free 
nurseries  only.  The  answer  is  no.  We  are 
adding  granular  tefluthrin  to  the  list  of 
authorized  chemicals  for  the  treatment 
of  containerized  nursery  stock  that  is  to 
be  certified  for  interstate  movement 
from  quarantined  areas  (listed  in 
§  301.81-3  of  the  regulations).  Any 
containerized  nursery  stock  drat 


qualifies  as  a  regulated  article  (see 
§  301.81-2)  and  that  is  moved  interstate 
from  a  quarantined  area  must  be  treated 
with  an  authorized  chemical  (or 
otherwise  handled  in  accordance  with 
§§301.81-4  and  301.81-5),  regardless  of 
whether  or  not  the  nursery  is  IFA-free. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document ,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final 
rule,  with  the  changes  noted  above. 

Effective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  pursuant  to  the 
provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

This  rule  gives  nurseries  another  choice 
of  insecticides  with  which  to  meet  the 
certification  requirement  for  interstate 
movement  of  containerized  nursery 
stock,  and  provides  a  backup  in  case 
one  of  the  insecticides  is  taken  off  the 
market  or  is  unavailable  for  any  reason. 
Immediate  implementation  of  this  rule 
is  necessary  so  that  nurseries  may  begin 
treating  soil  and  potting  media  with 
granular  tefluthrin  in  preparation  for  the 
shipping  season  beginning  this 
September.  Therefore,  the  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service  has  determined  that 
this  rule  should  be  effective  upon 
publication  in  the  Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 

This  rule  amends  the  Appendix  to  the 
imported  fire  ant  regulations  to  allow 
the  use  of  the  insecticide  tefluthrin 
(FIREBAN®),  in  granular  form,  for  the 
treatment  of  containerized  nursery  stock 
that  is  to  be  certified  for  interstate 
movement  from  areas  quarantined  for 
imported  fire  ant. 

Approximately  2,645  nurseries  move 
containerized  nursery  stock  interstate 
from  quarantined  areas  each  year. 
Twelve  of  these  nurseries  would  be 
considered  large;  2,633  would  be 
considered  small,  with  annual  sales 
below  $500,000. 

Current  regulations  allow  for  the 
incorporation  of  granular  bifenthrin  for 
the  treatment  of  containerized  nursery 
stock  that  is  to  be  certified  for  interstate 
movement  from  quarantined  areas.  A 
50-pound  bag  of  granular  bifenthrin 
currently  retails  for  about  $38.50.  The 
expected  retail  price  for  tefluthrin  is  not 
available,  but  should  be  comparable  to 
that  of  bifenthrin.  For  this  reason. 
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APHIS  anticipates  that  the  economic 
impact  to  nurseries  that  use  these 
products  will  not  be  significant. 

The  addition  of  tefluthrin  to  the  list 
of  authorized  chemicals  gives  nurseries 
another  choice  of  insecticides  so  they 
can  choose  whichever  product  best  suits 
their  needs,  and  provides  a  backup  in 
case  one  of  the  insecticides  is  taken  off 
the  market  or  is  unavailable  for  any 
reason  The  addition  of  tefluthrin  could 
also  stimulate  competition  for  imported 
fire  ant  insecticides,  which  could  drive 
down  prices  for  all  chemicals 
authorized  under  the  IFA  program.  If 
this  happens,  nurseries  will  benefit  by 
lower  treatment  costs. 

We  do  not  anticipate  that  there  will  be 
a  noticeable  impact  on  small  entities 
that  distribute  agricultural  chemicals. 
Distributors  of  agricultural  chemicals 
are  diversified  businesses  that  sell  a 
wide  variety  of  chemicals,  fertilizers, 
and  other  farm  and  nursery  supplies. 

We  do  not  anticipate  any  significant 
economic  impact  on  any  other  small 
entities. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  rule.  The 
assessment  provides  a  basis  for  our 
conclusion  that  use  of  tefluthrin  at  the 
dosage  rate  of  25  ppm,  or  less  for 
limited  periods,  will  not  present  a  risk 
of  disseminating  plant  pests  and  will 
not  have  a  significant  impact  on  the 
quality  of  the  human  environment. 
Based  on  the  finding  of  no  significant 
impact,  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service  has 


determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with-  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  seq.),  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  Parts  1500-1508),  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  Part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384,  August  28, 1979,  and  44 
FR  51272-51274,  August  31,  1979). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  In  addition, 
copies  may  be  obtained  by  writing  to  the 
individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities,  Plant 
diseases  and  pests,  Quarantine, 
Reporting  and  recordkeeping 
requirements,  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  150bb,  150dd,  150ee. 
150ff,  161, 162,  and  164-167;  7  CFR  2.17, 
2.51,  and  371.2(c). 

2.  Part  301,  Subpart — Imported  Fire 
Ant,  Appendix  to  the  subpart,  is 
amended  as  follows: 

a.  In  paragraph  III.B.,  under  the 
“Insecticides”  heading,  “Tefluthrin 
(FIREBAN®)”  is  added  following 
“Fenoxycarb  (AWARD®)”. 

b.  Paragraph  III.C.3.C.  is  redesignated 
as  paragraph  III.C.3.d.,  and  a  new 
paragraph  III.C.3.C.  is  added  to  read  as 

*  set  forth  below. 

c.  In  newly  redesignated  paragraph 
III.C.3.d.,  the  introductory  text,  the 
phrase  “chlorpyrifos  and  bifenthrin”  is 
removed  and  the  phrase  “chlorpyrifos, 
bifenthrin,  or  tefluthrin”  is  added  in  its 
place;  and  a  new  “Method  E — Granular 
Incorporation  (Tefluthrin)”  is  added  at 


the  end  of  the  paragraph,  to  read  as  set 
forth  below 

d.  In  paragraph  III.C.4.,  under  the 
“Exclusion”  heading,  paragraph  (b), 
introductory  text,  the  word  “drench”  is 
added  immediately  after  the  word 
“bifenthrin”,  and  a  new  paragraph, 
titled  “ Tefluthrin ”,  is  added 
immediately  following  the  existing  text, 
to  read  as  set  forth  below 

e.  In  paragraph  III.C.4.,  under  the 
“Enforcement”  heading,  in  the  sixth 
paragraph,  the  phrase  “liquid 
chlorpyrifos  or  bifenthrin"  is  removed 
and  the  phrase  “chlorpyrifos,  bifenthrin, 
or  tefluthrin”  is  added  in  its  place. 

Subpart— Imported  Fire  Ant 


Appendix  to  Subpart  “Imported  Fire 
Ant” — Portion  of  “Imported  Fire  Ant 
Program  Manual”  8 

III.  Regulator)-  Procedures 

***** 

C.  Approved  Treatments. 

***** 

3.  Plants — Balled  or  in  Containers 

***** 

c.  Tefluthrin:  Granular  Formulation. 
Material:  Granular  tefluthrin — 
incorporation  into  soil  or  potting  media  for 
containerized  nursery  stock. 

Dosage:  The  amount  of  granular  tefluthrin 
needed  to  achieve  a  specified  dosage  varies 
with  the  bulk  density  of  the  soil  or  potting 
media.  Follow  label  directions  to  calculate 
the  amount  of  granular  tefluthrin  needed  to 
achieve  a  specified  dosage. 


Granular  tefluthrin  dosage 
(parts  per  million) 

Certification  pe¬ 
riod  (months 
after  treatment) 

10  opm  . 

0-6  months. 

15  ppm . 

0-1 2  months. 

25  ppm . 

Continuous. 

Exposure  period:  Containerized  nursery 
stock  can  be  certified  for  interstate  movement 
from  quarantined  areas  immediately  upon 
completion  of  the  treatment, 
d.  *  *  * 

***** 

Method  E — Granular  Incorporation 
(Tefluthrin) 

Apply  tefluthrin  according  to  the  label 
directions  for  granular  incorporation.  Mix 
thoroughly  to  distribute  the  granular 
tefluthrin  evenly  throughout  the  soil  or 
potting  media.  After  potting,  containers  must 
be  watered  to  the  point  of  saturation. 

Precautions:  Saturation  of  the  soil  or 
potting  media  with  the  tefluthrin  is  essential. 
Water  that  drains  from  the  treatment  area, 
which  may  contain  tefluthrin,  must  be 


8  A  copy  of  the  entire  “Imported  Fire  Ant  Program 
Manual”  may  be  obtained  from  the  Administrator. 
do  Domestic  and  Emergency  Operations.  PPQ. 
APHIS.  Federal  Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782. 
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disposed  of  in  accordance  with  State  and 
focal  laws. 

4.  Imported-Fire-Ant-Free  Nursery — 
Containerized  Plants  Only 
***** 

Exclusion 

***** 

Tefluthrin 

For  plants  grown  on  the  premises: 
Treatment  of  soil  or  potting  media  with 
granular  tefluthrin  prior  to  planting  is 
permitted  as  an  alternative  to  treatment  with 
granular  or  wettable  powder  formulation  of 
bifenthrin.  This  treatment  reduces  the  risk  of 
infestation  of  containers  by  alate  queens 
flying  in  from  adjacent  or  nearby  infested 
premises.  The  dosage  rate  is  variable, 
determined  by  the  selected  certification 
period,  for  the  granular  tefluthrin. 

Apply  this  treatment  according  to  the  label 
directions. 

Mixing  must  be  adequate  to  blend  the 
required  dosage  of  granular  tefluthrin 
throughout  the  entire  soil  or  potting  media. 
***** 

Done  in  Washington,  DC,  this  19th  day  of 
September  1994. 

Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  94-23614  Filed  9-22-94;  8:45  ami 
BILUNG  CODE  3410-34-P 

Agricultural  Marketing  Service 

7  CFR  Part  905 

[Docket  No.  FV94-90S-3-4FR) 

Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Grown  in  Florida;  Repacked 
Citrus  Fruit  Shipment  Exemption 
Procedures 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
establishes  exemption  procedures 
governing  shipments  of  repacked  fresh 
citrus  fruit  grown  in  Florida.  This  rule 
permits  repacking  shippers  to  repack 
and  ship  previously  inspected  and 
certified  citrus  fruit  exempt  from  further 
inspection  and  certification  under 
specific  conditions.  This  exemption  is 
designed  to  enable  repacking  shippers 
to  repack  and  ship  fruit  for  specialty 
markets,  without  incurring  the  costs  of 
having  the  fruit  reinspected  and 
recertified.  , 

DATES:  Effective  on  September  1, 1994. 

Comments  which  are  received  by 
October  24, 1994  will  be  considered 
prior  to  issuance  of  any  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 


concerning  this  rule  to;  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  Room  2523-S, 
Washington,  DC  20090-6456;  or  by 
facsimile  at  202-720-5698.  Three  copies 
of  all  written  material  shall  be 
submitted,  and  they  will  be  made 
available  for  public  inspection  at  the 
office  of  the  Docket  Clerk  during  regular 
business  hours.  All  comments  should 
reference  the  docket  number,  date,  and 
page  number  of  this  issue  of  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Kreaggor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2523-S,  Washington, 
DC  20090-6456;  telephone:  202-720- 
5127;  or  William  G.  Pimental,  Southeast 
Marketing  Field  Office,  USDA/ AMS, 

P.O.  Box  2276,  Winter  Haven,  Florida 
33883;  telephone;  813-299-4770. 
SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Marketing 
Order  No.  905  [7  CFR  Part  905} 
regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  hereinafter  referred  to 
as  the  order.  This  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  [7 
U.S.C  601-674],  hereinafter  referred  to 
as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformanee  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 


is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  about  100  Florida  citrus 
fruit  handlers  subject  to  regulation 
under  the  marketing  order  covering 
oranges,  grapefruit,  tangerines,  and 
tangelos  grown  in  Florida,  and  about 
11,000  producers  of  these  citrus  fruits  in 
Florida.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  [13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  A  minority  of  these 
handlers  and  a  majority  of  the  producers 
may  be  classified  as  small  entities. 

The  Citrus  Administrative  Committee 
(committee)  met  on  June  21, 1994,  and 
unanimously  recommended 
establishment  of  exemption  procedures, 
for  repacked  previously  inspected  and 
certified  citrus  fruit.  The  committee 
meets  prior  to  and  during  each  season 
to  review  the  rules  and  regulations 
effective  on  a  continuous  basis  for  each 
citrus  fruit  regulated  under  the  order. 
Committee  meetings  are  open  to  the 
public,  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  reviews  committee 
recommendations  and  information,  as 
well  as  information  from  other  sources, 
and  determines  whether  modification, 
suspension,  or  termination  of  the 
handling  regulations  would  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Section  905.80  [7  CFR  905.801 
provides  for  the  shipment  of  fruit  not 
subject  to  grade  and  size  regulations 
issued  under  §  905.52  [7  CFR  905.52], 
and  inspection  and  certification 
required  under  §905,53  [7  CFR  905.53], 
including  types  of  shipments  and  fruit 
shipped  for  such  purposes  as  the 
committee  with  approval  of  the 
Secretary  may  specify.  Section  905.80 
also  provides  that  the  committee  shall, 
with  approval  of  the  Secretary,  prescribe 
such  rules,  regulations,  or  safeguards  as 
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it  may  deem  necessary  to  prevent 
varieties  handled  under  the  provisions 
of  this  section  from  entering  channels  of 
trade  for  other  than  the  purposes 
authorized.  Such  rules,  regulations,  and 
safeguards  may  include  the 
requirements  that  handlers  file 
applications  with  the  committee  for 
authorization  to  handle  citrus  fruit 
exempt  from  certain  order  requirements, 
and  report  such  exempted  shipments  to 
the  committee. 

Section  905.53  provides  that  when  the 
handling  of  citrus  fruit  is  regulated 
under  §  905.52,  each  handler  shall,  prior 
to  handling  any  lot  of  such  citrus  fruit, 
cause  such  citrus  fruit  to  be  inspected 
and  certified  by  the  Federal  or  Federal/ 
State  Inspection  Service  (FSIS)  as 
meeting  all  applicable  requirements  of 
such  regulation.  Section  905.53  also 
provides  that  inspection  and 
certification  shall  not  be  required  for  a 
particular  lot  of  citrus  fruit,  if  such  lot 
has  been  previously  inspected  and 
certified  by  the  FSIS  as  meeting  the 
handling  requirements  issued  under  the 
authority  of  §  905.52.  However,  if  such 
citrus  fruit  is  repacked  prior  to 
shipment  from  the  production  area,  the 
repacking  shipper  must  have  the  citrus 
fruit  reinspected  and  recertified.  This  is 
because  the  citrus  fruit  loses  its  lot 
identity  during  the  repacking  process, 
and  there  is  no  way  to  demonstrate  that 
the  repacked  citrus  fruit  is  the  same 
fruit  as  that  which  has  already  been 
inspected  and  certified  as  meeting  order 
requirements. 

The  committee  recommended 
establishment  of  the  following 
exemption  procedures  to  enable 
repacking  shippers  who  only  repack  and 
ship  previously  inspected  and  certified 
citrus  fruit  to  ship  such  fruit  exempt 
from  further  inspection  and  certification 
under  specific  conditions.  The 
exemption  provisions  enable  repacking 
shippers  to  custom  repack  and  ship 
previously  inspected  and  certified  citrus 
fruit  in  different  types  of  containers  that 
are  more  acceptable  to  certain  buyers  of 
specialty  packs  of  citrus  fruit,  without 
incurring  the  cost  of  having  the  fruit 
reinspected  and  recertified  as  meeting 
order  requirements.  Eliminating  the  cost 
of  having  the  citrus  fruit  reinspected 
and  certified  is  expected  to  lower 
repacking  costs  for  repacking  shippers, 
thereby  placing  them  on  a  more  equal 
cost  basis  with  repackers  of  Florida 
citrus  fruit  located  outside  of  the 
production  area,  who  are  not  subject  to 
the  order  requirements.  This  rule  may 
result  in  greater  quantities  of  Florida- 
grown  citrus  fruit  being  shipped  into 
fresh  market  channels  and  increase 
returns  to  Florida  citrus  growers. 


The  committee  also  recommended  the 
establishment  of  the  following  new 
rules  and  regulations  under  the  order 
(§§905.161,  905.162,  and  905.163)  to 
govern  the  shipment  of  repacked  citrus 
fruit  under  exemption,  and  to  enable 
repacking  shippers  to  ship  repacked 
citrus  fruit  exempt  from  further 
inspection  and  certification.  These  rules 
and  regulations  are  designed  to  provide 
safeguards  to  make  sure  that  only  citrus 
fruit  repacked  by  repacking  shippers 
under  die  conditions  specified  in 
§§905.161,  905.162,  and  905.163  is 
shipped  from  the  production  area. 

Section  905.161  defines  a  repacking 
shipper  and  establishes  conditions 
under  which  such  repacking  shippers 
may  repack  and  ship  citrus  fruit  exempt 
from  further  inspection  and  certification 
under  §  905.53,  subject  to  meeting 
certain  safeguard  conditions.  Under  this 
definition,  a  repacking  shipper  is  a 
person  who  repacks  and  ships  citrus 
fruit  grown  in  the  production  area  in 
Florida  which  has  been  previously 
inspected  and  certified  as  meeting  the 
requirements  specified  under  §  905.52 
of  the  order,  and  who  has  obtained  a 
currently  valid  repacking  certificate  of 
privilege  issued  to  him  or  her  by  the 
committee  as  specified  in  §  905.162. 
Under  §  905.161,  each  repacking 
shipper,  to  qualify  for  a  repacking 
certificate  of  privilege,  must  notify  the 
committee  10  days  prior  to  his  or  her 
first  shipment  of  repacked  citrus  fruit 
during  a  particular  fiscal  period  of  his 
or  her  intent  to  ship  such  citrus  fruit, 
submit  an  application  on  an  Application 
for  a  Repacking  Certificate  of  Privilege 
form  supplied  by  the  committee,  and 
agree  to  other  requirements  as  set  forth 
in  §§905.162  and  905.163  inclusive, 
with  respect  to  such  shipments.  The 
repacking  shipper  shall  certify  that  he  or 
she  will  only  handle  previously 
inspected  and  certified  citrus  fruit. 

Also  under  §  905.161,  any  repacking 
shipper  who  handles  citrus  fruit 
shipped  under  a  repacking  certificate  of 
privilege  must  see  to  it  that  all  such 
citrus  fruit  has  previously  been  positive 
lot  identified  by  the  Federal  or  Federal/ 
State  Inspection  Service  and  certified  as 
meeting  the  applicable  requirements  for 
citrus  fruit  shipped  to  the  domestic 
market  (firu.it  shipped  from  the 
production  area  to  any  point  outside 
thereof  in  the  48  contiguous  States  and 
the  District  of  Columbia  of  the  United 
States),  prior  to  being  repacked  and 
shipped  by  the  repacking  shipper.  Each 
such  citrus  fruit  shipment  shall  be 
accompanied  by  a  copy  of  the  Federal- 
State  manifest  that  certifies  the  grade 
and  amount  of  each  load  of  citrus  fruit 
received,  which  shall  be  retained  by  the 
repacking  shipper. 


To  prevent  the  packing  of 
uninspected  fruit  from  the  field  into 
repacked  lots,  repacking  shippers  may 
not  utilize  repacking  facilities  which 
have  operable  equipment  for  washing, 
brushing,  waxing,  or  drying  citrus  fruit. 
This  precludes  the  mixing  of  ungraded 
fruit  from  the  field  with  previously 
inspected  fruit.  In  addition,  all  citrus 
fruit  handled  by  a  repacking  shipper 
shall  be  packed  in  approved  Florida 
Department  of  Citrus  fruit  containers, 
and  each  container  shipped  with  such 
citrus  fruit  shall  be  marked  with  the 
repacking  shipper’s  repacking  certificate 
of  privilege  number. 

Section  905.162(a)  establishes 
procedures  under  which  repacking 
shippers  who  desire  to  repack  and  ship 
previously  inspected  and  certified  citrus 
fruit  may  apply  to  the  committee  to 
obtain  a  repacking  certificate  of 
privilege  from  the  committee. 
Application  for  a  repacking  certificate  of 
privilege  by  a  repacking  shipper  shall  be 
made  on  forms  furnished  by  the 
committee.  Each  application  shall 
contain,  but  need  not  be  limited  to,  the 
name,  address  and  Florida  citrus  fruit 
dealer  license  number  of  the  applicant; 
approximate  number  of  boxes  to  be 
handled  during  the  season;  the  various 
types  of  containers  to  be  used  to  ship 
the  repacked  citrus  fruit;  a  certification 
to  the  Secretary  of  Agriculture  and  to 
the  committee  as  to  die  truthfulness  of 
the  information  shown  thereon;  and  any 
other  appropriate  information  or 
documents  deemed  necessary  by  the 
committee  or  duly  authorized  agents  for 
the  purposes  stated  in  §  905.161. 

Section  905.162(b)  also  provides  a 
procedure  for  the  committee  to  follow  in 
approving  a  repacking  certificate  of 
privilege.  The  committee  or  its  duly 
authorized  agents  shall  give  prompt 
consideration  to  each  application  for  a 
repacking  certificate  of  privilege. 
Approval  of  an  application  based  upon 
a  determination  as  to  whether  the 
information  contained  therein  and  other 
information  available  to  the  committee 
supports  approval,  shall  be  evidenced 
by  the  issuance  of  a  repacking  certificate 
of  privilege  to  the  applicant.  Each 
certificate  shall  expire  at  the  end  of  the 
fiscal  period. 

Finally,  §  905.162(c)  provides 
procedural  safeguards  for  the  committee 
to  follow  when  dealing  with 
suspensions  or  denials  of  repacking 
shippers  certificates  of  privilege. 

Section  905.163  establishes 
procedures  which  require  repacking 
shippers  to  report  to  the  committee  all 
shipments  of  repacked  citrus  fruit  made 
under  a  repacking  certificate  of 
privilege.  Under  this  section,  each 
repacking  shipper  who  handles  citrus 
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fruit  under  a  repacking  certificate  of 
privilege  shall  supply  the  committee 
with  reports  on  each  shipment  as 
requested  by  the  committee,  on  forms 
supplied  by  the  committee,  showring  the 
name  and  address  of  the  repacking 
shipper;  name  and  address  of  the 
handler  supplying  the  inspected  and 
certified  citrus  fruit  for  such  shipment; 
number  of  packages;  size  and 
containers;  brand  or  grade;  certificate 
number;  and  any  other  information 
deemed  necessary  by  the  committee. 

Each  repacking  shipper  of  citrus  fruit 
shall  maintain  on  file  a  copy  of  the 
Federal-State  manifest  that  certifies  the 
grade  and  amount  of  each  load  of  citrus 
fruit  received.  These  manifests  shall  be 
made  available  to  the  committee  upon 
request.  In  addition,  the  repacking 
shipper  shall  promptly  forward  to  the 
committee  one  copy  of  the  Report  of 
Shipments  Under  Certificate  of  Privilege 
form  for  each  shipment,  retain  one  copy 
of  such  form  in  his  or  her  record  files, 
and  make  sure  one  copy  of  such  form 
accompanies  the  shipment.  Failure  to 
complete  and  return  such  forms  shall  be 
cause  for  the  committee  to  suspend  the 
repacking  shipper’s  repacking  certificate 
of  privilege. 

This  rule  reflects  the  committee’s  and 
the  Department’s  appraisal  of  the  need 
to  establish  the  new  rules  and 
regulations  governing  the  shipment  of 
repacked  fresh  citrus  fruit,  as  specified. 
The  Department’s  view  is  that  this  rule 
may  have  a  beneficial  impact  on 
producers  and  handlers  of  fresh  Florida 
citrus  fruit,  since  it  will  permit 
repacking  shippers  to  repack  and  ship 
previously  inspected  and  certified  citrus 
fruit  exempt  from  further  inspection  and 
certification. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
rule  wrill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  [44  U.S.C. 

Chapter  35],  the  information  collection 
and  recordkeeping  requirements 
contained  in  this  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  and 
have  been  assigned  OMB  No.  0581- 
0094.  The  committee  estimates  that 
about  10  repacking  shippers  of  Florida 
citrus  fruit  wrill  use  the  Application  for 
a  Repacking  Certificate  of  Privilege  form 
once  each  year,  and  that  it  will  require 
an  average  of  0.116  hours  for  them  to 
complete  each  such  form.  The 
committee  also  estimates  that  about  10 
repacking  shippers  of  Florida  citrus  fruit 
will  use  the  Report  of  Shipments  Under 
Certificate  of  Privilege  form  50  times 
each  year,  and  that  it  will  require  an 


average  of  0.116  hours  for  them  to 
complete  each  such  form.  Thus,  this 
rule  increases  the  total  information 
collection  burden  under  the  order  by 
59.2  hours.  The  committee  also 
estimates  that  the  recordkeeping  burden 
on  the  10  repacking  shippers  who  are 
required  to  file  and  maintain  a  copy  of 
the  Federal-State  manifest  that  certifies 
the  grade  and  amount  of  each  load  of 
citrus  fruit  received  at  50  hours 
annually  (500  forms  times  an  average  of 
0.1  hour  required  to  file  each  form),  and 
a  copy  of  the  Reports  of  Shipments 
Under  Repacking  Certificate  of  Privilege 
form  filed  with  the  committee  at  50 
hours  annually  (500  forms  times  an 
average  of  0.1  hour  required  to  file  each 
form). 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  information,  it  is 
found  that  adding  the  provisions,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined,  upon  good 
cause,  that  it  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  rule  into  effect,  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  This  rule  relaxes  handling 
requirements  governing  the  shipment  of 
repacked  citrus  fruit  grown  in  Florida: 

(2)  Florida  citrus  fruit  handlers  are 
aware  of  this  relaxation  which  was 
unanimously  recommended  by  the 
committee  at  a  public  meeting,  and  they 
will  need  no  additional  time  to  comply 
with  the  relaxed  requirements;  (3) 
shipment  of  the  1994-95  season  Florida 
citrus  fruit  crop  is  expected  to  begin  on 
or  about  September  1, 1994,  and  these 
relaxed  requirements  should  be  in  effect 
by  that  date;  and  (4)  the  rule  provides 
a  30-day  comment  period,  and  any 
comments  received  will  be  considered 
prior  to  any  finalization  of  this  interim 
final  rule. 

List  of  Subjects  in  7  CFR  Part  905 

Grapefruit,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements,  Tangelos,  Tangerines. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  905  is  amended  as 
follows: 

PART  905 — ORANGES,  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
Part  905  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 


2.  New  §§905.161,  905.162,  and 
905.163  are  added  to  read  as  follows: 

§  905. 161  Repacki  ng  sh  ipper. 

(a)  A  repacking  shipper  is  a  person 
who  repacks  and  ships  citrus  fruit 
grown  in  the  production  area  in  Florida 
which  has  been  previously  inspected 
and  certified  as  meeting  the 
requirements  specified  under  §  905.52 
of  the  order,  and  who  has  obtained  a 
currently  valid  repacking  certificate  of 
privilege  issued  to  him  or  her  by  the 
committee  as  specified  in  §  905.162. 

(b)  Each  repacking  shipper,  to  qualify 
for  a  repacking  certificate  of  privilege, 
must  notify  the  committee  10  days  prior 
to  his  or  her  first  shipment  of  repacked 
citrus  fruit  during  a  particular  fiscal 
period  of  his  or  her  intent  to  ship  such 
citrus  fhiit,  submit  an  Application  for  a 
Repacking  Certificate  of  Privilege  form 
supplied  by  the  committee,  and  agree  to 
other  requirements  as  set  forth  in 

§§  905.162  and  905.163  inclusive,  with 
respect  to  such  shipments.  The 
repacking  shipper  shall  certify  that  he  or 
she  will  only  handle  previously 
inspected  and  certified  citrus  fruit.  ; 

(c)  Any  repacking  shipper  who 
handles  citrus  fruit  shipped  under  a 
repacking  certificate  of  privilege  must, 
other  order  provisions  not  withstanding, 
meet  the  following  requirements: 

(1)  All  such  citrus  fruit  must  be 
positive  lot  identified  by  the  Federal  or 
Federal/State  Inspection  Service  and 
certified  as  meeting  the  applicable 
requirements  for  citrus  fruit  shipped  to 
the  domestic  market  (fruit  shipped  from 
the  production  area  to  any  point  outside 
thereof  in  the  48  contiguous  States  and 
the  District  of  Columbia  of  the  United 
States),  prior  to  being  repacked  and 
shipped  by  the  repacking  shipper.  Each 
such  citrus  fruit  shipment  shall  be 
accompanied  by  a  Federal-State 
manifest  that  certifies  the  grade  and 
amount  of  each  load  of  citrus  fruit 
received,  which  shall  be  retained  by  the 
repacking  shipper. 

(2)  Be  reported  as  required  in 
§905.163. 

(3)  The  repacking  facility  used  to 
repack  previously  inspected  and 
certified  citrus  fruit  by  the  repacking 
shipper  shall  not  have  operable 
equipment  to  wash,  brush,  wax.  or  dry 
citrus  fruit. 

(4)  All  citrus  fruit  handled  by  a 
repacking  shipper  shall  be  packed  in 
approved  Florida  Department  of  Citrus 
fruit  containers. 

(5)  Each  container  shipped  with  such 
citrus  fruit  shall  be  marked  with  the 
repacking  shipper’s  repacking  certificate 
of  privilege  number. 

i 
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§  905.1 62  Repacking  certificate  of 
privilege. 

(a)  Application.  Application  for  a 
repacking  certificate  of  privilege  by  a 
repacking  shipper  shall  be  made  on  an 
Application  for  a  Repacking  Certificate 
of  Privilege  form  supplied  by  the 
committee.  Each  such  application  shall 
contain,  but  need  not  be  limited  to,  the 
name,  address  and  Florida  citrus  fruit 
dealer  license  number  of  the  applicant; 
approximate  number  of  boxes  to  be 
handled  during  the  season;  the  various 
types  of  containers  to  be  used  to  ship 
the  repacked  citrus  fruit;  a  certification 
to  the  Secretary  of  Agriculture  and  to 
the  committee  as  to  the  truthfulness  of 
the  information  shown  thereon;  and  any 
other  appropriate  information  or 
documents  deemed  necessary  by  the 
committee  or  duly  authorized  agents  for 
the  purposes  stated  in  §  905.161. 

(b)  Approval.  The  committee  or  its 
duly  authorized  agents  shall  give 
prompt  consideration  to  each 
application  for  a  repacking  certificate  of 
privilege.  Approval  of  an  application 
based  upon  a  determination  as  to 
whether  the  information  contained 
therein  and  other  information  available 
to  the  committee  supports  approval, 
shall  be  evidenced  by  the  issuance  of  a 
repacking  certificate  of  privilege  to  the 
applicant.  Each  such  certificate  shall 
expire  at  the  end  of  the  fiscal  period. 

(c)  Suspension  or  denial  of  certificate 
of  privilege.  The  committee  may 
investigate  the  handling  of  repacked 
fresh  citrus  fruit  shipments  under 
certificates  of  privilege  to  determine 
whether  repacking  shippers  are 
complying  with  the  requirements  and 
regulations  applicable  to  such 
certificates.  Whenever  the  committee 
finds  that  a  repacking  shipper  is  failing 
to  comply  with  the  requirements  and 
regulations  applicable  to  such 
certificates,  the  certificate  of  privilege 
issued  to  such  repacking  shipper  may  be 
suspended  or,  in  the  case  of  an 
application  for  the  issuance  of  an  initial 
certificate  of  privilege,  may  be  denied. 
Such  suspension  of  a  certificate  shall  be 
for  a  reasonable  period  of  time  as 
determined  by  the  committee,  but  in  no 
event  shall  it  extend  beyond  the  end  of 
the  then  current  fiscal  period.  In  the 
case  of  the  denial  of  an  application  for 
the  issuance  of  an  initial  certificate, 
such  certificate  shall  be  denied  until  the 
applicant  comes  into  compliance  with 
the  requirements  and  regulations 
applicable  to  such  certificates.  Prior  to 
suspending  or  denying  an  application 
for  a  certificate  of  privilege,  the 
committee  shall  give  the  shipper  or 
applicant  an  opportunity,  either  orally 
or  in  writing,  to  present  opposing  facts 
and  reasons.  The  shipper  or  applicant 


shall  be  informed  of  the  committee’s 
determination  in  writing  and  in  a  timely 
manner. 

§905.163  Reports  of  shipments  under 
repacking  certificate  of  privilege. 

(a)  Each  repacking  shipper  who 
handles  citrus  fruit  under  a  repacking 
certificate  of  privilege  shall  supply  the 
committee  with  reports  on  each 
shipment  as  requested  by  the 
committee,  on  a  Report  of  Shipments 
Under  Certificate  of  Privilege  form 
supplied  by  the  committee,  showing  the 
name  and  address  of  the  repacking 
shipper;  name  and  address  of  the 
handler  supplying  the  inspected  and 
certified  citrus  fruit  for  such  shipment; 
number  of  packages;  size  and 
containers;  brand;  grade;  certificate 
number;  and  any  other  information 
deemed  necessary  by  the  committee. 
Each  repacking  shipper  of  citrus  fruit 
shall  maintain  on  file  a  copy  of  the 
Federal-State  manifest  that  certifies  the 
grade  and  amount  of  each  load  of  citrus 
fruit  received.  These  manifests  shall  be 
readily  available  to  the  committee  upon 
request. 

(b)  One  copy  of  the  Report  of 
Shipments  Under  Certificate  of  Privilege 
form  on  each  shipment  shall  be 
forwarded  to  the  committee  promptly, 
one  copy  of  such  form  shall  be  retained 
by  the  repacking  shipper,  and  one  copy 
of  such  form  shall  accompany  the 
shipment.  Failure  to  complete  and 
return  such  form  shall  be  cause  for 
suspension  of  the  repacking  shippers 
repacking  certificate  of  privilege. 

Dated:  September  19, 1994. 

Eric  M.  Forman, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  94-23611  Filed  9-22-94;  8:45  am) 

BILUNG  CODE  3410-02-P 


7  CFR  Part  947 
[FV94-947-1  FR] 

Irish  Potatoes  Grown  in  Oregon  and 
California;  Establishment  of  Interest 
and  Late  Payment  Charges  on  Overdue 
Assessment  Payments 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  allows  the 
Oregon-Califomia  Potato  Committee 
(committee)  to  impose  interest  and  late 
payment  charges  on  overdue 
assessments  under  the  marketing  order. 
Some  handlers  are  frequently  late 
paying  their  assessments,  which  tends 
to  cause  cash  flow  problems  for  the 
committee  and  is  inequitable  to 
-  handlers  who  pay  assessments  when 


due.  Imposing  interest  and  late  payment 
charges  on  handlers  will  encourage  such 
handlers  to  pay  their  assessment 
obligations  in  a  timely  manner  and  help 
the  committee  maintain  sufficient  funds 
to  carry  on  normal  operations. 

EFFECTIVE  DATE:  September  23, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Matthews,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  F&V,  AMS,  USDA,  Room  2523- 
S:  P.O.  Box  96456,  Washington,  DC, 
20090-6456,  telephone:  (202)  690-0464; 
or  Teresa  Hutchinson,  Northwest 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  1220  Southwest  Third  Avenue, 
room  369,  Portland,  Oregon  97204; 
telephone:  (503)  326-2724. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  No.  114  and  Marketing 
Order  No.  947  (7  CFR  part  947],  as 
amended,  regulating  the  handling  of 
potatoes  grown  in  Modoc  and  Siskiyou 
Counties  in  California,  and  all  counties 
in  Oregon,  except  Malheur  County, 
hereinafter  referred  to  as  the  "order.” 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  of 
1937,  as  amended  (7  U.S.C.  601-674], 
hereinafter  referred  to  as  the  “Act.” 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  action. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 
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Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  40  handlers 
of  Oregon-California  potatoes  who  are 
subject  to  regulation  under  the  order 
and  approximately  450  producers  in  the 
regulated  area.  Small  agricultural 
service  firms,  which  includes  handlers, 
have  been  defined  by  the  Small 
Business  Administration  [13  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000.  The  majority  of  handlers  and 
producers  of  Oregon-California  potatoes 
may  be  classified  as  small  entities. 

On  May  25, 1994,  a  mail  ballot  was 
completed  in  accordance  with  §947.26 
during  which  the  committee 
recommended,  under  the  authority  of 
§  947.41(a)  of  the  order,  that  handlers 
who  are  delinquent  in  paying  their 
assessments  be  subject  to  late  payment 
and  interest  charges.  Nine  affirmative 
ballots  were  received,  meeting  the 
minimum  number  for  a  quorum  for  the 
fourteen-member  committee. 

The  committee  depends  upon  handler 
assessments  for  operating  funds. 
Handlers  are  invoiced  by  the  committee 
on  a  monthly  basis.  However,  some 
handlers  are  continually  late  with  their 
assessment  payments  and  a  few  wait 
until  the  end  of  the  season  to  remit  to 
the  committee  what  is  owed.  When 
assessments  are  not  paid  in  a  timely 
manner,  the  handlers  paying 
assessments  on  time  are  placed  in  an 
unfair  situation  compared  to  the 
delinquent  handlers. 

As  part  of  its  collection  efforts,  the 
committee  has  requested  delinquent 
handlers  to  promptly  submit  assessment 
payments.  However,  such  requests  have 
not  substantially  decreased  the 
frequency  of  delinquent  payments.  To 
facilitate  the  collection  of  assessments 
needed  for  the  maintenance  and 
functioning  of  the  committee,  the 


committee  recommended  that  a  late 
payment  charge  of  five  (5)  percent  of  the 
unpaid  assessment  balance  be  applied 
to  any  handler  account  more  than  thirty 
days  overdue,  and  an  interest  charge  of 
one  (1)  percent  per  month  be  applied  to 
any  assessment  balance,  plus  the  late 
payment  charge,  remaining  unpaid  after 
sixty  days.  The  interest  charge  added  to 
the  bill  after  60  days  wull  be 
compounded  monthly  until  the 
delinquent  handler’s  assessment  plus 
late  payment  charge  and  unpaid  interest 
charges  have  been  paid  in  full.  The 
committee  believes  these  charges  are 
high  enough  to  encourage  timely 
payment  of  assessments,  and  are  within 
the  interest  range  customarily  charged 
by  banks  on  commercial  accounts. 

This  rule  is  intended  to  encourage 
handlers  to  pay  their  assessments  when 
due,  thereby  eliminating  potential 
inequities.  The  committee  believes  that 
the  recommended  action  is  the  only 
alternative  available  to  ensure  timely 
payments.  The  rule  is  expected  to 
reduce  the  need  for  Department 
involvement  with  compliance  efforts 
and  thereby  reduce  the  costs  for  the 
government  to  administer  the  marketing 
order  program. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1988  [44  U.S.C. 
chapter  35],  the  information  collection 
requirements  that  are  contained  in  this 
proposal  have  been  previously  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
44  U.S.C.  Chapter  35  and  have  been 
assigned  OMB  number  0581-0112. 

A  proposed  rule  on  this  matter  was 
published  in  the  August  3, 1994, 

Federal  Register  [59  FR  39479]. 
Interested  persons  were  invited  to  file 
written  comments  with  respect  to  the 
proposal  until  August  18, 1994.  No 
comments  were  received. 

After  consideration  of  all  relative 
material  presented,  including  the 
recommendation  submitted  by  the 
committee  and  other  information,  it  is 
hereby  found  that  this  regulation,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C  553,  it  is  further 
found  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  because:  (1) 
Assessments  are  based  on  the  quantity 
of  potatoes  handled  by  each  handler 


during  the  shipping  season;  (2)  the 
shipping  season  for  potatoes  has  already 
begun  and  the  committee  would  like  to 
impose  charges  if  warranted;  (3)  the 
imposition  of  such  charges  was 
discussed  at  a  public  meeting,  and  all 
interested  persons  had  an  opportunity 
to  voice  concerns;  and  (4)  there  are  no 
regulatory  burdens  imposed  by  this  rule 
which  require  special  preparations  of 
handlers,  and  (5)  the  proposed  rule 
provided  a  15-day  comment  period  and 
no  comments  were  received. 

List  of  Subjects  in  7  CFR  Part  947 

Marketing  agreements,  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  947  is  hereby 
amended  as  follows: 

PART  947— IRISH  POTATOES  GROWN 
IN  MODOC  AND  SIKIYOU  COUNTIES, 
CALIFORNIA,  AND  ALL  COUNTIES  IN 
OREGON,  EXCEPT  MALHEUR 
COUNTY 

1.  The  authority  citation  for  7  CFR 
part  947  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §  947.141  is  added  to  read 
as  follows: 

§  947.1 41  Late  payment  and  interest 
charges. 

The  committee  shall  impose  a  late 
payment  charge  on  any  handler  who 
fails  to  pay  his  or  her  assessment  within 
thirty  (30)  days  of  the  billing  date 
shown  on  the  handler’s  assessment 
statement  received  from  the  committee. 
The  late  payment  charge  shall,  after  30 
days,  be  five  percent  of  the  unpaid 
assessment  balance.  In  the  event  the 
handler  fails  to  pay  the  delinquent 
assessment  amount,  plus  the  late 
payment  charge,  within  60  days 
following  the  billing  date,  an  additional 
one  percent  interest  charge  shall  be 
applied  monthly  thereafter  to  the 
unpaid  balance,  including  any 
accumulated  interest.  Any  amount  paid 
by  a  handler  as  an  assessment, 
including  any  charges  imposed 
pursuant  to  this  paragraph,  shall  be 
credited  when  the  payment  is  received 
in  the  committee  office. 

Dated:  September  19, 1994. 

EricM.  Forman, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  94-23608  Filed  9-22-94;  8:45  am] 

BILLING  CODE  3410-02-P 
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7  CFR  Part  948 
[Docket  No.  FV94-948-2IFR] 

Irish  Potatoes  Grown  in  Colorado; 
Expenses  and  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

- ' - 

SUMMARY:  This  interim  final  rule 
authorizes  expenditures  and  establishes 
an  assessment  rate  under  Marketing 
Order  No.  948  for  the  1994-95  fiscal 
period.  Authorization  of  this  budget 
enables  the  Colorado  Potato 
Administrative  Committee,  San  Luis 
Valley  Office  (Area  II)  (Committee)  to 
incur  expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
DATES:  Effective  September  1, 1994, 
through  August  31, 1995.  Comments 
received  by  October  24,1994,  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  Room  2523-S, 
Washington,  DC  20090-6456,  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington. 
DC  20090-6456,  telephone  number  202- 
720-9918,  or  Dennis  L.  West,  Northwest 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  Green- 
Wyatt  Federal  Building,  room  369, 1220 
Southwest  Third  Avenue,  Portland, 
Oregon  97204,  telephone  number  503- 
326-2724. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  97  and  Marketing  Order  No.  948, 
both  as  amended  (7  CFR  part  948), 
regulating  the  handling  of  Irish  potatoes 
grown  in  Colorado.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 


This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  now  in  effect,  Colorado 
potatoes  are  subject  to  assessments. 

Funds  to  administer  the  Colorado  potato 
marketing  order  are  derived  from  such 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  w’ill  be 
applicable  to  all  assessable  potatoes 
during  the  1994-95  fiscal  period  which 
began  September  1, 1994,  and  ends 
August  31, 1995.  This  interim  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  285 
producers  of  Colorado  Area  II  potatoes 
under  the  marketing  order  and 
approximately  118  handlers.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 


majority  of  Colorado  Area  II  potato 
producers  and  handlers  may  be 
classified  as  small  entities. 

The  budget  of  expenses  for  the  1994- 
95  fiscal  period  was  prepared  by  the 
Colorado  Potato  Administrative 
Committee,  San  Luis  Valley  Office  (Area 
II),  the  agency  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  for 
approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Colorado  Area  II  potatoes.  They  are 
familiar  with  the  Committee’s  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing' 
anticipated  expenses  by  expected 
shipments  of  Colorado  Area  II  potatoes. 
Because  that  rate  will  be  applied  to 
actual  shipments,  it  must  be  established 
at  a  rate  that  will  provide  sufficient 
income  to  pay  the  Committee’s 
expenses. 

In  Colorado,  both  a  State  and  a 
Federal  marketing  order  operate 
simultaneously.  The  State  order 
authorizes  promotion,  including  paid 
advertising,  which  the  Federal  order 
does  not.  Ail  expenses  in  this  category 
are  financed  under  the  State  order.  The 
jointly  operated  programs  consume 
about  equal  administrative  time  and  the 
two  orders  continue  to  split 
administrative  costs  equally. 

The  Committee  met  and  unanimously 
recommended  a  1994-95  budget  of 
$65,924,  which  is  $6,818  more  than  the 
previous  year.  Budget  items  for  1994-95 
which  have  increased  compared  to 
those  budgeted  for  1993-94  (in 
parentheses)  are:  Executive  Director's 
salary,  $25,082  ($20,888),  assistant’s 
salary,  $10,320  ($9,828),  part-time 
salary,  $3,822  ($3,640),  telephone, 
$1,750  ($1,500),  major  purchase  $2,250 
($1,250),  utilities,  $2,000  ($700),  and 
$750  for  insurance,  $2,425  for  property 
tax,  $1,000  for  maintenance,  and  $500 
for  miscellaneous,  for  which  no  funding 
was  recommended  last  year.  Items 
which  have  decreased  compared  to 
those  budgeted  for  1993-94  (in 
parentheses)  are:  Compliance  $1,500 
($2,000),  and  $3,000  for  employee 
benefits,  $1,500  for  rent,  and  $275  for 
repairs,  for  which  no  funding  was 
recommended  this  year. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.0036  per  hundredweight,  the  same  as 
last  season.  This  rate,  when  applied  to 
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anticipated  potato  shipments  of 
14,250,000  hundredweight,  will  yield 
$51,300  in  assessment  income.  This, 
along  with  $14,624  from  the 
Committee’s  authorized  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  of  $88,203  in  the  Committee’s 
authorized  reserve  at  the  beginning  of 
the  1993-94  fiscal  period  were  within 
the  maximum  permitted  by  the  order  of 
two  fiscal  periods’  expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  fiscal  period  began  on 
September  1, 1994,  and  the  marketing 
order  requires  that  the  rate  of 
assessment  for  the  fiscal  period  apply  to 
all  assessable  potatoes  handled  during 
the  fiscal  period;  (3)  handlers  are  aware 
of  this  action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting  and  is  similar  to  other 
budget  actions  issued  in  past  years;  and 
(4)  this  interim  final  rule  provides  a  30- 
day  comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finalization  oi  this  action. 

List  of  Subjects  in  7  CFR  Part  948 

Marketing  agreements,  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  948  is  amended  as 
follows: 


PART  948 — IRISH  POTATOES  GROWN 
IN  COLORADO 

1.  The  authority  citation  for  7  CFR 
Part  948  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §  948.212  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  948.212  Expenses  and  assessment  rate. 

Expenses  of  $65,924  by  the  Colorado 
Potato  Administrative  Committee.  San 
Luis  Valley  Office  (Area  II)  are 
authorized,  and  an  assessment  rate  of 
$0.0036  per  hundredweight  of 
assessable  potatoes  is  established  for  the 
fiscal  period  ending  August  31, 1995. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  September  19, 1994. 

Eric  M.  Forman, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  94-23612  Filed  9-22-94;  8:45  ami 

BILLING  CODE  3410-02-W 

7  CFR  Part  1106 
[DA-94—17] 

Milk  in  the  Southwest  Plains  Marketing 
Area;  Continued  Revision  of  Pooling 
Standards 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  document  continues  the 
October  1, 1992,  reduction  of  the 
shipping  requirement  for  a  cooperative 
association  that  operates  a  balancing 
plant  under  the  Southwest  Plains 
Federal  milk  order  (Order  106)  through 
September  30, 1995.  This  action,  which 
was  requested  by  Associated  Milk 
Producers,  Inc.  (AMPI),  is  necessary  to*- 
prevent  the  uneconomic  and  inefficient 
movement  of  producer  milk  regularly 
associated  with  the  market. 

DATES:  Effective  September  23, 1994,  the 
effective  date  of  the  amendment  to 
§  1106.7(c)  introductory  text  which 
appeared  at  57  FR  48939,  October  29, 
1992,  is  extended  through  September 
30,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nicholas  MemoU,  Marketing  Specialist, 
USDA/ AMS/Dairy  Division,  Order 
Formulation  Branch,  Room  2971,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding:  Notice  of 
Proposed  Temporary  Revision:  Issued 
July  11, 1994;  published  July  15, 1994 
(59  FR  36095). 


The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  continues  to  lessen  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  tends  to  ensure  that 
dairy  farmers  will  continue  to  have  their 
milk  priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

The  Department  is  issuing  this  final 
rule  in  conformance  with  Executive 
Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary’s  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Continuation  of  this  revision  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
and  the  provisions  of  §  1106.7(c)  and  (d) 
of  the  Southwest  Plains  order. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (59 
FR  36095)  concerning  a  proposed 
relaxation  of  the  shipping  requirement 
for  a  cooperative  association  that 
operates  a  balancing  plant.  'J'he 
continuation  of  the  revision  was 
proposed  to  be  effective  for  the  months 
of  October  1, 1994,  through  September 
30, 1995.  The  public  was  afforded  the 
opportunity  to  comment  on  the 


Federal  Register  /  Vol.  59,  No.  184  /  Friday,  September  23,  1994  /  Rules  and  Regulations  48787 


proposed  notice  by  submitting  written 
data,  views  and  arguments  by  August 
15, 1994.  One  comment  supporting  the 
proposed  continuation  of  revision  was 
received. 

Statement  of  Consideration 

This  rule  continues  to  reduce,  from  45 
to  35  percent,  the  shipping  requirement 
for  a  cooperative  association  that 
operates  a  balancing  plant  through 
September  1995.  In  order  for  a 
cooperative  association’s  plant  that  is 
located  in  the  marketing  area  or  in  a 
county  adjacent  to  the  marketing  area  to 
be  a  pool  plant,  the  Southwest  Plains 
order  requires  that  the  cooperative 
deliver  to  pool  distributing  plants  a 
minimum  of  45  percent  of  the  total 
quantity  of  the  “producer  milk” 
marketed  under  the  Southwest  Plains 
order  by  the  cooperative,  either  during 
the  month  or  during  the  12-month 
period  ending  with  the  immediately 
preceding  month.  The  order  also 
authorizes  the  Director  of  the  Dairy 
Division  to  increase  or  decrease  this 
requirement  by  up  to  10  percentage 
points  if  such  a  revision  is  necessary  to 
obtain  needed  shipments  or  prevent 
uneconomic  shipments  of  milk. 

According  to  AMPI,  Mid- America 
Dairymen  (Mid-Am)  and  AMPI  have 
formed  an  agency  for  the  purpose  of 
pooling  member-producers’  milk.  These 
two  cooperatives  represented  about  73 
percent  of  the  producers  and  77  percent 
of  the  milk  pooled  on  Order  106  in  May 
1994.  AMPI  contends  that  without  the 
continuation  of  the  reduced  shipping 
requirements,  milk  normally  pooled 
under  the  Southwest  Plains  order  would 
become  ineligible  for  pooling  unless  the 
cooperative  made  uneconomic, 
inefficient,  and  unnecessary  shipments 
of  milk  to  fluid  handlers. 

Mid- America  Dairymen,  Inc.  (Mid- 
Am),  filed  a  comment  in  support  of  the 
proposed  continuation  of  revision.  Mid- 
Am  and  AMPI  indicate  that  the  agency 
has  shipped  approximately  40  percent 
of  its  total  receipts  to  pool  distributing 
plants  during  the  past  12  months  and 
anticipates  a  similar  demand  for  milk 
during  the  next  12  months.  Mid-Am 
asserts  that  increased  producer  receipts 
and  reduced  sales  to  distributing  plants 
warrant  a  continuation  of  the  reduced 
shipping  percentage  for  a  cooperative 
association  that  operates  a  balancing 
plant.  It  states  the  reduction  of  sales  to 
distributing  plants  is  largely  due  to 
distributing  plants  procuring  additional 
supplies  from  non-member  producers. 

Tne  marketing  conditions  that 
currently  exist  in  the  Southwest  Plains 
Order  are  expected  to  continue  through 
the  next  year.  It  is  anticipated  that 
during  many  months  over  the  next  year 


member  milk  deliveries  will  be 
significantly  below  the  45  percent 
shipping  requirement,  and, 
subsequently,  the  12-month  shipping 
percentage  average  will  fall  below  45 
percent.  Thus,  continuation  of  the 
revision  will  allow  producer  milk 
historically  associated  with  Order  106  to 
continue  to  be  pooled  under  the  order. 

After  consideration  of  all  relevant 
material,  including  the  proposal  set 
forth  in  the  aforesaid  notice,  and  other 
available  information,  it  is  hereby  found 
and  determined  that  the  shipping 
requirement  set  forth  in  §  1106.7(c) 
should  be  maintained  at  35  percent 
through  September  30, 1995. 

It  is  hereby  found  and  determined 
that  30  days’  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary,  and 
contrary  to  the  public  interest  in  that: 

(a)  This  continued  revision  is 
necessary  to  reflect  current  marketing 
conditions  and  to  maintain  orderly 
marketing  conditions  in  the  marketing 
area  through  September  30, 1995; 

(b)  This  revision  does  not  require  of 
persons  affected,  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  the  proposed  temporary 
revision  was  given  interested  parties 
and  they  were  afforded  opportunity  to 
file  written  data,  views,  or  arguments 
concerning  this  continued  revision.  One 
comment  supporting  the  continued 
revision  was  received. 

Therefore,  good  cause  exists  for 
continuing  this  revision  effective  less 
than  30  days  from  the  date  of 
publication  in  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1106 

Milk  marketing  orders. 

For  reasons  set  forth  in  the  preamble, 
the  following  provision  in  Title  7,  Part 
1106,  continues  to  read  as  follows: 

PART  1106— MILK  IN  THE 
SOUTHWEST  PLAINS  MARKETING 
AREA 

1.  Authority:  Secs.  1-19, 48  Stat  31,  as 
amended;  7  U.S.C.  601-674. 

§1106.7  Pool  Plant 

2.  In  §  1106.7(c)  introductory  text,  the 
provision  “35  percent”  (57  FR  48939, 
Oct.  29, 1992)  continues  to  read  as  such 
through  September  30, 1995. 

Dated:  September  19, 1994. 

Richard  M.  McKee, 

Director,  Dairy  Division. 

[FR  Doc.  94-23609  Filed  9-22-94;  8.45  am] 

BILUNG  CODE  3410-02-P 


Commodity  Credit  Corporation 

7  CFR  Part  1468 

RIN  0560-AD19 

Support  Prices  for  Shorn  Wool,  Wool 
on  Unshorn  Lambs,  and  Mohair  for  the 
1994  Marketing  Year 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  National  Wool  Act  of 
1954,  as  amended  (Wool  Act),  requires 
the  Secretary  of  Agriculture  (Secretary), 
through  the  Commodity  Credit 
Corporation  (CCC),  to  make  loans  and 
payments  available  to  producers  of  wool 
and  mohair  through  December  31, 1995. 
The  Wool  Act  further  provides  that,  in 
the  case  of  the  1994  and  1995  marketing 
years,  the  payments  shall  be  75  percent 
and  50  percent,  respectively,  of  the 
amount  otherwise  determined  in 
accordance  with  section  704(a)  of  the 
Wool  Act.  On  May  2, 1994,  the 
Commodity  Credit  Corporation  (CCC) 
issued  a  proposed  rule  (59  FR  22546) 
with  respect  to  the  support  prices  for 
shorn  wool,  wool  on  unshorn  lambs, 
and  mohair  for  the  1994  marketing  year. 
The  support  level  for  wool  on  unshorn 
lambs  has  been  determined  by 
multiplying  80  percent  of  the  difference 
between  the  1994  support  price  for 
shorn  wool  and  the  1994  national 
average  market  price  for  shorn  wool  by 
5  (the  quantity  of  wool  on  an  average 
100-pound  unshorn  lamb).  The  mohair 
support  level  has  been  determined  to  be 
$4,739,  which  is  equal  to  85  percent  of 
the  comparable  percentage  of  parity  at 
which  shorn  wool  is  supported  for  the 
1994  marketing  year.  Payments  to 
producers  for  the  1994  and  1995 
marketing  years  shall  be  75  and  50 
percent,  respectively,  of  the  amount 
otherwise  determined  in  accordance 
with  section  704(a).  These  actions  are 
required  by  sections  703  and  704  of  the 
National  Wool  Act  of  1954,  as  amended 
(Wool  Act). 

EFFECTIVE  DATE:  September  23, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janise  A.  Zygmont,  Fibers  and  Rice 
Analysis  Division,  Agricultural 
Stabilization  and  Conservation  Service, 
United  States  Department  of  Agriculture 
(USDA),  room  3756-S,  PO  Box  2415, 
Washington,  DC  20013-  2415  or  call 
202-720-6734. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  and  was  reviewed  by  OMB 
under  Executive  Order  12866. 
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Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  the 
CCC  is  not  required  by  5  U.S.C.  553  or 
any  other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  these 
determinations. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Federal  Assistance  Program 
The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are:  National 
Wool  Act  Payments — 10.059. 

Executive  Order  12778 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  final  rule  do  not 
preempt  State  laws,  are  not  retroactive, 
and  do  not  involve  administrative 
appeals. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  notice 
related  to  7  CFR  part  3015,  subpart  V. 
published  at  48  FR  29115  (June  24. 
1983). 

Paperwork  Reduction  Act 

The  amendments  Lu  7  CFR  part  1468 
set  forth  in  this  final  rule  will  not  result 
in  any  change  in  the  public  reporting 
burden.  Therefore,  the  information 
collection  requirements  of  the 
Paperwork  Reduction  Act  are  not 
applicable  to  this  amendment. 

Final  Regulatory  Impact  Analysis 

The  Final  Regulatory  Impact  Analysis 
describing  the  options  considered  in 
developing  this  final  rule  and  the 
impact  of  the  implementation  of  each 
option  is  available  on  request  from  the 
above-named  individual. 

Comments 

A  total  of  forty-four  comments  were 
received  during  the  30-day  public 
comment  period  that  ended  June  1. 
1994.  Respondents  included  27 
producers,  5  warehouses,  4  producer 
organizations,  2  State  legislators.  2 


banks,  2  ASCS  offices  (1  State  and  1 
county),  and  2  others. 

Mohair  Thirty-one  respondents 
specifically  addressed  the  mohair 
support  level.  Eleven  recommended  that 
mohair  be  supported  at  the  maximum 
allowed  by  law — 115  percent  of  the 
wool  parity  percentage  or  $6,411  per 
pound  Nineteen  recommended  that 
mohair  be  supported  at  the  100-percent 
level  or  $5,575  per  pound,  and  one 
respondent  recommended  either  the  100 
or  115  percent  level.  The  reasons  cited 
for  these  recommendations  were  that 
such  levels  would. 

(a)  Help  offset  the  reduction  in  the 
support  level  due  to  the  legislative 
requirement  that  1994  payments  be 
reduced  by  25  percent: 

(b)  Lessen  the  negative  impact  of  the 
Wool  Act  phase-out  on  those  rural 
economies  which  are  based  on  sheep/ 
goats  with  few  available  employment  or 
land  use  alternatives; 

(c)  Be  appropriate  due  to  low  mohair 
prices,  drought  requiring  increased  use 
of  supplemental  feed,  the  high  cost  of 
supplies,  leases,  feed,  and  overhead, 
and  predator  problems;  and 

(d)  Give  producers  a  fair  return. 

Wool  on  Unshorn  Lambs.  One 

respondent  commented  that  the  pulled 
wool  (unshorn  lamb)  support  rate 
should  remain  at  the  current  level. 
Another  indicated  that  unshorn  lamb 
payments  should  be  eliminated.  One 
respondent  commented  on  a  technical 
point  relating  to  the  unshorn  lamb 
payment  rate. 

Other.  Additional  comments  were 
submitted  on  issues  for  which  public 
input  was  not  solicited.  Ten 
respondents  commented  generally  on 
the  Wool  Act  phase-out,  either  opposing 
it  or  requesting  that  the  decision  to 
eliminate  the  programs  be  reviewed  and 
reconsidered.  One  respondent 
commented  that  the  shorn  wool  support 
rate  was  too  high. 

After  considering  these  comments,  the 
following  determinations  have  been 
made  with  respect  to  the  support  prices 
for  wool  on  unshorn  lambs  and  mohair 
for  the  1994  marketing  year.  Shorn 
wool,  wool  on  unshorn  lamb  and 
mohair  payments  for  the  1994  marketing 
year  shall  be  75  percent  of  the  amount 
otherwise  determined  in  accordance 
with  section  704(a)  of  the  Wool  Act. 

Support  Price — Wool  on  Unshorn 
Lambs.  In  accordance  with  section  703 
of  the  Wool  Act,  the  support  price  for 
wool  on  unshorn  lambs  shall  be 
determined  by  multiplying  80  percent  of 
the  difference  between  the  1994  support 
price  for  shorn  wool  and  the  1994 
national  average  market  price  for  shorn 
wool  by  5  pounds  (the  quantity  of  wool 
on  an  average  100-pound  unshorn 


lamb).  Experience  has  shown  that  this 
formula  provides  a  payment  rate 
comparable  to  the  shorn  wool  support 
price  and  that  it  helps  maintain  normal 
marketing  practices 
Support  Price — Mohair  In  accordance 
with  section  703  of  the  Wool  Act,  the 
support  price  for  mohair  for  the  1994 
marketing  year  shall  be  $4  739,  which  is 
equal  to  85  percent  of  the  comparable 
percentage  of  parity  at  which  shorn 
wool  is  supported  for  the  1994 
marketing  year.  This  level  of  support  is 
consistent  with  the  intent  of  recent 
legislation  to  phase  out  support  for  wool 
and  mohair. 

Statutory  Basis 

This  final  rule  amends  7  CFR  part 
1468  to  set  forth  determinations  with 
respect  to  the  support  prices  for  shorn 
wool,  wool  on  unshorn  lambs,  and 
mohair  for  the  1994  marketing  year.  A 
general  description  of  the  statutory  basis 
for  such  determinations  in  this  final  rule 
was  set  forth  at  59  FR  22546  (Mav  2, 
1994). 

The  support  programs  conducted 
pursuant  to  the  Wool  Act  are  subject  to 
the  provisions  of  the  Balanced  Budget 
and  Deficit  Reduction  Act  of  1985,  as 
amended.  As  a  result,  the  support  levels 
announced  in  this  rule  may  be 
recalculated  to  comply  with  this  Act. 

List  of  Subjects  in  7  CFR  Part  1468 

Assistance  grant  programs — 
agriculture.  Livestock,  Mohair. 

Reporting  and  recordkeeping 
requirements,  Wool. 

Accordingly,  7  CFR  part  1468  is 
amended  as  follows: 

PART  1468— WOOL  AND  MOHAIR 

1.  The  authority  citation  for  7  CFR 
part  1468  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1781-1787;  15  U.S.C. 
714b  and  714c. 

2.  Section  1468.4  is  amended  by: 

A.  Revising  paragraph  (b)(2)(iii),  and 

B.  Adding  paragraphs  (b)(l)(ii)(D), 
(b)(2)(iv),  and  (b)(3)(iv)  to  read  as 
follows: 

§  1468.4  Eligibility  tor  payments. 
***** 

(b)(1)*  *  * 

(ii) .  *  * 

(D)  1994 — $2.09  per  pound. 

(b)(2)*  *  * 

(iii)  1993 — $6.12  per  hundredweight. 

(iv)  1994 — an  amount  equal  to  80 
percent  of  the  difference  between  the 
national  average  price  received  by 
producers  for  shorn  wool  for  the  1994 
marketing  year  and  the  1994  shorn  wool 
support  price,  multiplied  by  5. 

(b)(3)  *  *  * 

(iv)  1994 — $4,739  per  pound. 


Federal  Register  /  Vol.  59,  No.  184  /  Friday,  September  23,  1994  /  Rules  and  Regulations  48789 


3.  Section  1468.8  is  amended  by 
revising  paragraphs  (a)(1)  and  (b)  to  read 
as  follows: 

§  1468.8  Computation  of  payment 

(a) (1)  The  amount  of  the  shorn  wool 
or  shorn  mohair  support  payment  shall 
be  computed  by  applying  the  rate  of 
payment  to  the  net  sales  proceeds  for 
the  wool  or  mohair  marketed  during  the 
specified  marketing  year,  less  the 
assessment  due  as  specified  in 

§  1468.15.  In  the  case  of  the  1994  and 
1995  marketing  years,  the  payments 
shall  be  75  percent  and  50  percent, 
respectively,  of  the  amount  otherwise 
determined  in  accordance  with  this 
part.  For  shorn  wool  payments,  if  there 
is  a  purchase  by  the  producer  of 
unshorn  lambs,  the  resultant  amount 
shall  be  reduced  by  an  amount  resulting 
from  multiplying  die  liveweight  of  such 
lambs  reported  in  the  application  for 
payment  by  the  calculated  wool  on 
shorn  lambs  support  for  such  marketing 
year.  If  the  amount  of  the  reduction 
exceeds  the  payment  computed  on  the 
shorn  wool  marketed,  the  liveweight  of 
lambs  which  corresponds  to  the  excess 
amount  shall  be  carried  forward  and 
used  to  reduce  payments  on  unshorn 
lambs  marketed  or  slaughtered  or  shorn 
wool  marketed  in  the  current  or 
subsequent  years. 

***** 

(b)  The  amount  of  the  wool  support 
payment  due  to  a  producer  for  wool  on 
unshorn  lambs  shall  be  computed  by 
applying  the  rate  of  payment  to  the 
liveweight  of  the  lambs  sold  or  moved 
to  slaughter  during  the  specified 
marketing  year,  reduced,  on  account  of 
the  purchase  or  importation  by  the 
producer  of  unshorn  lambs,  by  the 
liveweight  of  such  lambs  reported  in  the 
application  for  payments,  less  the 
assessment  due  as  specified  in 

§  1468.15.  In  the  case  of  the  1994  and 
1995  marketing  years,  the  payments 
shall  be  75  percent  and  50  percent, 
respectively,  of  the  amount  otherwise 
determined  in  accordance  with  this 
part.  If  the  amount  of  the  reduction 
exceeds  the  liveweight  of  the  unshorn 
lambs  sold  or  moved  to  slaughter  during 
said  marketing  year,  such  excess 
liveweight  shall  be  carried  forward  and 
used  to  reduce  payments  on  the  wool  on 
unshorn  lambs  marketed  or  slaughtered 
or  shorn  wool  marketed  in  the  current 
or  subsequent  years. 
***** 


Signed  at  Washington,  DC,  on  September 
19, 1994. 

Bruce  R.  Weber, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

(FR  Doc.  94-23610  Filed  9-22-94;  8:45  am) 

BILLING  CODE  3410-05-P 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  229 

[Regulation  CC;  Docket  No.  R-0847] 

Availability  of  Funds  and  Collection  of 
Checks 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  The  Board  is  publishing 
technical  amendments  to  Appendices  A 
and  B-2  of  Regulation  CC.  The 
amendments  will  conform  Appendix  A 
to  a  realignment  in  Federal  Reserve 
check  processing  regions  by  adding  the 
routing  numbers  formerly  assigned  to 
the  Buffalo  check  processing  region  to 
the  Utica  check  processing  region.  The 
amendments  will  also  make  other  minor 
corrections  to  headings  in  Appendices 
A  and  B-2. 

EFFECTIVE  DATE:  October  11, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Oliver  Ireland,  Associate  General 
Counsel  (202/452-3625),  or  Stephanie 
Martin,  Senior  Attorney  (202/452- 
3198),  Legal  Division.  For  the  hearing 
impaired  only:  Telecommunications 
Device  for  the  Deaf,  Dorothea  Thompson 
(202/452-3544). 

SUPPLEMENTARY  INFORMATION:  The 

Board’s  Regulation  CC  (12  CFR  part  229) 
implements  the  Expedited  Funds 
Availability  Act  (12  U.S.C.  4001  et  seq.) 
and  requires  banks 1  to  make  funds 
deposited  into  transaction  accounts 
available  for  withdrawal  within 
specified  time  frames.  The  Act  and 
regulation  allow  banks  to  place  longer 
holds  on  nonlocal  checks  than  on  local 
checks.  A  nonlocal  check  is  one  for 
which  the  paying  bank2  is  located  in  a 
different  check  processing  region  than 
the  depositary  bank.  Regulation  CC 
defines  “check  processing  region”  as 
“the  geographical  area  served  by  an 
office  of  a  Federal  Reserve  Bank  for 
purposes  of  its  check-processing 

1  The  term  bank  refers  to  any  depository 
institution,  including  commercial  banks,  savings 
institutions,  and  credit  unions. 

2  The  paying  bank  is  the  bank  by,  at,  or  through 
which  a  check  is  payable.  The  depositary  bank  is 
the  first  bank  to  which  a  check  is  transferred. 


activities.”3  Appendix  A  to  Regulation 
CC  lists  the  Federal  Reserve  check 
processing  offices  and  the  4-digit 
routing  number  prefixes  that  tire  local  to 
each  office. 

Effective  October  11, 1994,  the 
Federal  Reserve  Bank  of  New  York  will 
discontinue  check  processing  at  its 
Buffalo  office  and  incorporate  the 
Buffalo  check  processing  region  into  the 
Utica  check  processing  region.  This 
consolidation  is  part  of  a  larger  effort  by 
the  Federal  Reserve  Bank  of  New  York 
to  achieve  greater  efficiency  and  cost 
savings  in  its  check  operations  by 
consolidating  systems,  equipment,  and 
operations.  (In  1992  the  Federal  Reserve 
Bank  of  New  York  transferred  its  head 
office  check  processing  operations  to  its 
Jericho  office.  The  Board  made 
corresponding  changes  to  Appendix  A 
of  Regulation  CC  at  that  time.  58  FR  2, 
January  4, 1993.)  Accordingly,  the  Board 
has  amended  the  routing  number  list  in 
Appendix  A  to  reflect  the  Buffalo-Utica 
consolidation.  The  Board  has  also 
corrected  mislabeled  headings  in 
Appendices  A  and  B-2. 

Although  the  substance  of  Regulation 
CC  will  be  unaffected  by  the 
amendment  to  Appendix  A,  the 
consolidation  of  check  processing 
regions  may  require  some  banks  to 
adjust  their  internal  procedures.  For 
example,  checks  deposited  in  the  former 
Buffalo  region  will  now  be  considered 
local  checks  in  the  Utica  region  (and 
vice  versa).  Banks  that  now  distinguish 
between  the  Buffalo  and  Utica  regions 
in  assigning  availability  will  need  to 
realign  their  internal  operating  systems 
to  reflect  the  consolidation.  In  addition, 
banks  in  the  former  Buffalo  region,  now 
part  of  the  Utica  region,  will  be  subject 
to  the  reduction  of  schedules  for  certain 
nonlocal  checks,  as  listed  in  Appendix 
B-2.4 

Banks  also  need  to  reflect  any 
availability  policy  changes  in  their 
disclosures,  as  the  availability  for 
certain  checks  may  be  improved. 

Section  229.18(e)  of  Regulation  CC 
provides  that,  in  the  case  of  an 
availability  policy  change  that  expedites 
the  availability  of  funds,  a  bank  shall 
send  a  notice  of  the  change  to  holders 
of  consumer  accounts  not  later  than  30 
days  after  implementation. 

The  amendments  adopted  by  the 
Board  are  technical  amendments  that 
reflect  the  realignment  of  Federal 

3 12  CFR  229.2(m).  The  Act’s  definition  is 
substantially  similar  (12  U.S.C.  4001(9)). 

4  Specifically,  Appendix  B-2  provides  that 
nonlocal  checks  deposited  in  the  Utica  region 
bearing  the  4-digit  routing  number  prefixes  “0210" 
and  "0280”  must  be  made  available  for  withdrawal 
by  the  third  business  day  following  the  banking  day 
on  which  the  checks  were  deposited. 
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Reserve  check  processing  regions  and 
are  required  by  the  statutory  and 
regulatory  definitions  of  “check 
processing  region.” 

Accordingly,  5  U.S.C.  553(b), 
requiring  public  comment,  and  5  U.S.C. 
553(d),  requiring  a  delayed  effective 
date,  do  not  apply. 

Final  Regulatory  Flexibility  Analysis 

The  amendment  will  apply  to  all 
banks,  regardless  of  size.  There  is  no 
possible  alternative  rule  for  small  banks, 
as  “check  processing  region”  is  defined 
by  the  Expedited  Funds  Availability 
Act.  which  applies  to  all  banks.  The 
amendment  will  affect  only  those  banks 
in  the  current  Buffalo  and  Utica  check 
processing  regions  that  distinguish 
between  checks  drawn  on  paying  banks 
located  in  those  two  regions  for 
purposes  of  assigning  availability.  The 
Board  expects  that  the  majority  of  small 
institutions  located  in  those  two  regions 
will  be  unaffected  by  the  amendment. 

List  of  Subjects  in  12  CFR  Part  229 

Banks,  banking.  Federal  Reserve 
System,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  12  CFR  part  229  is  amended 
as  follows: 

PART  229— [AMENDED] 

1.  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  4001  etseq. 

Appendix  A  to  Part  229  [Amended] 

2.  In  Appendix  A  to  part  229,  under 
the  heading  ‘‘SECOND  FEDERAL 
RESERVE  DISTRICT,”  the  numbers 
appearing  directly  under  the  subheading 
“ Buffalo  Branch”  are  transferred  in 
numerical  order  under  the  subheading 

“ Utica  Office”,  the  subheading  “ Buffalo 
Branch"  is  removed,  and  the 
subheading  “ Cranford  Office”  is  revised 
to  read  “ East  Rutherford  Office”. 

Appendix  B-2  to  Part  229  [Amended] 

3.  In  Appendix  B-2  to  part  229,  the 
subheading  “ Cranford ”  is  revised  to 
read  “ East  Rutherford". 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  September  19, 1994. 

William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  94-23556  Filed  9-22-94;  8:45  am) 

BILUNG  CODE  621 0-01  -P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  708a 

Mergers  or  Conversions  of  Federally- 
Insured  Credit  Unions:  NCUA  Approval 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  The  NCUA  is  adopting  a  new 
rule,  part  708a,  to  clarify  that  the  NCUA 
Board  must  approve  any  merger  or 
conversion  of  a  federally  insured  credit 
union  to  any  non  credit  union 
institution.  The  Board  also  requests 
additional  comment  on  a  number  of 
issues  related  to  the  circumstances 
under  which  these  transactions  should 
be  approved  and  related  to  protecting 
the  interests  of  credit  unions  and  their 
membership. 

DATES:  Effective  Date:  The  interim  final 
rule  is  effective  September  23, 1994. 

Comments:  Comments  must  be 
postmarked  or  posted  on  the  NCUA 
electronic  bulletin  board  by  November 
22, 1994. 

ADDRESSES:  Send  comments  to  Becky 
Baker,  Secretary  of  the  Board,  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  Virginia 
22314-3428. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  F.  Rupp,  Staff  Attorney,  Office  of 
General  Counsel,  at  the  above  address  or 
telephone:  (703)  518-6553. 
SUPPLEMENTARY  INFORMATION:  Part  708  of 
the  NCUA  Rules  and  Regulations  sets 
forth  procedures  and  requirements  for 
mergers  and  for  terminations  or 
conversions  of  insurance.  As  presently 
drafted,  part  708  addresses  situations 
where  an  insured  credit  union  drops 
NCUSIF  insurance,  either  in  connection 
with  a  merger  or  through  a  voluntary 
termination  or  conversion  of  insurance, 
but  retains  its  status  as  a  credit  union. 

It  does  not,  however,  address  situations 
where  a  credit  union  drops  NCUSIF 
insurance  in  connection  with  a  merger 
with  or  conversion  into  a  savings  bank 
or  other  non  credit  union  institution.  In 
response  to  recent  solicitations  by 
outside  attorneys  and  consultants  to 
credit  unions  encouraging  them  to 
merge  or  convert  to  a  mutual  savings 
bank  or  a  stock  institution,  NCUA 
issued  a  proposal  to  amend  part  708  in 
order  to  clarify  that  it  applies  to  all 
merger  and  termination  or  conversion 
situations  where  the  continuing 
institution  is  not  insured  by  the 
National  Credit  Union  Share  Insurance 
Fund  (NCUSIF).  59  FR  33702  (June  30, 
1994). 


Sixteen  Comments  were  received  in 
response  to  the  proposal.  Of  the  14  that 
addressed  the  requirement  that  a 
federally-insured  credit  union 
contemplating  merger  with  or 
conversion  to  a  non  credit  union 
institution  comply  with  part  708, 12 
were  in  favor  of  the  clarification.  The 
two  opposing  commenters  were  a  bank 
trade  group  and  a  state-chartered  credit 
union.  The  bank  trade  group 
characterized  the  proposed  rule  as  an 
effort  to  “increase  the  barriers  to  exiting 
the  NCUA  system.”  The  other  opposing 
commenter  offered  no  rationale  for  their 
opposition.  The  favorable  comments 
consistently  stressed  that  the  members 
need  to  be  properly  informed  and  that 
the  NCUA  needs  to  ensure  that  the 
merger  or  conversion  would  be  in  the 
members’  interests.  These  commenters 
argued  that  there  is  a  need  to  protect  the 
interests  of  credit  unions  and  their 
membership  from  the  potentially  self 
motivated  interests  of  lawyers, 
consultants  and  credit  union  insiders. 

The  issues  raised  by  conversions  of 
credit  unions  to  banks  are  new  to  the 
NCUA  and  require  further  study.  The 
Federal  Deposit  Insurance  Corporation 
(FDIC)  and  the  Office  of  Thrift 
Supervision  (OTS)  have  recently 
addressed  similar  issues.  On  May  3, 
1994,  OTS  published  an  interim  final 
rule  and  on  August  30, 1994,  a  final  rule 
strengthening  conversion  standards  and 
ensuring  integrity  in  the  conversion 
process.  59  FR  22725  and  59  FR  44615 
respectively.  The  OTS  experience  has 
shown  that  not  all  conversions  are  done 
in  the  best  interests  of  the  customers. 

Given  that  mutual  savings  associations 
currently  seeking  to  convert  generally  are 
well-capitalized,  the  OTS  has  become 
increasingly  concerned  that  the  association’s 
management  may  be  undertaking  conversions 
for  reasons  other  than  the  need  for  capital. 
Some  thrift  insiders  may  be  sacrificing  the 
interests  of  their  associations  and  mutual 
account  holders  to  acquire  significant 
amounts  of  conversion  stock  and  other 
benefits  as  cheaply  as  possible  in  the 
conversion  process. 

59  FR  at  22729. 

In  view  of  these  concerns,  the  OTS 
has  adopted  detailed  rules  concerning 
conversions  from  mutual  to  stock 
savings  associations,  designed  to  ensure 
fair  evaluation  and  distribution  of  the 
stock  of  the  resulting  institution.  12  CFR 
§  563b.  It  is  also  interesting  to  note  that 
the  OTS  has  severely  limited  other 
transactions.  For  example,  with  very 
limited  exceptions,  the  OTS  rules 
require,  in  the  case  of  a  combination  of 
a  savings  association  and  a  non  savings 
association  institution  (such  as  a  credit 
union),  that  the  resulting  institution  be 
a  savings  association.  12  CFR  546.2. 
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FDIC  also  recently  proposed 
regulations  to  tighten  control  over  the 
conversion  process.  59  FR  30316  (June 
13, 1994).  FDIC  concurred  with  the  need 
for  OTS’s  interim  final  rule  and  found 
it  “necessary  and  appropriate  to  adopt 
regulations  similar  to  OTS  Revisions.” 

59  FR  at  30318.  FDIC  was  particularly 
concerned  with  the  same  type  of  insider 
abuses  cited  by  OTS  and  found  “it  is 
necessary  to  reexamine  the  conversion 
process  to  explore  whether  existing 
economic  value  of  a  converting  mutual 
institution  can  be  better  distributed 
directly  to  those  who  should  receive  it.” 
59  FR  30318. 

The  issuance  of  stock  options  at  the 
conversion  price,  rather  than  at  the 
aftermarket  price,  which  in  recent  years  has 
been  substantially  higher  than  the  conversion 
price,  creates  the  impression  that  insider 
enrichment  may  be  die  main  reason  for  the 
conversion.  *  *  *  In  fact,  it  may  be  an 
inherent  conflict  of  interest  for  management 
to  decide  to  convert  the  bank  to  stock  form 
when,  as  part  of  the  proposed  conversion, 
management  will  reap  significant  benefits. 

59  FR  at  30320. 

NCUA  cannot  afford  to  ignore  these 
warning  signals.  It  is  significant  and  not 
a  coincidence  that  the  recent  increase  in 
conversion  solicitations  from  attorneys 
to  credit  unions  is  occurring  at  the  same 
time  the  banking  regulators  are 
clamping  down  on  institutions  they 
regulate. 

Interim  Rule 

The  NCUA  Board  is  issuing  an 
interim  final  rule  to  immediately  and 
clearly  establish  NCUA’s  jurisdiction 
over  all  conversions  by  insured  credit 
unions.  Upon  further  reflection,  rather 
than  place  this  rule  in  part  708  which 
focuses  on  converting  from  federal  to 
private  or  no  insurance,  a  new  part  708a 
has  been  added  to  NCUA’s  Rules  and 
Regulations.  This  interim  rule  sets  forth 
the  requirement  that  all  mergers  or 
conversions,  involving  one  or  more 
federally-insured  credit  union, 
including  those  where  the  resulting 
institution  is  not  a  credit  union,  must  be 
approved  by  the  NCUA  Board.  The  rule 
also  specifies  that  all  notices  are  subject 
to  NCUA  approval.  Further,  current  part 
708  has  been  redesignated  as  part  708b 
to  provide  for  a  logical  progression  from 
general  to  a  more  specific  regulation. 

Request  for  Additional  Comment 

The  more  NCUA  studies  these 
transactions,  the  more  apparent  it 
becomes  that  the  issues  involved  in 
converting  to  a  mutual  savings  bank  or 
a  stock  institution  are  more  complicated 
than  they  appear  on  their  face.  A 
number  of  issues  require  further 
consideration  and  review.  Questions  of 


insider  preferences  were  addressed  in 
the  proposed  regulations.  Insider 
benefits  are  clearly  a  major  issue  with 
respect  to  the  motivations  for  and 
objectivity  of  the  conversion  process. 
NCUA  questions  whether  directors  and 
management  officials  involved  in  the 
conversion  process  should  be  allowed  to 
receive  any  personal  financial  benefit 
from  the  transaction,  other  than  that 
available  to  ordinary  members. 

Even  assuming  adequate  safeguards 
against  insider  preferences,  however, 
more  basic  questions  exist  concerning 
the  authority  for,  and  propriety  of,  a 
decision  by  the  existing  members  of  the 
credit  union  to  convert  the  credit  union 
to  a  stock  corporation  in  order  to 
distribute  among  themselves  the  credit 
union’s  equity  and  future  earnings 
power.  Some  commenters  have 
suggested  that  this  is  inherently  unfair 
to  the  overall  field  of  membership,  that 
is,  the  present  and  future  membership  to 
be  served  by  the  credit  union.  In  effect, 
these  commenters  have  suggested  that 
the  current  members  and  officials  hold 
the  credit  union  in  trust  for  the  benefit 
of  the  overall  field  of  membership, 
including  present  and  future  members. 
They  question  whether  existing 
members  should  be  allowed  to 
transform  the  credit  union  out  of 
existence  in  order  to  personally  “cash 
in”  on  its  economic  value. 

Other  issues  also  require  further  study 
if  healthy  credit  unions  are  to  be 
allowed  to  merge  or  convert  to  non¬ 
credit  union  status.  Included  are  how  to 
properly  appraise  the  value  of  the  credit 
union  for  purposes  of  issuing  stock,  how 
to  fairly  distribute  the  credit  union’s 
value  among  members/shareholders 
(which  may  include  share  deposits 
made  in  contemplation  of  merger), 
whether  there  should  be  a  public 
comment  period  on  the  proposed 
transaction,  whether  a  majority  of 
eligible  voting  members  must  approve 
the  proposed  transaction  (and  if  so, 
should  majority  be  defined  as  a  simple 
majority  or  a  super  majority  and  if  a 
super  majority,  how  should  that  be 
defined),  and  what  post-merger  or  post¬ 
conversion  controls  are  needed  to 
protect  against  improper  insider 
preferences  after  the  transaction  is 
completed. 

Until  the  Board  has  fully  addressed 
these  issues  and  developed  new  specific 
regulatory  standards  and  procedures  for 
mergers  and  conversions  to  non-credit 
union  status,  it  may,  as  a  practical 
matter,  be  difficult  to  take  final  action 
on  such  transactions.  Boards  of  directors 
of  insured  credit  unions  are  urged  to 
carefully  consider  whether  it  is  a  wise 
expenditure  of  credit  union  funds  to 
pursue  these  transactions  prior  to  the 


establishment  of  specific  standards. 
Further,  the  NCUA  Board  reiterates  its 
previously  expressed  intent  to  hold 
boards  and  management  officials  fully 
accountable  for  any  waste  of  credit 
union  resources  that  is  motivated  by  the 
prospect  of  personal  gain,  rather  than 
the  best  interests  of  the  credit  union  and 
its  members. 

The  Board  hopes  to  issue  permanent 
rules  with  specific  standards  and 
procedures  within  60  to  90  days  after 
the  close  of  the  comment  period  on  this 
interim  final  rule.  In  developing  those 
rules,  the  Board  will  consider  the 
comments  it  received  in  response  to  its 
notice  of  proposed  rulemaking  and  any 
comments  received  in  response  to  this 
interim  rule.  In  that  connection,  nine  of 
the  ten  commenters  previously 
addressing  the  issue  of  a  uniform 
member  notice  supported  the  creation  of 
a  uniform  notice.  Also,  two  credit  union 
trade  groups  on  behalf  of  state  regulators 
and  one  state  league  expressed  concern 
that  NCUA  may  attempt  to  usurp  the 
state’s  power  to  make  the  final 
determination  where  a  state-chartered 
credit  union  is  involved.  As  expressed 
in  the  preamble  to  the  notice  of 
proposed  rulemaking,  “the  Board  values 
its  positive  working  relationship  with 
state  credit  union  supervisors  *  *  *” 
and  “will  continue  to  cooperate  with 
state  regulators  in  cases  involving 
federally  insured  state  chartered  credit 
unions.”  NCUA  remains  committed  to 
working  with  the  state  regulators  to 
study  the  issues  and  develop  any  further 
rulemaking. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  the  NCUA  to  prepare  an 
analysis  to  describe  any  significant 
economic  impact  any  regulation  may 
have  on  a  potential  number  of  small 
credit  unions  (primarily  those  under  $1 
million  in  assets).  The  final  rule  merely 
clarifies  statutory  authority. 
Accordingly,  the  NCUA  Board  has 
determined  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Paperwork  Reduction  Act 

These  amendments  do  not  change  the 
paperwork  requirements. 

Executive  Order  12612 

This  rule  applies  to  all  federally 
insured  credit  unions.  The  rule  clarifies 
existing  statutory  requirements  of 
NCUA  Board  approval  of  certain 
transactions  involving  federally  insured 
credit  unions.  The  NCUA  Board  has 
determined  thrt  this  amendment  is  not 
likely  to  have  any  direct  effect  on  states, 
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on  the  relationship  between  the  states, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

List  of  Subjects  in  12  CFR  Part  708a 

Bank  deposit  insurance.  Credit 
unions.  Reporting  and  recordkeeping 
requirements. 

By  the  National  Credit  Union 
Administration  Board  on  September  16. 

1994. 

Becky  Baker, 

Secretary  of  the  Board. 

For  the  reasons  set  forth  in  the 
Preamble,  pursuant  to  authority  granted 
in  Section  205(b)(1)  of  the  Federal 
Credit  Union  Act  (12  U.S.C.  1785(b)(1)), 
the  Board  is  adding  a  new  regulation  in 
12  CFR  part  708a. 

1.  Part  708a  is  added  to  read  as 
follows: 

PART  708a — MERGERS  OR 
CONVERSIONS  OF  FEDERALLY- 
INSURED  CREDIT  UNIONS:  NCUA 
APPROVAL 

Sec 

708a.l  NCUA  Board  approved. 

708a.2  Notice  to  Members. 

Authority:  12  U.S.C.  1766, 12  U.S.C.  1785. 

§708a.1  NCUA  Board  approval. 

Pursuant  to  Section  205(b)(1)  of  the 
Federal  Credit  Union  Act,  NCUA  Board 
approval  is  required  in  advance  of  any 
merger,  consolidation,  insurance 
conversion,  transfer  of  liabilities  or 
other  transaction  whereby  a  federally- 
insured  credit  union  transfers  all  or  any 
part  of  its  members’  accounts  to  any 
institution  that  is  not  NCUSIF-insured 
or  assumes  responsibility  for  all  or  any 
portion  of  accounts  of  an  institution  that 
is  not  NCUSIF-insured.  In  transactions 
involving  federally-insured  state 
chartered  credit  unions,  the  Board  will 
coordinate  with  the  appropriate  state 
regulatory  authority. 

§  7 08a. 2  Notice  to  members. 

All  notices  to  members  will  be 
preapproved  by  the  NCUA  Board. 
Procedures  and  forms  for  the 
transactions  where  the  remaining 
institution  continues  to  be  a  credit 
union — mergers  involving  both 
federally-insured  credit  unions  and  non 
federally-insured  credit  unions  and 
conversion  from  federal  insurance  to 
nonfederal  insurance — are  set  forth  in 
Part  708b,  Subparts  A,  B  and  C. 

Part  708  [Redesignated  as  Part  708b] 

2.  Part  708  is  redesignated  as  part 
708b. 

(FR  Doc.  94-23546  Filed  9-22-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  29 

[Docket  No.  94-ASW-2;  Special  Condition 
29-ASW-14] 

Special  Condition:  Eurocopter 
Deutschland  Model  MBB-BK  117  C-1 
Helicopter,  Electronic  Flight 
Instrument  System 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  special  condition;  request 
for  comments. 

SUMMARY:  This  special  condition  is 
issued  for  the  Eurocopter  Deutschland 
Model  MBB-BK  117  C-1  helicopter 
modified  by  Omniflight  Helicopter.  This 
helicopter  will  have  a  novel  or  unusual 
design  feature  associated  with  the 
Electronic  Flight  Instrument  System. 
The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  these  critical  function 
systems  from  the  effects  of  external  high 
intensity  radiated  fields  (HIRF).  This 
special  condition  contains  additional 
safety  standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  provided  by 
the  applicable  airworthiness  standards. 
DATES:  The  effective  date  of  this  special 
condition  is  September  23, 1994. 
Comments  must  be  received  on  or 
before  November  22, 1994. 

ADDRESSES:  Comments  may  be  mailed 
in  duplicate  to;  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel,  Attn:  Rules 
Docket  No.  94-ASW-2,  Fort  Worth, 
Texas  76193-0007,  or  delivered  in 
duplicate  to  the  Office  of  the  Assistant 
Chief  Counsel,  2601  Meacham  Blvd., 
Room  663,  Fort  Worth,  Texas  76137. 
Comments  must  be  marked  Docket  No. 
94-ASW-2.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  9  a.m.  and  3  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  McCallister,  FAA,  Rotorcraft 
Directorate,  Policy  and  Procedures 
Group,  Fort  Worth,  Texas  76193-0112; 
telephone  (817)  222-5121. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable  because  these 
procedures  would  significantly  delay 
issuance  of  the  approval  design  and 
thus  delay  delivery  of  the  affected 
helicopter.  These  notice  and  comment 
procedures  are  also  considered 


unnecessary  since  the  public  has  been 
previously  provided  with  a  substantial 
number  of  opportunities  to  comment  on 
substantially  identical  special 
conditions,  and  their  comments  have 
been  fully  considered.  Therefore,  good 
cause  exists  for  making  this  special 
condition  effective  upon  issuance. 

Comments  Invited 

Although  this  final  special  condition 
was  not  subject  to  notice  and 
opportunity  for  prior  public  comment, 
comments  are  invited  on  this  final 
special  condition.  Interested  persons  are 
invited  to  comment  on  this  final  special 
condition  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Communications  should  identify 
the  regulatory  docket  number  and  be 
submitted  in  duplicate  to  the  address 
specified  under  the  caption  ADDRESSES 
All  communications  received  on  or 
before  the  closing  date  for  comments 
will  be  considered.  This  special 
condition  may  be  changed  in  light  of 
comments  received.  All  comments 
received  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
“Comments  to  Docket  No.  94-ASW-2.” 
The  postcard  will  be  date  and  time 
stamped  and  returned  to  the 
commenter. 

Background 

On  May  6, 1994,  Omniflight 
Helicopter,  Dallas,  Texas,  applied  for  a 
Supplemental  Type  Certificate  for 
installation  of  an  Electronic  Flight 
Instrument  System  in  a  Eurocopter 
Deutschland  Model  MBB-BK  117  C-1 
helicopter.  This  is  a  7  (10  with  approved 
kit)  passenger,  twin  engine,  7,385  pound 
transport  category  helicopter. 

Type  Certification  Basis 

The  certification  basis  established  for 
the  Eurocopter  Deutschland  Model 
MBB-BK  117  C-1  helicopter  includes: 

14  CFR  21.29  and  14  CFR  part  29 
effective  February  1, 1965,  Amendments 
29-1  through  29-16;  in  addition,  the 
Airworthiness  Criteria  for  helicopter 
instrument  flight  rules  (IFR) 
certification  dated  December  15. 1978, 
and  Equivalent  Safety  Findings  for 
Federal  Aviation  Regulations  (FAR) 
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§§  29.175(b),  29.81  l(h)(i),  and 
29.1151(b). 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  this  helicopter 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of  14 
CFR  21.16  to  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  14  CFR  11.49 
and  become  part  of  the  type  certification 
basis  in  accordance  with  14  CFR 
21.101(b)(2).  Provision  is  made  for  the 
public  comment  period  in  14  CFR  11.28. 

Discussion 

The  Eurocopter  Deutschland  Model 
MBB-BK  117  C-l  helicopter,  at  the  time 
of  the  application  for  modification  by 
OmniFlight  Helicopter,  was  identified 
as  having  modifications  that  incorporate 
one  and  possibly  more  electrical, 
electronic,  or  combination  of  electrical 
and  electronic  (electrical/electronic) 
systems  that  will  perform  functions 
critical  to  the  continued  safe  flight  and 
landing  of  the  helicopters.  The 
electronic  flight  instrument  system 
performs  the  attitude  display  function. 
The  display  of  attitude,  altitude,  and 
airspeed  is  critical  to  the  continued  safe 
flight  and  landing  of  the  helicopters  for 
IFR  operations  in  instrument 
meteorological  conditions.  After  the 
design  is  finalized,  Eurocopter 
Deutschland  will  provide  die  FAA  with 
a  preliminary  hazard  analysis  that  will 
identify  any  other  critical  functions 
performed  by  the  electrical/electronic 
systems  that  are  critical  to  the  continued 
safe  flight  and  landing  of  the 
helicopters. 

Recent  advances  in  technology  have 
prompted  the  design  of  aircraft  that 
include  advanced  electrical  and 
electronic  systems  that  perform 
functions  required  for  continued  safe 
flight  and  landing.  However,  these 
advanced  systems  respond  to  the 
transient  effects  of  induced  electrical 
current  and  voltage  caused  by  the  high 
intensity  radiated  fields  (HIRF)  incident 
on  the  external  surface  of  the 
helicopters.  These  induced  transient 
currents  and  voltages  can  degrade  the 
performance  of  the  electrical/electronic 
systems  by  damaging  the  components  or 
by  upsetting  the  systems’  functions. 

Furthermore,  the  electromagnetic 
environment  has  undergone  a 
transformation  not  envisioned  by  the 
current  application  of  FAR  §  29.1309(a). 
Higher  energy  levels  radiate  from 
operational  transmitters  currently  used 
for  radar,  radio,  and  television;  and  the 


number  of  transmitters  has  increased 
significantly. 

Existing  aircraft  certification 
requirements  are  inappropriate  in  view 
of  these  technological  advances.  In 
addition,  the  FAA  has  received  reports 
of  some  significant  safety  incidents  and 
accidents  involving  military  aircraft 
equipped  with  advanced  electrical/ 
electronic  systems  when  they  were 
exposed  to  electromagnetic  radiation. 

The  combined  effects  of  technological 
advances  in  helicopter  design  and  the 
changing  environment  have  resulted  in 
an  increased  level  of  vulnerability  of  the 
electrical  and  electronic  systems 
required  for  the  continued  safe  flight 
and  landing  of  the  helicopters.  Effective 
measures  to  protect  these  helicopters 
against  the  adverse  effects  of  exposure 
to  HIRF  will  be  provided  by  the  design 
and  installation  of  these  systems.  The 
following  primary  factors  contributed  to 
the  current  conditions:  (1)  Increased  use 
of  sensitive  electronics  that  perform 
critical  functions,  (2)  reduced 
electromagnetic  shielding  afforded 
helicopter  systems  by  advanced 
technology  airframe  materials,  (3) 
adverse  service  experience  of  military 
aircraft  using  these  technologies,  and  (4) 
an  increase  in  the  number  and  power  of 
radio  frequency  emitters  and  the 
expected  increase  in  the  future. 

The  FAA  recognizes  the  need  for 
aircraft  certification  standards  to  keep 
pace  with  technological  developments 
and  a  changing  environment  ayd  in 
1986  initiated  a  high  priority  program 
to:  (1)  Determine  and  define 
electromagnetic  energy  levels;  (2) 
develop  guidance  material  for  design, 
test,  and  analysis;  and  (3)  prescribe  and 
promulgate  regulatory  standards. 

The  FAA  participated  with  industry 
and  airworthiness  authorities  of  other 
countries  to  develop  internationally 
recognized  standards  for  certification. 

The  FAA  and  airworthiness 
authorities  of  other  countries  have 
identified  a  level  of  HIRF  environment 
that  a  helicopter  could  be  exposed  to 
during  IFR  operations.  While  the  HIRF 
requirements  are  being  finalized,  the 
FAA  is  adopting  a  special  condition  for 
the  certification  of  aircraft  that  employ 
electrical/electronic  systems  that 
perform  critical  functions.  The  accepted 
maximum  energy  levels  that  civilian 
helicopter  system  installations  must 
withstand  for  safe  operation  are  based 
on  surveys  and  analysis  of  existing  radio 
frequency  emitters.  This  special 
condition  will  require  the  helicopters’ 
electrical/electronic  systems  and 
associated  wiring  to  be  protected  from 
these  energy  levels.  These  external 
threat  levels  are  believed  to  represent 


the  worst-case  exposure  for  a  helicopter 
operating  under  IFR. 

The  HIRF  environment  specified  in 
this  special  condition  is  based  on  many 
critical  assumptions.  With  the  exception 
of  takeoff  and  landing  at  an  airport,  one 
of  these  assumptions  is  that  the  aircraft 
would  be  not  less  than  500  feet  above 
ground  level  (AGL).  Helicopters 
operating  under  visual  flight  rules  (VFR) 
routinely  operate  at  less  than  500  feet 
AGL  and  perform  takeoffs  and  landings 
at  locations  other  than  controlled 
airports.  Therefore,  it  would  be 
expected  that  the  HIRF  environment 
experienced  by  a  helicopter  operating 
VFR  may  exceed  the  defined 
environment  by  100  percent  or  more. 

This  special  condition  will  require  the 
systems  that  perform  critical  functions, 
as  installed  in  the  aircraft,  to  meet 
certain  standards  based  on  either  a 
^defined  HERF  environment  or  a  fixed 
value  using  laboratory  tests. 

The  applicant  may  demonstrate  that 
the  operation  and  operational 
capabilities  of  the  installed  electrical/ 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the 
defined  HIRF  environment.  The  FAA 
has  determined  that  the  environment 
defined  in  Table  1  is  acceptable  for 
critical  functions  in  helicopters 
operating  at  or  above  500  feet  AGL.  For 
critical  functions  of  helicopters 
operating  at  less  than  500  feet  AGL, 
additional  factors  must  be  considered. 

The  applicant  may  also  demonstrate 
by  a  laboratory  test  that  the  electrical/ 
electronic  systems  that  perform  critical 
functions  can  withstand  a  peak 
electromagnetic  field  strength  in  a 
frequency  range  of  10  KHZ  to  18  GHZ.  If 
a  laboratory  test  is  used  to  show 
compliance  with  the  defined  HIRF 
environment,  no  credit  will  be  given  for 
signal  attenuation  due  to  installation.  A 
level  of  100  volts  per  meter  (v/m)  and 
other  considerations,  such  as  an 
alternate  technology  backup  that  is 
immune  to  HIRF,  are  appropriate  for 
critical  functions  during  IFR  operations. 
A  level  of  200  v/m  and  further 
considerations,  such  as  an  alternate 
technology  backup  that  is  immune  to 
HIRF,  are  more  appropriate  for  critical 
functions  during  VFR  operations. 
Applicants  must  perform  a  preliminary 
hazard  analysis  to  identify  electrical/ 
electronic  systems  that  perform  critical 
functions.  The  term  “critical”  means 
those  functions  whose  failure  would 
contribute  to  or  cause  a  failure 
condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
helicopters.  The  systems  identified  by 
the  hazard  analysis  as  performing 
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critical  functions  are  required  to  have 
HIRF  protection. 

A  system  may  perform  both  critical 
and  noncritical  functions.  Primary 
electronic  flight  display  systems  and 
their  associated  components  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indications.  HIRF 
requirements  would  apply  only  to  the 
systems  that  perform  critical  functions. 

Compliance  with  HIRF  requirements 
will  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
systems,  or  a  combination  of  these 
methods.  The  two  basic  options  of 
either  testing  the  rotorcraft  to  the 
defined  environment  or  laboratory 
testing  may  not  be  combined.  The 
laboratory  test  allows  some  frequency 
areas  to  be  under  tested  and  requires 
other  areas  to  have  some  safety  margin 
when  compared  to  the  defined 
environment.  The  areas  required  to  have 
some  safety  margin  are  those  shown,  by 
past  testing,  to  exhibit  greater 
susceptibility  to  adverse  effects  from 
HIRF;  and  laboratory  tests,  in  general, 
do  not  accurately  represent  the  aircraft 
installation.  Service  experience  alone 
will  not  be  acceptable  since  such 
experience  in  normal  flight  operations 
may  not  include  an  exposure  to  HIRF. 
Reliance  on  a  system  with  similar 
design  features  for  redundancy,  as  a 
means  of  protection  against  the  effects 
of  external  HIRF,  is  generally 
insufficient  because  all  elements  of  a 
redundant  system  are  likely  to  be 
concurrently  exposed  to  the  radiated 
fields. 

The  modulation  that  represents  the 
signal  most  likely  to  disrupt  the 
operation  of  the  system  under  test, 
based  on  its  design  characteristics, 
should  be  selected.  For  example,  flight 
control  systems  may  be  susceptible  to  3 
H,  square  wave  modulation  while  the 
video  signals  for  electronic  display 
systems  may  be  susceptible  to  400  H, 
sinusoidal  modulation.  If  the  worst-case 
modulation  is  unknown  or  cannot  be 
determined,  default  modulations  may  be 
used.  Suggested  default  values  are  a  1 
KH,  sine  wave  with  80  percent  depth  of 
modulation  in  the  frequency  range  from 
10  KHZ  to  400  MH,  and  1  KH,  square 
wave  with  greater  than  90  percent  depth 
of  modulation  from  400  MH,  to  18  GH,. 
For  frequencies  where  the  unmodulated 
signal  would  cause  deviations  from 
normal  operation,  several  different 
modulating  signals  with  various 
waveforms  and  frequencies  should  be 
applied. 

Acceptable  system  performance 
would  be  attained  by  demonstrating  that 
the  critical  function  components  of  the 
system  under  consideration  continue  to 
perform  their  intended  function  during 


and  after  exposure  to  required 
electromagnetic  fields.  Deviations  from 
system  specifications  may  be  acceptable 
but  must  be  independently  assessed  by 
the  FAA  on  a  case-by-case  basis. 


Table  1— Field  Strength  Volts 
Meter 


Frequency 

Peak 

Average 

10-100  KH, . 

50 

50 

100-500  . 

60 

60 

500-2000  . 

70 

70 

2-30  MH,  . 

200 

200 

30-100  . 

30 

30 

100-200  . 

150 

33 

200-400  . 

70 

70 

400-700  . 

4020 

935 

700-1000  . 

1700 

170 

1-2  GH,  . 

5000 

990 

2-4  . 

6680 

840 

4-6  . 

6850 

310 

6-8  . 

3600 

670 

8-12  . 

3500 

1270 

12-18  . 

3500 

360 

18-40  . 

2100 

750 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  of  helicopter.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
affected  helicopter. 

The  substance  of  this  special 
condition  for  similar  installations  in  a 
variety  of  helicopters  has  been  subjected 
to  the  notice  and  comment  procedure 
and  has  been  finalized  without 
substantive  change.  It  is  unlikely  that 
prior  public  comment  would  result  in  a 
significant  change  from  the  substance 
contained  herein.  For  this  reason,  and 
because  a  delay  would  significantly 
affect  the  certification  of  the  helicopter, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impractical,  and  good  cause  exists  for 
adopting  this  special  condition 
immediately.  Therefore,  this  special 
condition  is  being  made  effective  upon 
issuance.  The  FAA  is  requesting 
comments  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  prior 
opportunities  for  comment. 

List  of  Subjects  in  14  CFR  Fart  29 

Aircraft,  Air  transportation,  Aviation 
safety,  Rotorcraft,  Safety. 

The  authority  citations  for  this  special 
condition  are  as  follows: 

Authority:  49  U.S.C.  1344, 1348(c),  1352, 
1354(a),  1355, 1421  through  1431, 1502, 
1651(b)(2);  42  U.S.C.  1857f-10,  4321  et  seq.; 
E.0. 11514;  49  U.S.C.  106(g). 


The  Special  Condition 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
condition  is  issued  as  part  of  the  type 
certification  basis  for  the  Eurocopter 
Deutschland  Model  MBB-BK  117  C-l 
helicopter: 

Protection  for  Electrical  and 
Electronic  Systems  From  High  Intensity 
Radiated  Fields. 

Each  system  that  performs  critical 
functions  must  be  designed  and 
installed  to  ensure  that  the  operation 
and  operational  capabilities  of  these 
critical  functions  are  not  adversely 
affected  when  the  helicopter  is  exposed 
to  high  intensity  radiated  fields  external 
to  the  helicopter. 

,  Issued  in  Fort  Worth,  Texas,  on  September 
13, 1994. 

A.J.  Merrill, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  94-23568  Filed  9-22-94;  8:45  ami 

BILUNG  CODE  4910-13-M 


14  CFR  Part  39 

[Docket  No.  94-SW-07-AD;  Amendment 
39-0031;  AD  94-20-03] 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.  Model  206A, 
206B,  206B-1,  206L,  206L-1,  206L-3, 
and  206L-4  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
applicable  to  Bell  Helicopter  Textron, 
Inc.  (BHTI)  Model  206A,  206B,  206B-1 , 
206L,  206L-1,  206L-3,  and  2061^-4 
helicopters,  that  currently  requires  an 
inspection  of  the  main  rotor  hub 
trunnion  (trunnion)  for  a  mislocated 
master  spline  and  replacement  of  any 
trunnion  that  has  a  mislocated  master 
spline.  This  amendment  is  prompted  by 
a  report  that  certain  main  rotor  hub 
trunnions  (trunnions)  were 
manufactured  with  a  mislocated  master 
spline.  The  actions  specified  by  this  AD 
are  intended  to  identify  and  require 
replacement  of  any  trunnion  with  a 
mislocated  master  spline  to  prevent 
pitch  link  misalignment,  altered  cyclic 
stick  control  position,  loss  of  the  main 
rotor  system,  and  subsequent  loss  of 
control  of  the  helicopter. 

DATES:  Effective  October  11, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
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of  the  Federal  Register  as  of  October  11, 
1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  7, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel,  Attention: 

Rules  Docket  No.  94-SW-07-AD,  2601 
Meacham  Boulevard,  Room  663,  Fort 
Worth,  Texas  76137-4298. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Bell 
Helicopter  Textron,  Inc.,  P.O.  Box  482, 
Fort  Worth,  Texas  76101.  This 
information  may  be  examined  at  the 
FAA,  Office  of  the  Assistant  Chief 
Counsel,  2601  Meacham  Boulevard, 
Room  663,  Fort  Worth,  Texas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Sharon  Miles,  Aerospace  Engineer, 
Rotorcraft  Certification  Office,  FAA, 
Southwest  Region,  Rotorcraft 
Directorate,  2601  Meacham  Boulevard, 
Fort  Worth,  Texas  76137-4298, 
telephone  (817)  222-5172,  fax  (817) 
222-5959. 

SUPPLEMENTARY  INFORMATION:  On 

November  18, 1993,  the  FAA  issued 
Priority  Letter  AD  93-22-11,  applicable 
to  Bell  Helicopter  Textron,  Inc.  (BHTI) 
Model  206A,  206B,  206B-1.  206L, 
206L-1,  206L-3,  and  206L-4 
helicopters,  to  require  an  inspection  of 
the  main  rotor  hub  trunnion  (trunnion), 
part  number  (P/N)  206-011-113-103 
and  P/N  206-011-120-103,  for  proper 
positioning  of  the  trunnion  master 
spline  and  replacement  of  any  trunnion 
that  had  a  mislocated  master  spline. 

That  action  was  prompted  by  a 
manufacturer’s  report  that  certain 
trunnions  were  manufactured  with  a 
mislocated  master  spline.  The 
manufacturer’s  data  showed  that  when 
the  trunnion  master  spline  is 
mislocated,  the  main  rotor  mast  does 
not  align  properly,  so  the  operator’s 
input  to  the  cyclic  stick  does  not 
produce  the  desired  result  in  the  main 
rotor  system.  After  reviewing  the 
manufacturer’s  data,  the  FAA 
determined  that  any  mislocated 
trunnion  master  spline  creates  an  unsafe 
condition.  This  condition,  if  not 
corrected,  could  result  in  pitch  link 
misalignment,  altered  cyclic  stick 
control  position,  loss  of  the  main  rotor 
system,  and  subsequent  loss  of  control 
of  the  helicopter. 

Since  the  issuance  of  that  AD,  BHTI 
has  issued  a  revised  Alert  Service 
Bulletin  (ASB)  for  Model  206L,  206L-1, 
206L-3,  and  206L-4  helicopters.  ASB 


206L-93-90,  Revision  A,  dated 
November  9, 1993,  changed  Figure  3  to 
show  that  the  center  line  of  the  trunnion 
should  go  through  the  crown  rather  than 
the  inset  of  the  master  spline.  ASB  206- 
93-75,  dated  October  19, 1993,  which  is 
applicable  to  Model  206A,  206B,  and 
206B-1  helicopters,  has  a  correct  Figure 
3  showing  that  the  center  line  of  the 
trunnion  should  go  through  the  inset 
rather  than  the  crown  of  the  master 
spline. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  BHTI  Model  206 
helicopters  of  this  same  type  design, 
this  AD  supersedes  Priority  Letter  AD 
93-22-11  to  require,  within  the  next  50 
hours  time-in-service  (TIS)  or  90 
calendar  days  after  the  effective  date  of 
this  AD,  whichever  occurs  first,  an 
inspection  of  the  trunnion  for  proper 
positioning  of  the  trunnion  master 
spline,  and  replacement  of  any  trunnion 
that  has  a  mislocated  master  spline.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  BHTI  ASB  206- 
93-75,  dated  October  19, 1993,  for 
Model  206A,  206B,  and  206B-1 
helicopters,  and  BHTI  ASB  206L-93-90, 
Revision  A,  dated  November  9, 1993,  for 
Model  206L,  206L-1,  206L-3,  and 
206L-4  helicopters,  described 
previously.  Due  to  the  criticalness  of 
correct  alignment  of  the  trunnion  master 
spline  and  a  compliance  time  that  is 
short  for  some  operators  of  frequently- 
used  helicopters,  this  rule  must  be 
issued  immediately  to  correct  an  unsafe 
condition  in  aircraft. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter’s  ideas  and 
suggestions  is  extremely  helpful  in 


evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  94-SW-07-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
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Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD),  Amendment  39-9031,  to  read  as 
follows: 

AD  94-20-03  Bell  Helicopter  Textron,  Inc., 
(BHTI):  Amendment  39-9031.  Docket 
Number  94-SW-07-AD.  Supersedes 
Priority  Letter  AD  93-22-11,  issued 
November  18, 1993. 

Applicability:  Model  206A,  206B,  206B-1, 
206L,  206L— 1,  206L-3,  and  206L-4 
helicopters,  equipped  with  main  rotor  hub 
trunnion  (trunnion),  part  number  (P/N)  206- 
011-113-103  or  P/N  206-011-120-103, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  pitch  link  misalignment, 
altered  cyclic  stick  control  position,  loss  of 
the  main  rotor  system,  and  subsequent  loss 
of  control  of  the  helicopter,  accomplish  the 
following: 

(a)  Within  the  next  50  hours  time-in- 
service  (TIS)  or  90  calendar  days  after  the 
effective  date  of  this  airworthiness  directive 
(AD),  whichever  occurs  first,  inspect  the 
trunnion  master  spline  for  proper  positioning 
in  accordance  with  Parts  I  and  II  of  the 
Accomplishment  Instructions  contained  in 
BHTI  Alert  Service  Bulletin  206-93-75, 
dated  October  19, 1993,  for  Model  206A, 
206B,  and  206B-1  helicopters,  and  BHTI 
Alert  Service  Bulletin  206L-93-90,  Revision 
A,  dated  November  9, 1993,  for  Model  206L, 
206L-1,  206L-3,  and  206L-4  helicopters. 

(b)  If  the  master  spline  is  not  in  the  proper 
position,  before  further  flight  remove  and 
replace  the  trunnion  with  an  airworthy 
trunnion  in  accordance  with  the  provisions 
of  the  applicable  maintenance  manual. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager, 
Rotorcraft  Certification  Office,  FAA, 
Rotorcraft  Directorate.  Operators  shall  submit 
their  requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Rotorcraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §  §  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished  provided  there  is  no 


interference  between  the  pitch  link  devices 
and  the  swashplate  outer  ring  or  pitch  horn 
lugs,  through  hill  motion  of  the  cyclic  and 
collective  controls. 

(e)  The  inspection  and  replacement,  if 
necessary,  shall  be  done  in  accordance  with 
BHTI  Alert  Service  Bulletin  No.  206-93-75, 
dated  October  19, 1993,  and  Alert  Service 
Bulletin  No.  206L-93-90,  Revision  A,  dated 
November  9, 1993.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Bell  Helicopter  Textron,  Inc., 
P.O.  Box  482,  Fort  Worth,  Texas  76101. 
Copies  may  be  inspected  at  the  FAA,  Office 
of  the  Assistant  Chief  Counsel,  2601 
Meacham  Boulevard,  Room  663,  Fort  Worth, 
Texas;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
October  11, 1994. 

Issued  in  Fort  Worth,  Texas,  on  September 
16, 1994. 

Larry  M.  Kelly, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  94-23441  Filed  9-22-94;  8:45  am) 
BILLING  CODE  4S10-13-P 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 

Rule  Concerning  Disclosures 
Regarding  Energy  Consumption  and 
Water  Use  of  Certain  Home  Appliances 
and  Other  Products  Required  Under 
the  Energy  Policy  and  Conservation 
Act  (“Appliance  Labeling  Rule”) 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Trade 
Commission  amends  its  Appliance 
Labeling  Rule  by  publishing  new  ranges 
of  comparability  to  be  used  on  required 
labels  for  storage-type  water  heaters  and 
on  required  labels  and  in  required  fact 
sheets  (or  directories)  for  furnaces  and 
boilers. 

EFFECTIVE  DATE:  December  28, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tames  Mills,  Attorney,  Division  of 
Enforcement,  Federal  Trade 
Commission,  Washington,  D.C.  20580 
(202-326-3035). 

SUPPLEMENTARY  INFORMATION:  Section 
324  of  the  Energy  Policy  and 
Conservation  Act  of  1975  (EPCA) 1 
requires  the  Federal  Trade  Commission 
to  consider  labeling  rules  for  the 
disclosure  of  estimated  annual  energy 
cost  or  alternative  energy  consumption 
information  for  at  least  thirteen 


»  Pub.  L.  94-163,  89  Stat.  871, 42  U.S.C.  6294 
(Dec.  22, 1975). 


categories  of  appliances.  Storage-type 
water  heaters,  furnaces,  and  boilers  are 
included  in  those  categories.  The  statute 
also  requires  the  Department  of  Energy 
(“DOE”)  to  develop  test  procedures  that 
measure  how  much  energy  the 
appliances  use.  In  addition,  DOE  is 
required  to  determine  the  representative 
average  cost  a  consumer  pays  for  the 
different  types  of  energy  available. 

On  November  19, 1979,  the 
Commission  issued  a  final  rule  covering 
seven  of  the  thirteen  appliance 
categories  that  were  then  covered  by 
DOE  test  procedures:  refrigerators  and 
refrigerator-freezers,  freezers, 
dishwashers,  water  heaters,  clothes 
washers,  room  air  conditioners  and 
furnaces  (this  category  includes 
boilers).2  The  Commission  has  extended 
the  coverage  of  the  Appliance  Labeling 
Rule  (“Rule”)  four  times  since  it 
originally  issued  the  Rule:  in  1987 
(central  air  conditioners,  heat  pumps, 
and  pulse  combustion  and  condensing 
furnaces); 3  1989  (fluorescent  lamp 
ballasts);4  and,  1993  (certain  plumbing 
products  5  and  certain  lighting 
products6).  On  July  1, 1994,  the 
Commission  amended  the  Rule  to  make 
certain  improvements,  including 
making  the  label  format  more  “user- 
friendly,”  changing  the  energy  usage 
descriptors  required  on  labels,  and 
adopting  new  product  sub-categories  for 
ranges  of  comparability  purposes.7 

Section  305.8(b)  of  the  Rule  requires 
manufacturers,  after  filing  an  initial 
report,  to  report  annually  by  specified 
dates  for  each  product  type.8  These 
reports,  which  are  to  assist  the 
Commission  in  preparing  the  ranges  of 
comparability,  contain  the  estimated 
annual  energy  consumption  or  energy 
efficiency  rating  for  the  appliances 
derived  from  tests  performed  pursuant 
to  the  DOE  test  procedures.  Because 
manufacturers  regularly  add  new 
models  to  their  lines,  improve  existing 
models  and  drop  others,  the  data  base 
from  which  the  ranges  of  comparability 
are  calculated  is  constantly  changing. 

To  keep  the  required  information  in  line 
with  these  changes,  the  Commission  is 
empowered,  under  Section  305.10  of  the 
Rule,  to  publish  new  ranges  (but  not 
more  than  annually)  if  an  analysis  of  the 


2  44  FR  66466, 16  CFR  Part  305  (Nov.  19, 1979). 
The  Statement  of  Basis  and  Purpose  for  the  final 
Rule  describes  the  reasons  the  Commission 
declined  to  cover  the  other  categories  of  covered 
products.  Id.  at  66467-69. 

*52  FR  46888  (Dec.  10, 1987). 

4  54  FR  28031  (July  5, 1989). 

5  58  FR  54955  (Oct.  25, 1993). 

6  59  FR  25176  (May  13, 1993). 

7  59  FR  34014. 

8  Reports  for  storage-type  water  heaters,  furnaces, 
and  boilers  are  due  May  1. 


Federal  Register  /  Vol.  59,  No.  184  /  Friday,  September  23,  1994  /  Rules  and  Regulations  48797 


new  information  indicates  that  the 
upper  or  lower  limits  of  the  ranges  have 
changed  by  more  than  15%.  Otherwise, 
the  Commission  must  publish  a 
statement  that  the  prior  ranges  remain 
in  effect  for  the  next  year. 

The  annual  submissions  of  data  for 
storage-type  water  heaters,  furnaces,  and 
boilers  have  been  made  and  have  been 
analyzed  by  the  Commission.  These 
submissions  of  data  were  made  by  the 
affected  manufacturers,  in  conjunction 
with  the  Gas  Appliance  Manufacturers 
Association  (an  industry  trade 
association),  in  voluntary  compliance 
with  the  requirements  for  new  energy 
usage  descriptors  and  sub-categories 


that  were  contained  in  the  amendments 
published  on  July  1, 1994.  These  ranges 
will  supersede  the  current  ranges  for 
these  product  categories,  which  were 
published  on  September  13, 1991 
(storage-type  water  heaters) 9  and  March 
1,  1990  (furnaces  and  boilers).10 

In  consideration  of  the  foregoing,  the 
Commission  revises  Appendices  D1-D3 
and  G1-G8  of  its  Appliance  Labeling 
Rule  by  publishing  the  following  ranges 
of  comparability  for  use  in  required 
disclosures  (including  labeling)  for 
storage-type  water  heaters,  furnaces,  and 
boilers  manufactured  on  or  after 
December  28. 1994. 


List  of  Subjects  in  16  CFR  Part  305 

Advertising,  Energy  conservation. 
Household  appliances.  Labeling. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  16  CFR  Part  305  is 
amended  as  follows: 

PART  305— [AMENDED] 

1.  The  authority  citation  for  Part  305 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6294. 

2.  Appendices  D1-D3  to  Part  305  are 
revised  to  read  as  follows: 


Range  Information: 


Appendix  Dl  to  Part  305 — Storage-Type  Water  Heater — Gas 


Appendix  D2  to  Part  305 — Storage-Type 
Water  Heater — Electric 

Range  Information: 


Capacity 

Range  of  esti¬ 
mated  annual 
energy  con¬ 
sumption  (kWh/ 

yr.) 

First  hour  rating 

Low 

High 

Less  than  21  . 

4672 

4672 

21  to  24 . 

4769 

4769 

25  to  29 . 

4879 

4879 

30  to  34 . 

4672 

4939 

35  to  40 . 

4575 

4939 

41  to  47  . . 

4575 

5109 

48  to  55 . 

4624 

5109 

56  to  64 . 

4624 

5109 

65  to  74 . 

4624 

5231 

75  to  86 . 

4624 

5352 

87  to  99 . 

4624 

5352 

100  to  114 . 

4672 

5631. 

115  to  131  . 

1  5109 

5704 

Capacity 

Range  of  esti¬ 
mated  annual 
energy  con¬ 
sumption  (kWh/ 

yr) 

First  hour  rating 

|  Low 

High 

Over  131  . 

n 

n 

*  No  data  submitted. 


Appendix  D3  to  Part  305 — Storage-Type 
Water  Heater — Oil 


Range  Information. 


Capacity 

Range  of  esti¬ 
mated  annual 
energy  con¬ 
sumption  (gal- 
lons/yr.) 

First  hour  rating 

Low 

High 

Less  than  65  . 

(*) 

n 

65  to  74 . 

n 

o 

75  to  86 . 1 

n 

(*) 

- - - ;  1 

Capacity 

Range  of  esti¬ 
mated  annual 
energy  con¬ 
sumption  (gal- 
lons/yr.) 

First  hour  rating 

Low 

High 

87  to  99 . 

O 

n 

100  to  114 . 

177 

200 

115  to  131  . 

171 

212 

Over  131  . 

180 

180 

*  No  data  submitted. 


3.  Appendix  Gl  to  part  305  is 
amended  by  revising  the  first  table  to 
read  as  follows: 

Appendix  Gl  to  Part  305 — Furnaces — 
Gas 

1.  Range  Information: 


9  56  FR  46524. 


10  55  FR  7302. 
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Manufacturer's  rated  heat¬ 
ing  capacities  (Btu’s/hr.) 

Range  of  an¬ 
nual  fuel  utiliza¬ 
tion  efficiencies 
(AFUE’s) 

Low 

High 

All  Capacities . 

78 

96.6 

Manufacturer’s  rated  heat¬ 
ing  capacities  (Btu’s/hr.) 

Range  of  an¬ 
nual  fuel  utiliza¬ 
tion  efficiencies 
(AFUE’s) 

Low 

High 

All  Capacities . 

80 

90.6 

4.  Appendix  G2  to  part  305  is 
amended  by  revising  the  first  table  to 
read  as  follows: 

Appendix  G2  to  Part  305 — Furnaces— 
Electric 


1.  Range  Information: 


Manufacturer’s  rated  heat¬ 
ing  capacities  (Btu’s/hr.) 

Ranges  of  an¬ 
nual  fuel  utiliza¬ 
tion  efficiencies 
(AFUE’s) 

Low 

High 

All  Capacities . 

100 

100 

***** 


5.  Appendix  G3  to  part  305  is 
amended  by  revising  the  first  table  to 
read  as  follows: 

Appendix  G3  to  Part  305 — Furnaces — 
Oil 


1.  Range  Information: 


Manufacturer's  rated  heat¬ 
ing  capacities  (Btu’s/hr.) 

Range  of  an¬ 
nual  fuel  utiliza¬ 
tion  efficiencies 
(AFUE’s) 

Low 

High 

All  Capacities . 

78 

86.7 

***** 


6.  Appendix  G4  to  part  305  is 
amended  by  revising  the  first  table  to 
read  as  follows: 

Appendix  G4  to  Part  305 — Mobile 
Home  Furnaces 


1.  Range  Information: 


Manufacturer’s  rated  heat¬ 
ing  capacities  (Btu’s/hr.) 

Range  of  an¬ 
nual  fuel  utiliza¬ 
tion  efficiencies 
(AFUE’s) 

Low 

High 

All  Capacities  . 

75 

83.2 

*  *  *  *  * 


7.  Appendix  G5  to  part  305  is 
amended  by  revising  the  first  table  to 
read  as  follows: 

Appendix  G5  to  Part  305 — Boilers — Gas 
(Except  Steam) 

1  Range  Information: 


8.  Appendix  G6  to  part  305  is 
amended  by  revising  the  first  table  to 
read  as  follows: 

Appendix  G6  to  Part  305 — Boilers — Gas 
(Steam) 


1.  Range  Information: 


Manufacturer’s  rated  heat¬ 
ing  capacities  (Btu’s/hr.) 

Range  of  an¬ 
nual  fuel  utiliza¬ 
tion  efficiencies 
(AFUE’s) 

Low 

High 

All  Capacities . 

75 

83.5 

***** 


9.  Appendix  G7  to  part  305  is 
amended  by  revising  the  first  table  to 
read  as  follows: 

Appendix  G7  to  Part  305 — Boilers — Oil 


1.  Range  Information: 


Manufacturer’s  rated  heat¬ 
ing  capacities  (Btu’s/hr.) 

Range  of  an¬ 
nual  fuel  utiliza¬ 
tion  efficiencies 
(AFUE’s) 

Low 

High 

All  Capacities . 

k  80 

88.7 

***** 


10.  Appendix  G8  to  part  305  is 
amended  by  revising  the  first  table  to 
read  as  follows: 

Appendix  G8  to  Part  305 — Boilers — 
Electric 


1.  Range  Information: 


Manufacturer’s  rated  heat¬ 
ing  capacities  (Btu’s/hr.) 

Range  of  an¬ 
nual  fuel  utiliza¬ 
tion  efficiencies 
(AFUE’s) 

Low 

High 

All  Capacities  . . 

100 

100 

*  *  *  * 


By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  94-23577  Filed  9-22-94;  8  45  am] 

BILLING  CODE  8750-0 1-M 


16  CFR  Part  306 

Automotive  Fuel  Ratings,  Certification 
and  Posting 

CFR  Correction 

In  Title  16  of  the  Code  of  Federal 
Regulations,  parts  150  to  999,  revised  as 
of  January  1, 1994,  make  the  following 
corrections: 

1.  On  page  228,  in  §  306.6,  in  the 
second  line  of  paragraph  (a),  the  word 
“or”  is  changed  to  “of,”  and  in  the  first 
line  of  paragraph  (b),  the  word  “other” 
is  inserted  between  the  words  “or”  and 
“written.” 

2.  On  page  228,  in  §  306.8,  in  the  fifth 
line  of  paragraph  (a),  the  word  “your” 
is  changed  to  “you.” 

3.  On  page  229,  in  §  306.10,  in  the 
fifth  line  of  paragraph  (b)(2),  the  zip 
code  “20480”  is  changed  to  "20580.” 
[FR  Doc.  94-99999  Filed  9-22-94;  8:45  ami 
BILUNG  CODE  1505-01-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  200, 230, 239, 270,  and 
274 

[Release  Nos.  33-7083A;  IC-20486A;  File 
No.  S7-26-93] 

RIN  3235-AF96 

Post-Effective  Amendments  to 
Investment  Company  Registration 
Statements;  Correction 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Correction  to  final  rules. 

SUMMARY:  This  document  contains 
corrections  to  the  release  adopting  rule 
ancfform  amendments  to  rule  485  under 
the  Securities  Act  of  1933  that  was 
published  Wednesday,  August  24, 1994 
(59  FR  43460).  The  amendments  related 
to  filing  post-effective  amendments  to 
investment  company  registration 
statements. 

EFFECTIVE  DATE:  The  amendments  will 
become  effective  on  October  11, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  J.  Berman,  Deputy  Office  Chief, 
(202)  942-0721,  Office  of  Disclosure  and 
Adviser  Regulation,  Division  of 
Investment  Management,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

Certain  form  amendments  printed  in 
the  release  contained  numbering  errors 
in  referring  to  sections  of  rule  485.  In 
addition,  the  amended  text  of  Form  N- 
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4  contained  references  to  provisions  of 
rule  485  that  are  not  applicable  to  funds 
that  use  the  form  and  thus  should  be 
deleted. 

Correction  of  Publication 

The  publication  on  August  24, 1994  of 
the  final  rule  and  form  amendments, 
which  was  the  subject  of  FR  Doc.  94- 
20624,  is  corrected  as  follows: 

Form  S-6 

1.  On  page  43468  in  the  first  column, 
in  line  six  of  the  paragraph  numbered 
13,  remove  “(a)(i)”  and  add  in  its  place 
“(a)(1)”. 

Form  N-1A 

2.  On  page  43468  in  the  first  column, 
in  lines  eight  and  ten  under  the  heading 
FORM  N-1A,  remove  “(a)(i)”  and  add  in 
its  place  “(a)(1)". 

3.  On  page  43468  in  the  first  column, 
in  lines  twelve  and  fourteen  under  the 
heading  FORM  N-1A,  remove  “(a)(ii)” 
and  add  in  its  place  “(a)(2)”. 

Form  N-3 

4.  On  page  43468  in  the  third  column, 
in  lines  eight  and  ten  under  the  heading 
FORM  N-3,  remove  “(a)(i)”  and  add  in 
its  place  “(a)(1)”. 

5.  On  page  43468  in  the  third  column, 
in  lines  twelve  and  fourteen  under  the 
heading  FORM  N-3,  remove  “(a)(ii)” 
and  add  in  its  place  “(a)(2)". 

Form  N-4 

6.  On  page  43468  in  the  third  column, 
in  lines  eight  and  ten  under  the  heading 
FORM  N-4,  remove  “(a)(i)“  and  add  in 
its  place  “(a)(1)”. 

7.  On  page  43468  in  the  third  column, 
remove  the  text  in  lines  eleven  through 
fourteen  under  the  heading  FORM  N-4. 

Dated:  September  19, 1994. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-23537  Filed  9-22-94;  8:45  am] 

BILLING  CODE  B010-01-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

Determination  of  Taxable  Income  in 
Specific  Situations 

CFR  Correction 

In  Title  26  of  the  Code  of  Federal 
Regulations,  part  1,  §  §  1.441  to  1.500, 
revised  as  of  April  1, 1994,  on  page  475, 
a  portion  of  paragraph  (a)(l)(iii)(E)(3), 
Example  (ii)  through  paragraph  (a)(4) 
Example  3  of  §  1.482-2T  was 
inadvertently  omitted  and  as  corrected 
should  read  as  follows: 


§  1.482-2T  Determination  of  taxable 
income  in  specific  situations  (temporary). 
***** 

(ii)  Average  collection  period.  X’s  total 
sales  within  the  same  product  group  to 
unrelated  persons  within  country  Z  for  the 
period  are  $6,200,000.  The  average 
receivables  balance  for  the  period  is 
$2,805,430  ($33,665,160/12).  The  average 
collection  period  in  whole  days  is 
determined  as  follows: 

Receivables  turnover  S6.200, 000 

ratp 

raie  $2,805,430 


Average  collection  pe-  365  165.16 

riod  2  2i  days, 

rounded  to  the  nearest  whole  day=165  days. 

(iii)  Interest-free  period.  Accordingly,  for 
intercompany  trade  receivables  incurred  by  X 
during  Y’s  1988  calendar  taxable  year 
attributable  to  the  purchase  of  property  from 
Y  for  resale  to  unrelated  persons  located  in 
country  Z  and  included  in  the  product  group, 

X  may  use  an  interest-free  period  of  175  days 
(165  days  in  the  average  collection  period 
plus  10  days,  but  not  in  excess  of  a  maximum 
of  183  days).  All  other  intercompany  trade 
receivables  incurred  by  X  are  subject  to  the 
interest-free  periods  described  in  paragraphs 
(a)(l)(iii)  (B),  (C).  or  (D),  whichever  are 
applicable.  If  X  makes  sales  in  other  foreign 
countries  in  addition  to  country  Z  or  makes 
sales  of  property  in  more  than  one  product 
group  in  any  foreign  country,  separate 
computations  of  X’s  average  collection 
period,  by  product  group  within  each 
country,  are  required  in  order  for  X  and  Y  to 
determine  an  interest-free  period  for  such 
product  groups  in  such  foreign  countries 
under  this  paragraph  (a)(l)(iii)(E), 

(iv)  Payment;  book  entries.  (A)  Except 
as  otherwise  provided  in  this  paragraph 
(a)(l)(iv),  in  determining  the  period  of 
time  for  which  an  amount  owed  by  one 
member  of  the  group  to  another  member 
is  outstanding,  payments  or  other 
credits  to  an  account  are  considered  to 
be  applied  against  the  earliest  amount 
outstanding,  that  is,  payments  or  credits 
are  applied  against  amounts  in  a  first-in, 
first-out  (FIFO)  order.  Thus,  tracing 
payments  to  individual  intercompany 
trade  receivables  is  generally  not 
required  in  order  to  determine  whether 
a  particular  intercompany  trade 
receivable  has  been  paid  within  the 
applicable  interest-free  period 
determined  under  paragraph  (a)(l)(iii)  of 
this  section.  The  application  of  this 
paragraph  (a)(l)(iv)(A)  may  be 
illustrated  by  the  following  example: 

Example — (i)  Facts.  X  and  Y  are  members 
of  a  group  of  controlled  entities  within  the 
meaning  of  section  482.  Assume  that  the 
balance  of  intercompany  trade  receivables 
owed  by  X  to  Y  on  June  1  is  $100,  and  that 
all  of  the  $100  balance  represents  amounts 
incurred  by  X  to  Y  during  the  month  of  May 


During  the  month  of  June  X  incurs  an 
additional  $200  of  intercompany  trade 
receivables  to  Y.  Assume  that  on  July  15.  $60 
is  properly  credited  against  X’s  intercompany 
account  to  Y,  and  that  $240  is  properly 
credited  against  the  intercompany  account  on 
August  31.  Assume  that  under  paragraph 
(a)(l)(iii)(B)  of  this  section  interest  must  be 
charged  on  X’s  intercompany  trade 
receivables  to  Y  beginning  with  the  first  day 
of  the  third  calendar  month  following  the 
month  the  intercompany  trade  receivables 
arise,  and  that  no  alternative  interest-free 
period  applies.  Thus,  the  interest-free  period 
for  intercompany  trade  receivables  incurred 
during  the  month  of  May  ends  on  July  31, 
and  the  interest-free  period  for  intercompany 
trade  receivables  incurred  during  the  month 
of  June  ends  on  August  31. 

(ii)  Application  of  payments.  Using  a  FIFO 
payment  order,  the  aggregate  payments  of 
$300  are  applied  first  to  the  opening  June 
balance,  and  then  to  the  additional  amounts 
incurred  during  the  month  of  June.  With 
respect  to  X's  June  opening  balance  of  $100, 
no  interest  is  required  to  be  accrued  on  $60 
of  such  balance  paid  by  X  on  July  15,  because 
such  portion  was  paid  within  its  interest-free 
period.  Interest  for  31  days,  from  August  1  to 
August  31  inclusive,  is  required  to  Bb 
accrued  on  the  $40  portion  of  the  opening 
balance  not  paid  until  August  31.  No  interest 
is  required  to  be  accrued  on  the  $200  of 
intercompany  trade  receivables  X  incurred  to 
Y  during  June  because  the  $240  credited  on 
August  31,  after  eliminating  the  $40  of 
indebtedness  remaining  from  periods  before 
June,  also  eliminated  the  $20  incurred  by  X 
during  June  prior  to  the  end  of  the  interest- 
free  period  for  that  amount.  The  amount  of 
interest  incurred  by  X  to  Y  on  the  $40 
amount  during  August  creates  bona  fide 
indebtedness  between  controlled  entities  and 
is  subject  to  the  provisions  of  paragraph 
(a)(l)(iii)(A)  of  this  section  without  regard  to 
any  of  the  exceptions  contained  in 
paragraphs  (a)(l)(iii)  (B)  through  (E)  of  this 
section. 

(B)  Notwithstanding  the  first-in,  first- 
out  payment  application  rule  described 
in  paragraph  (a)(l)(iv)(A)  of  this  section, 
the  taxpayer  may  apply  payments  or 
credits  against  amounts  owed  in  some 
other  order  on  its  books  in  accordance 
with  an  agreement  or  understanding  of 
the  related  parties  if  the  taxpayer  can 
demonstrate  that  either  it  or  others  in  its 
industry,  as  a  regular  trade  practice, 
enter  into  such  agreements  or 
understandings  in  the  case  of  similar  ^ 
balances  with  unrelated  parties. 

(2)  Arm's  length  interest  rate — (i)  In 
general.  For  purposes  of  section  482  and 
paragraph  (a)  of  this  section,  an  arm’s 
length  rate  of  interest  shall  be  a  rate  of 
interest  which  was  charged,  or  would 
have  been  charged,  at  the  time  the 
indebtedness  arose,  in  independent 
transactions  with  or  between  unrelated 
parties  under  similar  circumstances.  All 
relevant  factors  shall  be  considered, 
including  the  principal  amount  and 
duration  of  the  loan,  the  security 
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involved,  the  credit  standing  of  the 
borrower,  and  the  interest  rate 
prevailing  at  the  situs  of  the  lender  or 
creditor  for  comparable  loans  between 
unrelated  parties. 

(ii)  Funds  obtained  at  situs  of 
borrower.  Notwithstanding  the  other 
provisions  of  paragraph  (a)(2)  of  this 
section,  if  the  loan  or  advance 
represents  the  proceeds  of  a  loan 
obtained  by  the  lender  at  the  situs  of  the 
borrower,  the  arm’s  length  rate  for  any 
taxable  year  shall  be  equal  to  the  rate 
actually  paid  by  the  lender  increased  by 
an  amount  which  reflects  the  costs  or 
deductions  incurred  by  the  lender  in 
borrowing  such  amounts  and  making 
such  loans,  unless  the  taxpayer 
establishes  a  more  appropriate  rate 
under  the  standards  set  forth  in 
paragraph  (a)(2)(i)  of  this  section. 

(iii)  Safe  haven  interest  rates  for 
certain  loans  and  advances  made  after 
May  8,  1986 — (A)  Applicability — (3) 
General  rule.  Except  as  otherwise 
provided  in  paragraph  (a)(2)  of  this 
section,  paragraph  (a)(2)(iii)(B)  of  this 
section  applies  with  respect  to  the  rate 
of  interest  charged  and  to  the  amount  of 
interest  paid  or  accrued  in  any  taxable 
year — 

(j)  Under  a  term  loan  or  advance 
between  members  of  a  group  of 
controlled  entities  where  (except  as 
provided  in  paragraph 
(a)(2)(iii)(A)(2)(ii)}  of  this  section  the 
loan  or  advance  is  entered  into  after 
May  8,  1986,  and 

(ii)  After  May  8,  1986,  under  a 
demand  loan  or  advance  between  such 
controlled  entities. 

(2)  Grandfather  rule  for  existing  loans. 
The  safe  haven  rates  prescribed  in 
paragraph  (a)(2)(iii)(B)  of  this  section 
shall  not  apply,  and  the  safe  haven  rates 
prescribed  in  26  CFR  §  1.482— 2(a)(2)(iii) 
(revised  as  of  April  1, 1985)  shall  apply 
to— 

(i)  Term  loans  or  advances  made 
before  May  9,  1986,  and 

(ii)  Term  loans  or  advances  made 
before  August  7, 1986,  pursuant  to  a 
binding  WTitten  contract  entered  into 
before  May  9,  1986. 

(B)  Safe  haven  interest  rate  based  on 
applicable  Federal  rate.  Except  as 
otherwise  provided  in  this  paragraph 
(a)(2),  in  the  case  of  a  loan  or  advance 
between  members  of  a  group  of 
controlled  entities,  an  arm’s  length  rate 
of  interest  referred  to  in  paragraph 
(a)(2)(i)  of  this  section  shall  be  for 
purposes  of  Chapter  1  of  the  Code — 

(1)  The  rate  of  interest  actually 
charged  if  that  rate  is — 

(i)  Not  less  than  100  percent  of  the 
applicable  Federal  rate  (the  “lower 
limit”),  and 


(ii)  Not  greater  than  130  percent  of  the 
applicable  Federal  rate  (the  "upper 
limit’),  or 

(2)  If  either  no  interest  is  charged  or 

if  the  rate  of  interest  charged  is  less  than 
the  lower  limit,  then  an  arm’s  length 
rate  of  interest  shall  be  equal  to  the 
lower  limit,  compounded  semiannually, 
or 

(3)  If  the  rate  of  interest  charged  is 
greater  than  the  upper  limit,  then  an 
arm’s  length  rate  of  interest  shall  be 
equal  to  the  upper  limit,  compounded 
semiannually, 

unless  the  taxpayer  establishes  a  more 
appropriate  compound  rate  of  interest 
under  paragraph  (a)(2)(i)  of  this  section. 
However,  if  the  compound  rate  of 
interest  actually  charged  is  greater  than 
the  upper  limit  and  less  than  the  rate 
determined  under  paragraph  (a)(2)(i)  of 
this  section,  or  if  the  compound  rate 
actually  charged  is  less  than  the  lower 
limit  and  greater  than  the  rate 
determined  under  paragraph  (a)(2)(i)  of 
this  section,  then  the  compound  rate 
actually  charged  shall  be  deemed  to  be 
an  arm’s  length  rate  under  paragraph 
(a)(2)(i)  of  this  section.  In  the  case  of  any 
sale-leaseback  described  in  section 
1274(e),  the  lower  limit  shall  be  110 
percent  of  the  applicable  Federal  rate, 
compounded  semiannually. 

(C)  Applicable  Federal  rate.  For 
purposes  of  paragraph  (a)(2)(iii)(B)  of 
this  section,  the  term  “applicable 
Federal  rate”  means,  in  the  case  of  a 
loan  or  advance  to  which  this  section 
applies  and  having  a  term  of — 

(2)  Not  over  3  years,  the  Federal  short¬ 
term  rate. 

(2)  Over  3  years  but  not  over  9  years, 
the  Federal  mid-term  rate,  or 

(3)  Over  9  years,  the  Federal  long-term 
rate, 

as  determined  under  section  1274(d)  in 
effect  on  the  date  such  loan  or  advance 
is  made.  In  the  case  of  any  sale  or 
exchange  between  controlled  entities, 
the  lower  limit  shall  be  the  lowest  of  the 
applicable  Federal  rates  in  effect  for  any 
month  in  the  3-calendar-month  period 
ending  with  the  first  calendar  month  in 
which  there  is  a  binding  written 
contract  in  effect  for  such  sale  or 
exchange  (the  “lowest  3-month  rate”,  as 
defined  in  section  1274(d)(2)).  In  the 
case  of  a  demand  loan  or  advance  to 
which  this  section  applies,  the 
“applicable  Federal  rate”  means  the 
Federal  short-term  rate  determined 
under  section  1274(d)  (determined 
without  regard  to  the  lowest  3-month 
short-term  rate  determined  under 
section  1274(d)(2))  in  effect  for  each  day 
on  which  any  amount  of  such  loan  or 
advance  (including  unpaid  accrued 


interest  determined  under  paragraph 
(a)(2)  of  this  section)  is  outstanding. 

(D)  Lender  in  business  of  making 
loans.  If  the  lender  in  a  loan  or  advance 
transaction  to  which  paragraph  (a)(2)  of 
this  section  applies  is  regularly  engaged 
in  the  trade  or  business  or  making  loans 
or  advances  to  unrelated  parties,  the 
safe  haven  rates  prescribed  in  paragraph 
(a)(2)(iii)(B)  of  this  section  shall  not 
apply,  and  the  arm’s  length  interest  rate 
to  be  used  shall  be  determined  under 
the  standards  described  in  paragraph 
(a)(2)(i)  of  this  section,  including 
reference  to  the  interest  rates  charged  in 
such  trade  or  business  by  the  lender  on 
loans  or  advances  of  a  similar  type  made 
to  unrelated  parties  at  and  about  the 
time  the  loan  or  advance  to  which 
paragraph  (a)(2)  of  this  section  applies 
was  made. 

(E)  Foreign  currency  loans.  The  safe 
haven  interest  rates  prescribed  in 
paragraph  (a)(2)(iii)(B)  of  this  section  do 
not  apply  to  any  loan  or  advance  the 
principal  or  interest  of  which  is 
expressed  in  a  currency  other  than  U.S. 
dollars. 

(3)  Coordination  with  interest 
adjustments  required  under  certain 
other  Code  sections.  If  the  stated  rate  of 
interest  on  the  stated  principal  amount 
of  a  loan  or  advance  between  controlled 
entities  is  subject  to  adjustment  under 
section  482  and  is  also  subject  to 
adjustment  under  any  other  section  of 
the  Code  (for  example,  section  467,  483, 
1274  or  7872),  section  482  and 
paragraph  (a)  of  this  section  may  be 
applied  to  such  loan  or  advance  in 
addition  to  such  other  Code  section. 
After  the  enactment  of  the  Tax  Reform 
Act  of  1984,  Pub.  L.  98-369,  and  the 
enactment  of  Pub.  L.  99-121,  such  other 
Code  sections  include  sections  467,  483, 
1274  and  7872.  The  order  in  which  the 
different  provisions  shall  be  applied  is 
as  follows: 

(i)  First,  the  substance  of  the 
transaction  shall  be  determined;  for  this 
purpose,  all  the  relevant  facts  and 
circumstances  shall  be  considered  and 
any  law  or  rule  of  law  (assignment  of 
income,  step  transaction,  etc.)  may 
apply.  Only  the  rate  of  interest  with 
respect  to  the  stated  principal  amount  of 
the  bona  fide  indebtedness  (within  the 
meaning  of  paragraph  (a)(1)  of  this 
section),  if  any,  shall  be  subject  to 
adjustment  under  section  482, 
paragraph  (a)  of  this  section,  and  any 
other  Code  section. 

(ii)  Second,  the  other  Code  section 
shall  be  applied  to  the  loan  or  advance 
to  determine  whether  any  amount  other 
than  stated  interest  is  to  be  treated  as 
interest,  and  if  so,  to  determine  such 
amount  according  to  the  provisions  of 
such  other  Code  section. 
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(iii)  Third,  whether  or  not  the  other 
Code  section  applies  to  adjust  the 
amounts  treated  as  interest  under  such 
loan  or  advance,  section  482  and 
paragraph  (a)  of  this  section  may  then  be 
applied  by  the  district  director  to 
determine  whether  the  rate  of  interest 
charged  on  the  loan  or  advance,  as  . 
adjusted  by  any  other  Code  section,  is 
greater  or  less  than  an  arm's  length  rate 
of  interest,  and  if  so,  to  make 
appropriate  allocations  to  reflect  an 
arm’s  length  rate  of  interest. 

(iv)  Fourth,  section  482  and 
paragraphs  (b)  through  (e)  of  this 
section,  if  applicable,  may  be  applied  by 
the  district  director  to  make  any 
appropriate  allocations,  other  than  an 
interest  rate  adjustment,  to  reflect  an 
arm’s  length  transaction  based  upon  the 
principal  amount  of  the  loan  or  advance 
and  the  interest  rate  as  adjusted  under 
paragraph  (a)(3)  (i),  (ii)  or  (iii)  of  this 
section.  For  example,  assume  that  two 
commonly  controlled  taxpayers  enter 
into  a  deferred  payment  sale  of  tangible 
property  and  no  interest  is  provided, 
and  assume  also  that  section  483  is 
applied  to  treat  a  portion  of  the  stated 
sales  price  as  interest,  thereby  reducing 
the  stated  sales  price.  If  after  this 
recharacterization  of  a  portion  of  the 
stated  sales  price  as  interest,  the 
recomputed  sales  price  does  not  reflect 
an  arm’s  length  sales  price  under  the 
principles  of  paragraph  (e)  of  this 
section,  the  district  director  may  make 
other  appropriate  allocations  (other  than 
an  interest  rate  adjustment)  to  reflect  an 
arm’s  length  sales  price. 

(4)  Examples.  The  principles  of 
paragraph  (a)(3)  of  this  section  may  be 
illustrated  by  the  following  examples: 

Example  (1).  An  individual.  A,  transfers 
$20,000  to  a  corporation  controlled  by  A  in 
exchange  for  the  corporation’s  note  which 
bears  adequate  stated  interest.  The  district 
director  recharacterizes  the  transaction  as  a 
contribution  to  the  capital  of  the  corporation 
in  exchange  for  preferred  stock.  Under 
paragraph  (a)(3)(i)  of  this  section,  section 
1.482-2(a)  does  not  apply  to  the  transaction 
because  there  is  no  bona  fide  indebtedness. 

Example  (2).  B,  an  individual,  is  an 
employee  of  Z  corporation,  and  is  also  the 
controlling  shareholder  of  Z.  Z  makes  a  term 
loan  of  $15,000  to  B  at  a  rate  of  interest  that 
is  less  than  the  applicable  Federal  rate.  In 
this  instance  the  other  operative  Code  section 
is  section  7872.  Under  section  7872(b),  the 
difference  between  the  amount  loaned  and 
the  present  value  of  all  payments  due  under 
the  loan  using  a  discount  rate  equal  to  100 
percent  of  the  applicable  Federal  rate  is 
treated  as  an  amount  of  cash  transferred  from 
the  corporation  to  B  and  the  loan  is  treated 
as  having  original  issue  discount  equal  to 
such  amount.  Under  paragraph  (a)(3)(iii)  of 
this  section,  section  482  and  paragraph  (a)  of 
this  section  may  also  be  applied  by  the 
district  director  to  determine  if  the  rate  of 


interest  charged  on  this  $15,000  loan  (100 
percent  of  the  AFR,  compounded 
semiannually,  as  adjusted  by  section  7872)  is 
an  arm’s  length  rate  of  interest.  Because  the 
rate  of  interest  on  the  loan,  as  adjusted  by 
section  7872,  is  within  the  safe  haven  range 
of  100-130  percent  of  the  AFR,  compounded 
semiannually,  no  further  interest  rate 
adjustments  under  section  482  and  paragraph 
(a)  of  this  section  will  be  made  to  this  loan. 

Example  (3).  The  facts  are  the  same  as  in 
example  (2)  except  that  the  amount  lent  by 
Z  to  B  is  9,000,  and  that  amount  is  the 
aggregate  outstanding  amount  of  loans 
between  Z  and  B.  Under  the  $10,000  de 
minimis  exception  of  section  7872(c)(3),  no 
adjustment  for  interest  will  be  made  to  this 
$9,000  loan  under  section  7872.  Under 
paragraph  (a)(3)(iii)  of  this  section,  the 
district  director  may  apply  section  482  and 
paragraph  (a)  of  this  section  to  this  $9,000 
loan  to  determine  whether  the  rate  of  interest 
charged  is  less  than  an  arm’s  length  rate  of 
interest,  and  if  so,  to  make  appropriate 
allocations  to  reflect  an  arm’s  length  rate  of 
interest. 

***** 

[FR  Doc.  94-99999  Filed  9-22-94;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
Corps  of  Engineers 
33  CFR  Part  334 

Restricted  Areas  and  Danger  Zone, 

Key  West  Harbor,  Key  West  Naval  Air 
Station,  FL 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DOD. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Corps  is  amending 
the  regulations  to  modify  an  existing 
restricted  area  offshore  of  Boca  Chica 
Key  and  to  prohibit  entry  into  a  portion 
of  a  previously  established  restricted 
area  offshore  of  the  Key  West  Naval  Air 
Station,  Harry  S.  Truman  Annex.  The 
restricted  area  offshore  of  Boca  Chica 
Key  is  also  redesignated  as  a  danger 
zone  as  defined  in  33  CFR  334.2.  The 
danger  zone  is  needed  to  protect  the 
public  from  the  dangers  associated  with 
the  possibility  of  an  errant  round  from 
an  existing  pistol  range  impacting  into 
the  water.  The  establishment  of  the 
danger  zone  will  reduce  the  size  of  the 
previous  restricted  area. 

EFFECTIVE  DATE:  October  24,  1994. 
ADDRESSES:  HQUSACE,  Attn:  CECW- 
OR,  Washington,  DC  20314-1000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lonnie  Shepardson  at  (904)  232-1677  or 
Mr.  Ralph  Eppard  at  (202)  272-1783. 
SUPPLEMENTARY  INFORMATION:  The 
Commanding  Officer,  Key  West  Naval 
Air  Station,  Key  West,  Florida  has 


requested  that  the  Corps  amend  the 
regulations  in  33  CFR  334.610  which 
establish  several  restricted  areas  in  the 
waters  offshore  of  the  Key  West  Naval 
Air  Station.  On  July  1, 1994,  the  Corps 
published  the  proposed  changes  to  the 
restricted  area  regulations  in  the  Federal 
Register  (59  FR  33939),  with  the 
comment  period  ending  on  August  1. 
1994.  No  comments  were  received. 
However,  the  heading  and  the 
regulation  in  paragraph  (b)(2)  did  not 
reflect  the  redesignation  of  a  restricted 
area  to  danger  zone.  We  are  adding  the 
words  “and  danger  zone”  to  the  heading 
and  to  paragraph  (b)(2).  Accordingly, 
the  regulations  in  33  CFR  334.610  are 
amended  as  proposed  pursuant  to  the 
Corps  authorities  in  Section  7  of  the 
Rivers  and  Harbors  Act  of  1917  (33 
U.S.C.  1)  and  Section  XIX  of  the  Army 
Appropriations  Act  of  1919  (33  U.S.C. 

3). 

Economic  Assessment  and  Certification 

This  rule  is  issued  with  respect  to  a 
military  function  of  the  Defense 
Department  and  accordingly,  the 
provisions  of  Executive  Order  12866  do 
not  apply.  These  rules  have  been 
reviewed  under  the  Regulatory 
Flexibility  Act  (Public  Law  96-354), 
which  requires  the  preparation  of  a 
regulatory  flexibility  analysis  for  any 
regulation  that  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses  (i.e.,  small 
businesses  and  small  governmental 
jurisdictions).  These  regulations  could 
have  a  minimal  impact  on  individuals 
fishing  in  the  area.  However,  in  view  of 
the  abundance  of  high  quality  fishing 
areas  available  outside  of  these 
congested  areas,  the  impact  will  be 
negligible.  In  addition,  by  these 
amendments  a  portion  of  one  area 
previously  closed  to  the  public  will  be 
reopened.  These  amendments  will  not 
result  in  any  increase  in  costs  to  sports 
fisherman  or  commercial  fisheries  in  the 
area.  Accordingly,  the  preparation  of  a 
regulatory  flexibility  analysis  is  not 
warranted. 

List  of  Subjects  in  33  CFR  Part  334 

Navigation  (water),  Transportation, 
Danger  zones.  In  consideration  of  the 
above,  the  Corps  proposes  to  amend  Part 
334  of  Title  33  to  read  as  follows: 

PART  334 — DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  Part  334 
continues  to  read  as  follows: 

Authority:  40  Stat.  266;  (33  U.S.C.  1)  and 
40  Stat.  892;  (33  U.S.C.  3). 

2.  Section  334.610  is  amended  by 
revising  the  heading  and  paragraphs 
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(a)(3),  (a)(6),  (b),  and  (c)  to  read  as 
follows: 

§  334.61 0  Key  West  Harbor,  at  U.S.  Naval 
Base,  Key  West,  Fla.;  naval  restricted  areas 
and  danger  zone. 

(a)  The  areas.  *  *  * 

(3)  All  waters  within  100  yards  of  the 
U.S.  Coast  Guard  Station  and  the 
westerly  end  of  Trumbo  Point  Annex 
beginning  at  the  shore  at  Latitude 
24°33'47.6"  N.,  Longitude  81°47'55.6" 
W.;  thence  westerly  to  Latitude 
24°33'48"  N.,  Longitude  81°48'00.9"  W.; 
thence  due  south  to  Latitude 
24°33'45.8"  N.,  Longitude  81°48'00.9" 
YV.;  thence  westerly  to  Latitude 
24°33'47"  N.,  Longitude  81°48'12"  W.; 
thence  northerly  to  Latitude  24°34'06.2" 
N.,  Longitude  81°48'10"  W.;  thence 
easterly  to  a  point  joining  the  restricted 
area  around  Fleming  Key  at  Latitude 
24°34'03.3"  N.,  Longitude  81°47'55"  W. 
(Area  #3). 

***** 

*  (6)  Danger  zone.  All  waters  within  an 
area  along  the  northeast  side  of  the 
Naval  Air  Station  on  Boca  Chica  Key 
defined  by  a  line  beginning  at  Latitude 
24°35'27.2"  N.,  Longitude  81°41'48.6" 
W.;  thence  proceed  in  a  northerly 
direction  to  a  point  at  Latitude 
24°35'48"  N.,  Longitude  81°41'49"  W.; 
thence  proceed  westerly  to  a  point  on 
the  shore  at  Latitude  24°35'49.1"  N., 
Longitude  81°42'03"  W.  (Area  #6). 

(b)  The  Regulations:  (1)  Entering  or 
crossing  Restricted  Areas  #1  and  #4  and 
the  Danger  Zone  (Area  #6)  described  in 
Paragraph  (a)  of  this  section  is 
prohibited. 

(2)  Privately  owTied  vessels,  properly 
registered  and  bearing  identification  in 
accordance  with  Federal  and/or  State 
laws  and  regulations  may  transit  the 
following  portions  of  restricted  areas  #2, 
#3  and  #5.  NOTE:  All  vessels  entering 
the  areas  at  night  must  display  lights  as 
required  by  Federal  law's  and  Coast 
Guard  regulations  or,  if  no  constant 
lights  are  required,  then  the  vessel  must 
display  a  bright  white  light  showing  all 
around  the  horizon, 

(i)  The  channel,  approximately  75 
yards  in  width,  extending  from  the 
northwest  corner  of  Pier  D-3  of  Trumbo 
Point  Annex,  eastward  beneath  the 
Fleming  Key  bridge  and  along  the  north 
shore  of  Trumbo  Point  Annex  (area  #3). 

(ii)  A  channel  of  150  feet  in  width 
which  extends  easterly  from  the  main 
ship  channel  into  Key  West  Bight,  the 
northerly  edge  of  which  channel  passes 
25  feet  south  of  the  Trumbo  Point 
Annex  piers  on  the  north  side  of  the 
Bight.  While  the  legitimate  access  of 
privately  owned  vessels  to  facilities  of 
Key  West  Bight  is  unimpeded,  it  is 
prohibited  to  moor,  anchor,  or  fish 


within  50  feet  of  any  U.S.  Government- 
owned  pier  or  craft  (area  #3). 

(iii)  The  dredged  portion  of  Boca 
Chica  channel  from  its  seaward  end  to 
a  point  due  south  of  the  east  end  of  the 
Boca  Chica  Bridge  (area  #5). 

(iv)  All  of  the  portion  of  Restricted 
Area  No.  2  that  lies  between  the  Truman 
Annex  Mole  and  the  Key  West  Harbor 
Range  Channel.  The  transit  zone 
extends  to  the  northeasterly  comer  of 
the  Truman  Annex  Mole,  thence  to  the 
northwesterly  end  of  the  breakwater  at 
Latitude  24°33'21.3"  N,  Longitude 
81°48'32.7"W. 

(3)  Stopping  or  landing  by  other  than 
Government-owned  vessels  and 
specifically  authorized  private  craft  in 
any  of  the  restricted  areas  or  danger 
zone  described  in  Paragraph  (a)  of  this 
section  is  prohibited. 

(4)  Vessels  using  the  restricted 
channel  areas  described  in  paragraph 
(b)(2)  (i),  (ii),  (iii),  and  (iv)  of  this  section 
shall  proceed  at  speeds  commensurate 
with  minimum  wake. 

(c)  The  regulations  in  this  section 
shall  be  enforced  by  the  Commanding 
Officer,  Naval  Air  Station,  Key  West, 
Florida,  and  such  agencies  as  he/she 
may  designate. 

Dated:  September  6, 1994. 

Stanley  G.  Genega, 

Major  General,  U.S.  Army,  Director  of  Civil 
Works. 

(FR  Doc.  94-22834  Filed  9-22-94;  8:45  am) 
BILLING  CODE  3710-02-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
[WY-OOIa;  FRL-6076-2] 

Clean  Air  Act  Interim  Approval  of 
Operating  Permit  Program;  State  of 
Wyoming 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  promulgating 
interim  approval  of  the  Operating 
Permit  Program  submitted  by  the  State 
of  Wyoming.  Wyoming’s  Operating 
Permit  Program  was  submitted  for  the 
purpose  of  complying  with  Federal 
requirements  which  mandate  that  states 
develop,  and  submit  to  EPA,  programs 
for  issuing  operating  permits  to  all 
major  stationary  sources,  and  to  certain 
other  sources. 

DATES:  This  direct  final  rule  is  effective 
on  November  22, 1994  unless  adverse  or 
critical  comments  are  received  by 
October  24, 1994.  If  the  effective  date  is 


delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Comments  should  be 
addressed  to  Laura  Farris,  8ART-AP,  at 
the  EPA  Regional  8  Office  listed. 

Copies  of  the  State’s  submittal  and 
other  supporting  information  used  in 
developing  this  final  rule  are  available 
for  public  inspection  during  normal 
business  hours  at  the  following  location: 
U.S.  Environmental  Protection  Agency, 
Region  8,  999  18th  Street,  suite  500, 
Denver,  Colorado  80202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Farris,  8ART-AP,  U.S. 
Environmental  Protection  Agency, 
Region  8,  999  18th  Street,  suite  500, 
Denver,  Colorado  80202,  (303)  294- 
7539. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

As  required  under  title  V  of  the  Clean 
Air  Act  (“the  Act”)  as  amended  (1990), 
EPA  has  promulgated  rules  which 
define  the  minimum  elements  of  an 
approvable  state  operating  permit 
program  and  the  corresponding 
standards  and  procedures  by  which  the 
EPA  will  approve,  oversee,  and 
withdraw  approval  of  state  operating 
permit  programs  (see  57  FR  32250  (July 
21, 1992)).  These  rules  are  codified  at  40 
Code  of  Federal  Regulations  (CFR)  part 
70  (part  70).  title  V  requires  states  to 
develop,  and  submit  to  EPA,  programs 
for  issuing  these  operating  permits  to  all 
major  stationary  sources  and  to  certain 
other  sources. 

The  Act  requires  that  states  develop 
and  submit  these  programs  to  EPA  by 
November  15, 1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  1  year  after  receiving  the 
submittal.  The  EPA’s  program  review 
occurs  pursuant  to  section  502  of  the 
Act  and  the  part  70  regulations,  which 
together  outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  part  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  2  years.  If  EPA  has  not 
fully  approved  a  program  by  2  years 
after  the  November  15, 1993  date,  or  by 
the  end  of  an  interim  program,  it  must 
establish  and  implement  a  Federal 
program. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
action  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing 
interim  approval  of  the  Operating 
Permit  Program  submitted  by  the  State 
of  Wyoming  should  adverse  or  critical 
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comments  be  filed.  Under  the 
procedures  established  in  the  May  10, 
1994  Federal  Register,  this  action  will 
be  effective  on  November  22, 1994 
unless,  by  October  24, 1994,  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  November  22,  1994. 

II.  Final  Action  and  Implications 

A.  Analysis  of  State  Submission 

1.  Support  Materials 

The  Governor  of  Wyoming  submitted 
an  administratively  complete  title  V 
Operating  Permit  Program  (PROGRAM) 
for  the  State  of  Wyoming  on  November 
19,  1993.  EPA  deemed  the  PROGRAM 
administratively  complete  in  a  letter  to 
the  Governor  dated  January  4, 1994.  The 
PROGRAM  submittal  includes  a  legal 
opinion  from  the  Attorney  General  of 
Wyoming  stating  that  the  laws  of  the 
State  provide  adequate  legal  authority  to 
carry  out  all  aspects  of  the  PROGRAM, 
and  a  description  of  how  the  State 
intends  to  implement  the  PROGRAM. 
The  submittal  additionally  contains 
evidence  of  proper  adoption  of  the 
PROGRAM  regulations,  application  and 
permit  forms,  and  a  permit  fee 
demonstration. 

2.  Regulations  and  Program 
Implementation 

The  Wyoming  PROGRAM,  including 
the  operating  permit  regulation  (Section 
30  of  the  Wyoming  Air  Quality 
Standards  and  Regulations), 
substantially  meets  the  requirements  of 
40  CFR  70.2  and  70.3  with  respect  to 
applicability;  40  CFR  70.4,  70.5,  and 
70.6  with  respect  to  permit  content 
including  operational  flexibility;  40  CFR 
70.5  with  respect  to  complete 
application  forms  and  criteria  which 
define  insignificant  activities  (emission 
thresholds  are  identified  in  section  30  as 
one  ton  per  year  for  regulated 
pollutants,  excluding  hazardous  air 
pollutant  [HAP]  sources,  and  1000 
pounds  per  year  for  HAPs);  40  CFR  70.7 
with  respect  to  public  participation  and 
minor  permit  modifications;  and  40  CFR 
70.11  with  respect  to  requirements  for 
enforcement  authority. 


Wyoming  has  the  authority  to  issue  a 
variance  from  requirements  imposed  by 
State  law  (36-11-601  W.S.A.).  The  EPA 
regards  this  provision  as  wholly 
external  to  the  PROGRAM  submitted  for 
approval  under  part  70,  and 
consequently  is  proposing  to  take  no 
action  on  this  provision  of  State  law. 

The  EPA  has  no  authority  to  approve 
provisions  of  State  law,  such  as  the 
variance  provision  referred  to,  which 
are  inconsistent  with  the  Act.  The  EPA 
does  not  recognize  the  ability  of  a 
permitting  authority  to  grant  relief  from 
the  duty  to  comply  with  a  federally 
enforceable  part  70  permit,  except 
where  such  relief  is  granted  through 
procedures  allowed  by  part  70.  The  EPA 
reserves  the  right  to  enforce  the  terms  of 
the  part  70  permit  where  the  permitting 
authority  purports  to  grant  relief  from 
the  duty  to  comply  with  a  part  70 
permit  in  a  manner  inconsistent  with 
part  70  procedures. 

Part  70  of  the  operating  permit 
regulations  requires  prompt  reporting  of 
deviations  from  the  permit 
requirements.  Section  70.6(a)(3)(iii)(B) 
requires  the  permitting  authority  to 
define  prompt  in  relation  to  the  degree 
and  type  of  deviation  likely  to  occur  and 
the  applicable  requirements.  Although 
the  permit  program  regulations  should 
define  prompt  for  purposes  of 
administrative  efficiency  and  clarity,  an 
acceptable  alternative  is  to  define 
prompt  in  each  individual  permit.  The 
EPA  believes  that  prompt  should 
generally  be  defined  as  requiring 
reporting  within  two  to  ten  days  of  the 
deviation.  Two  to  ten  days  is  sufficient 
time  in  most  cases  to  protect  public 
health  and  safety  as  well  as  to  provide 
a  forewarning  of  potential  problems.  For 
sources  with  a  low  level  of  excess 
emissions,  a  longer  time  period  may  be 
acceptable.  However,  prompt  reporting 
must  be  more  frequent  than  the 
semiannual  reporting  requirement, 
given  this  is  a  distinct  reporting 
obligation  under  §  70.6(a)(3)(iii)(A). 
Where  “prompt”  is  defined  in  the 
individual  permit  but  not  in  the 
program  regulations,  EPA  may  veto 
permits  that  do  not  contain  sufficiently 
prompt  reporting  of  deviations.  The 
Wyoming  PROGRAM  has  not  defined 
prompt  reporting  of  deviations. 

A  letter  sent  to  the  State  dated  May 

10. 1994,  identified  areas  in  which  the 
Wyoming  PROGRAM  was  deficient  and 
the  corrective  actions  that  were  to  be 
completed  either  prior  to  interim 
PROGRAM  approval  or  prior  to  full 
PROGRAM  approval.  In  a  letter  dated 
June  7, 1994,  which  included  an 
Attorney  General’s  opinion  dated  June 

6. 1994,  the  State  addressed  all  EPA 
issues  that  would  have  prevented  EPA 


from  issuing  interim  approval  of  the 
Wyoming  PROGRAM. 

The  State  has  not  addressed  those 
issues  that  require  corrective  action 
prior  to  full  PROGRAM  approval.  Areas 
in  which  the  Wyoming  PROGRAM  is 
deficient  and  require  corrective  action 
prior  to  full  PROGRAM  approval  are  as 
follows:  (1)  Section  30  states  that 
research  and  development  (R&D) 
operations  will  be  considered  as 
separate  and  discrete  stationary  sources 
when  determining  whether  such 
operations  are  subject  to  the  PROGRAM. 
If  an  R&D  facility  is  a  support  facility 
(co-located  with  a  separate  source, 
under  common  ownership  or  control 
and  50%  of  the  output  of  the  support 
unit  is  used  by  the  main  activity),  the 
emissions  from  this  R&D  facility  must 
be  included,  along  with  all  other 
emissions  at  the  source,  to  determine 
applicability  to  section  30.  Section  30 
must  be  revised  to  assure  R&D  support 
facilities  are  included  in  major  source 
determinations.  (2)  Language  in  the 
Wyoming  Environmental  Quality  Act 
(WEQA)  appears  to  reduce  the  penalty 
for  civil  violations  committed  by  surface 
coal  mine  operations  from  a  maximum 
of  ten  thousand  dollars  per  day  to  five 
thousand  dollars  per  day.  This  language 
needs  to  be  changed  in  the  WEQA  or 
clarified  in  an  Attorney  General’s 
opinion  to  indicate  that  the  five 
thousand  dollar  penalty  relates  only  to 
activities  subject  to  the  Surface  Mining 
Control  and  Reclamation  Act.  (3)  The 
WEQA  bases  individual  and  corporate 
liability  on  knowing  and  willful 
violations  of  the  WEQA.  This  statute 
needs  to  be  revised  to  include  language 
that  provides  strict  liability  for 
corporate  officers,  directors  or  agents  in 
civil  actions.  (4)  The  WEQA  does  not 
provide  for  a  per  day,  per  violation 
penalty  for  false  statements  or 
tampering  with  monitoring  devices, 
only  a  fine  of  ten  thousand  dollars  or 
imprisonment  for  one  year  in  county 
jail,  or  both.  The  statute  needs  to  be 
changed  to  include  a  per  day,  per 
violation  penalty.  (5)  Section  30 
requires  insignificant  activities  to  be 
listed  in  permit  applications,  but  does 
not  require  that  applicable  requirements 
that  might  apply  to  such  activities  be 
identified.  The  general  provision  of  40 
CFR  70.5(c)  ensures  that  information 
concerning  applicable  requirements  will 
be  included  in  the  application.  Section 
30  must  be  revised  to  include  language 
similar  to  the  general  provision  in  40 
CFR  70.5(c),  or  an  AG’s  opinion  must 
clarify  that  the  State  will  ensure  that  all 
applicable  requirements  are  identified 
for  any  insignificant  activities.  (6)  The 
provision  in  section  30  regarding 
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general  permits  is  inconsistent  with 
§  70.6(d)  because  they  do  not  require 
notice  and  an  opportunity  for  public 
participation  consistent  with  §  70.7(h). 
This  provision  must  be  revised  or 
clarified  in  an  Attorney  General’s 
Opinion.  (7)  It  is  unclear  if  section  30 
provides  the  State  with  authority  to 
implement  emissions  trading  under  a 
permit  cap,  which  is  required  by 
§  70.4(b)(12)(iii).  The  State  must  clarify 
its  authority  on  this  issue,  or  revise 
section  30  to  provide  such  authority.  (8) 
The  Governor’s  letter  submitting  the 
Wyoming  PROGRAM  states  that  the 
PROGRAM  will  apply  to  all  applicable 
operating  stationary  sources  of  air 
pollutants  within  the  State  of  Wyoming 
“with  the  exception  of  those  sources 
located  on  Indian  lands.”  However,  the 
PROGRAM  does  not  define  “Indian 
lands.”  The  State  must  provide  such  a 
definition  prior  to  full  PROGRAM 
roval. 

efer  to  the  technical  support 
document  accompanying  this 
rulemaking  for  a  detailed  explanation  of 
each  PROGRAM  deficiency  and  the 
State’s  corrective  actions,  where 
provided. 

3.  Permit  Fee  Demonstration 
The  State  of  Wyoming  established  an 
initial  fee  for  regulated  air  pollutants 
below  the  presumptive  minimum  set  in 
title  V,  section  502  and  part  70,  and  was 
required  to  submit  a  detailed  permit  fee 
demonstration  as  part  of  its  PROGRAM 
submittal.  The  basis  of  this  fee 
demonstration  included  a  workload 
analysis,  which  estimated  the  annual 
cost  of  running  the  PROGRAM  to  be 
$1.43  million.  This  amount,  divided  by 
the  total  actual  emissions  from  part  70 
sources,  resulted  in  a  $10  per  ton  fee  for 
actual  emissions  of  regulated  air 
pollutants  for  fiscal  year  1993  (fees  will 
not  be  charged  on  emissions  exceeding 
4,000  tons  per  year  per  pollutant  at  a 
source).  This  fee  structure  is  subject  to 
a  biennial  review  by  the  Wyoming  Joint 
Minerals,  Business  and  Economic 
Development  Committee.  After  careful 
review,  the  State  of  Wyoming 
determined  that  these  fees  would 
support  the  PROGRAM  costs  as  required 
by  40  CFR  70.9(a).  Upon  review  of  this 
demonstration,  the  EPA  noted  the 
following  concern:  The  WEQA  gives  the 
State  the  authority  to  assess  and  collect 
annual  permit  fees  in  an  amount 
sufficient  to  cover  all  reasonable  direct 
and  indirect  costs  of  the  PROGRAM  for 
a  two  year  period  of  time.  The  Wyoming 
Legislature  must  authorize  an  increase 
in  such  fees.  If  such  an  increase  is  not 
granted,  and  the  State  is  not  able  to  fund 
all  the  costs  of  the  PROGRAM,  the  EPA 
would  be  required  to  disapprove  or 


withdraw  the  part  70  program,  impose 
sanctions,  and  implement  a  Federal 
permitting  program. 

4.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

a.  Authority  and/or  Commitments  for 
section  112  Implementation.  Wyoming 
has  demonstrated  in  its  PROGRAM, 
submittal  adequate  legal  authority  to 
implement  and  enforce  all  section  112 
requirements  through  the  title  V  permit. 
This  legal  authority  is  contained  in 
Wyoming’s  WEQA  and  in  regulatory 
provisions  defining  “applicable 
requirements”  by  stating  that  the  permit 
must  incorporate  all  applicable 
requirements.  EPA  has  determined  that 
this  legal  authority  is  sufficient  to  allow 
Wyoming  to  issue  permits  that  assure 
compliance  with  all  section  112 
requirements. 

For  further  rationale  on  this 
interpretation,  please  refer  to  the 
Technical  Support  Document 
accompanying  this  rulemaking  and  the 
April  13, 1993  guidance  memorandum 
titled  “Title  V  Program  Approval 
Criteria  for  Section  112  Activities,” 
signed  by  John  Seitz. 

o.  Implementation  of  112(g)  Upon 
Program  Approval.  As  a  condition  of 
approval  of  the  part  70  PROGRAM, 
Wyoming  is  required  to  implement 
section  112(g)  of  the  Act  from  the 
effective  date  of  the  part  70  PROGRAM. 
Imposition  of  case-by-case 
determinations  of  a  maximum 
achievable  control  technology  (MACT) 
under  section  112(g)  will  require  the  use 
of  a  mechanism  for  establishing 
federally  enforceable  restrictions  on  a 
source-specific  basis.  The  EPA  is 
proposing  to  approve  Wyoming’s 
preconstruction  permitting  program 
found  in  section  24,  under  the  authority 
of  title  V  and  part  70  solely  for  the 
purpose  of  implementing  section  112(g) 
during  the  transition  period  between 
title  V  approval  and  adoption  of  a  State 
rule  implementing  EPA’s  section  112(g) 
regulations.  EPA  believes  this  approval 
is  necessary  so  that  Wyoming  has  a 
mechanism  in  place  to  establish 
federally  enforceable  restrictions  for 
section  112(g)  purposes  from  the  date  of 
part  70  approval.  Section  112(1) 
provides  statutory  authority  for 
approval  for  the  use  of  State  air 
programs  to  implement  section  112(g), 
and  title  V  and  section  112(g)  provide 
authority  for  this  limited  approval 
because  of  the  direct  linkage  between 
implementation  of  section  112(g)  and 
title  V.  The  scope  of  this  approval  is 
narrowly  limited  to  section  112(g),  and 
does  not  confer  or  imply  approval  for 
purposes  of  any  other  provision  under 
the  Act.  If  Wyoming  does  not  wish  to 


implement  section  112(g)  through  its 
preconstruction  permit  program  and  can 
demonstrate  that  an  alternative  means  of 
implementing  section  112(g)  exists,  the 
EPA  may,  in  the  final  action  approving 
Wyoming’s  PROGRAM,  approve  the 
alternative  instead.  To  the  extent  the 
State  does  not  have  the  authority  to 
regulate  HAPs  through  existing  State 
law,  the  State  may  disallow 
modifications  during  the  transition 
period. 

This  approval  is  for  an  interim  period 
only,  until  such  time  as  the  State  is  able 
to  adopt  regulations  consistent  with  any 
regulations  promulgated  by  EPA  to 
implement  section  112(g).  Accordingly, 
EPA  is  proposing  to  limit  the  duration 
of  this  approval  to  a  reasonable  time 
following  promulgation  of  section 
112(g)  regulations  so  that  Wyoming, 
acting  expeditiously,  will  be  able  to 
adopt  regulations  consistent  with  the 
section  112(g)  regulations.  The  EPA  is 
proposing  here  to  limit  the  duration  of 
this  approval  to  18  months  following 
promulgation  by  EPA  of  section  112(g) 
regulations.  Comment  is  solicited  on 
whether  18  months  is  an  appropriate 
period  considering  Wyoming’s 
procedures  for  adoption  of  Federal 
regulations. 

c.  Program  for  Straight  Delegation  of 
section  112  Standards.  Requirements  for 
approval,  specified  in  40  CFR  70.4(b), 
encompass  section  112(1)(5) 
requirements  for  approval  of  a  program 
for  delegation  of  section  112  general 
provisions  subpart  A  and  standards  as 
promulgated  by  EPA  as  they  apply  to 
part  70  sources.  Section  112(1)(5) 
requires  that  the  State’s  program  contain 
adequate  authorities,  adequate  resources 
for  implementation,  and  an  expeditious 
compliance  schedule,  which  are  also 
requirements  under  part  70.  The  State  of 
Wyoming  acknowledges  that  its  request 
for  approval  of  a  part  70  program  is  also 
a  request  for  approval  of  a  program  for 
delegation  of  unchanged  existing  and 
future  section  112  requirements  under 
the  authority  of  section  112(1)  as  they 
apply  to  part  70  sources.  This  shall 
include  the  most  recent  versions  of  any 
existing  standards  and  all  future 
requirements  promulgated  under 
section  112,  including  the  general 
provisions  for  part  63  and  all  other 
infrastructure  rules.  The  State  can  now 
receive  delegation  of  any  new  authority 
required  by  section  112  of  the  Act 
through  the  delegation  process. 

The  radionuclide  national  emission 
standard  for  HAPs  (NESHAP)  is  a 
section  112  regulation  and  therefore, 
also  an  applicable  requirement  under 
the  State  PROGRAM.  Sources  which  are 
currently  defined  as  part  70  sources  and 
emit  radionuclides  are  subject  to 
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Federal  radionuclide  standards. 

Currently  the  State  of  Wyoming  has  no 
such  sources.  However,  sources  which 
are  not  currently  part  70  sources  may  be 
defined  as  major  sources  under 
forthcoming  Federal  radionuclide 
regulations.  The  EPA  will  work  with  the 
State  in  the  development  of  its 
radionuclide  program  to  ensure  that 
permits  are  issued  in  a  timely  manneT. 

The  State  also  has  the  option  at  any 
time  to  request,  under  section  112(1)  of 
the  Act,  delegation  of  section  112 
requirements  in  the  form  of  State 
regulations  which  the  State 
demonstrates  are  equivalent  to  the 
corresponding  section  112  provisions 
promulgated  by  EPA.  At  this  time,  the 
State  plans  to  use  the  mechanism  of 
case-by-case  rulemaking  to  adopt 
unchanged  Federal  section  112 
requirements  into  its  regulations. 

Therefore,  the  EPA  is  also  proposing 
to  grant  approval  under  section  112(1)(5)’ 
and  40  CFR  63.91  of  the  State’s  program 
for  receiving  delegation  of  section  112 
standards  that  are- unchanged  from  the 
Federal  standards  as  promulgated. 

d.  Program  for  Implementing  Title  IV 
of  the  Act.  Wyoming’s  PROGRAM 
contains  adequate  authority  to  issue 
permits  which  reflect  the  requirements 
of  title  IV  of  the  Act,  and  commits  to 
adopt  the  rules  and  requirements 
promulgated  by  EPA  to  implement  an 
acid  rain  program  through  the  title  V 
permit. 

B.  Options  for  Appraval/Disappraval 
and  Implications 

The  EPA  is  promulgating  interim 
approval  to  the  operating  permit 
program  submitted  by  the  State  of 
Wyoming  on  November  19, 1993.  The 
State  must  make  the  changes  discussed 
above  to  receive  full  approval.  Evidence 
of  these  statutory  and  regulatory 
revisions  must  be  submitted  to  EPA 
within  18  months  of  EPA’s  interim 
approval  of  the  Wyoming  PROGRAM. 

At  the  time  of  this  document,  the 
State  had  not  made  an  affirmative 
showing  of  legal  authority  to  regulate 
sources  within  the  exterior  boundaries 
of  Indian  Reservations  in  Wyoming 
under  the  Act.  Therefore,  interim 
approval  of  the  Wyoming  PROGRAM 
will  not  extend  to  lands  within  the 
exterior  boundaries  of  Indian 
Reservations.  Until  the  State  makes  such 
a  showing,  part  70  sources  within  the 
exterior  boundaries  of  Indian 
Reservations  in  Wyoming  will  be 
subject  to  the  Federal  operating  permit 
program  to  be  promulgated  in  40  CFR 
part  71,  or  subject  to  the  program  of  any 
Tribe  delegated  such  authority  under 
section  301(d)  of  the  Act.  The  EPA 
anticipates  promulgating  an  Indian  Air 


Regulation,  at  which  time  how  the  State 
defines  Indian  lands  could  become  an 
approval  issue. 

This  interim  approval,  which  may  not 
be  renewed,  extends  for  a  period  of  up 
to  two  years.  During  the  interim 
approval  period,  the  State  is  protected 
from  sanctions  for  failure  to  have  a 
program,  and  EPA  is  not  obligated  to 
promulgate  a  Federal  permit  program  in 
the  State.  Permits  issued  under  a 
program  with  interim  approval  have  full 
standing  with  respect  to  part  70,  and  the 
one  year  time  period  for  submittal  of 
permit  applications  by  subject  sources 
begins  upon  interim  approval,  as  does 
the  three  year  tftne  period  for  processing 
the  initial  permit  applications. 

Requirements  for  approval,  specified 
in  40  CFR  70.4(b),  encompass  section 
1 12(1)(5)  requirements  for  approval  of  a 
program  for  delegation  of  section  112 
standards  as  promulgated  by  EPA  as 
they  apply  to  part  70  sources.  Section 
112(1)(5)  requires  that  the  State’s 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.  Therefore,  the  EPA  is  also 
proposing  to  grant  approval  under 
section  112(1)(5)  and  40  CFR  63.91  of 
the  State’s  program  for  receiving 
delegation  of  section  112  standards  that 
are  unchanged  from  Federal  standards 
as  promulgated.  This  program  for 
delegations  only  applies  to  sources 
covered  by  the  part  70  program. 

III.  Administrative  Requirements 

A.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  direct  final  rule. 

Copies  of  the  State’s  submittal  and  other 
information  relied  upon  for  the 
development  of  this  rul8  are  contained 
in  a  docket  maintained  at  the  EPA 
Regional  Office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by,  EPA  in  the  review  of  the 
PROGRAM  and  development  of  this 
rule.  The  principal  purposes  of  the 
docket  are: 

(1)  To  allow  interested  parties  a 
means  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process;  and 

(2)  To  serve  as  the  record  in  case  of 
judicial  review.  The  EPA  will  consider 
any  comments  received  by  October  24, 
1994. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 


C.  Regulatory  Flexibility  Act 

The  EPA’s  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permit  programs  submitted  to 
satisfy  the  requirements  of  40  CFR  part 
70.  Because  this  action  does  not  impose 
any  new  requirements,  it  does  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intergovernmental 
relations.  Operating  permits,  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  September  14, 1994. 

Kerrigan  Clough, 

Acting  Regional  Administrator. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  435  and  436 

[MB-52-IFC] 

FUN  0938-AF69 

Medicaid  Program:  Outstation  Intake 
Locations  for  Certain  Low-Income 
Pregnant  Women,  Infants,  and 
Children  Under  Age  19 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Interim  final  rule  with  comment 
period. 

SUMMARY:  This  interim  final  rule 
interprets  the  statutory  requirement  that 
State  Medicaid  agencies  must  provide 
for  receiving  and  initially  processing 
Medicaid  applications  by  certain  low- 
income  pregnant  women,  infants,  and 
children  under  age  19  at  locations  other 
than  those  used  for  the  receipt  and 
processing  of  applications  for  Aid  to 
Families  with  Dependent  Children 
(AFDC).  The  statutory  requirement  also 
provides  that  the  application  form  for 
these  individuals  must  be  different  from 
the  application  form  used  for  AFDC 
The  basis  for  the  rule  is  section 
1902(a)(55)  of  the  Social  Security  Act,  as 
added  by  section  4602(a)(3)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990. 

OATES:  Effective  Date.  This  interim  final 
rule  is  effective  on  October  24, 1994. 

Comment  Date.  Comments  will  be 
considered  if  received  at  the  appropriate 
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address,  as  provided  in  the 
“ADDRESSES”  section  below,  no  later 
than  5:00  p.m.  on  November  22, 1994. 
ADDRESSES:  Mail  comments  (original 
and  three  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  MB- 
52-IFC,  P.O.  Box  7518,  Baltimore,  Md. 
21207-0518. 

Please  address  a  copy  of  comments  on 
information  collection  requirements  to: 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Laura  Oliven,  Office 
of  Management  and  Budget,  Room  3002, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

If  you  prefer,  you  may  deliver  your 
comments  (original  and  three  copies)  to 
one  of  the  following  addresses:  Room 
309-G,  Hubert  H.  Humphrey  Building, 
200  Independence  Avenue,  SW., 
Washington,  DC  20201,  or  Room  132, 
East  High  Rise  Building,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
of  facsimile  (FAX)  transmission. 

In  commenting,  please  refer  to  file 
code  MB-52-IFC.  Timely  comments 
will  be  available  for  public  inspection  as 
they  are  received,  beginning 
approximately  three  weeks  after 
publication  of  this  document,  in  room 
309-G  of  the  Department’s  offices  at  200 
Independence  Avenue,  SW., 

Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5:00  p.m.  (telephone:  (202)  690-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Tomlinson,  (410)  966—4463. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Generally,  sections  1902(a)(10)(A)  and 
(C)  of  the  Social  Security  Act  (the  Act) 
specify  the  groups  of  individuals  who 
may  be  eligible  for  Medicaid.  Among 
these  groups  are  low-income  pregnant 
women,  infants,  and  Children  under  age 
19  who  have  incomes  that  are  a 
specified  percentage  of  the  Federal 
poverty  level.  Because  Medicaid 
eligibility  for  many  of  the  eligibility 
groups  specified  under  section 
1902(a)(10)(A)  is  associated  with 
eligibility  for  or  receipt  of  Aid  to 
Families  With  Dependent  Children 
(AFDC),  many  State  Medicaid  agencies 
provide  for  the  receipt  and  processing  of 
Medicaid  applications  at  welfare  offices, 
either  concurrent  with  or  separate  from 
application  for  AFDC  or  other  cash 
assistance.  In  most  cases  in  which  an 
individual  is  determined  to  be  eligible 
for  AFDC  on  the  basis  of  an  AFDC 
application,  Medicaid  eligibility  is 
automatic  without  a  separate  Medicaid 


application.  For  other  eligibility  groups, 
such  as  low-income  pregnant  women, 
infants,  and  children  under  age  19  with 
incomes  related  to  the  Federal  poverty 
level,  eligibility  for  Medicaid  is  not 
associated  with  AFDC  eligibility. 

In  an  effort  to  make  the  Medicaid 
application  process  more  accessible  to 
low-income  pregnant  women,  infants, 
and  children  under  age  19,  Congress 
enacted  section  4602  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA  ’90),  Public  Law  101-508,  on 
November  5, 1990.  Section  4602(a)(3) 
amended  the  Social  Security  Act  to  add 
a  new  Medicaid  State  plan  requirement 
under  section  1902(a)(55)  relating  to  the 
application  process  for  these  eligibility 
groups.  The  new  section  1902(a)(55) 
requires  that  a  State  Medicaid  plan 
provide  for  receipt  and  initial 
processing  of  Medicaid  applications 
from  the  following  groups  of  individuals 
at  locations  other  than  those  used  for 
processing  applications  for  AFDC  and 
for  using  at  these  locations  an 
application  form  for  Medicaid  that  is 
not  the  AFDC  application  form: 

•  Individuals  specified  under  section 
1902(a)(10)(A)(i)(IV)  of  the  Act  (the 
mandatory  eligibility  group  of  pregnant 
women  or  infants  with  incomes  up  to 
133  percent  of  the  Federal  poverty 
level); 

•  Individuals  specified  under  section 
1902(a)(10)(A)(i)(VI)  of  the  Act  (the 
mandatory  eligibility  group  of  children 
age  1  up  to  age  6  with  incomes  at  133 
percent  of  the  Federal  poverty  level): 

•  Individuals  specified  under  section 
1902(a)(10)(A)(i)(VII)  of  the  Act  (the 
mandatory  eligibility  group  of  children 
age  6  up  to  age  19  bom  after  September 
30, 1983,  with  incomes  up  to  100 
percent  of  the  Federal  poverty  level); 

•  Individuals  specified  under  section 
1902(a)(10)(A)(ii)(IX)  of  the  Act  (the 
optional  eligibility  groups  of  pregnant 
women  or  infants,  children  age  1  up  to 
age  6,  and  children  age  6  up  to  age  19. 
who  are  not  eligible  as  a  mandatory 
group,  with  incomes  up  to  185  percent 
of  the  Federal  poverty  level). 

Section  1902{a)(55)  provides  that  the 
outstation  locations  for  receipt  and 
initial  processing  of  applications  for 
these  individuals  must  include  facilities 
defined  as  disproportionate  share 
hospitals  under  section  1923(a)(1)(A)  of 
the  Act  and  Federally-qualified  health 
centers  described  in  section 
1905(1)(2)(B)  of  the  Act. 

The  provisions  of  section  1902(a)(55) 
apply  to  Medicaid  payments  for 
calendar  quarters  beginning  on  or  after 
July  1,  1991,  without  regard  to  whether 
final  regulations  to  carry  out  the 
provisions  have  been  promulgated  by 
that  date. 


II.  Provisions  of  the  Regulations 

We  are  amending  the  Medicaid 
regulations  under  42  CFR  parts  435  and 
436  to  incorporate  the  provisions  of 
section  1902(a)(55)  of  the  Act. 
Specifically — 

1.  Outstation  Locations 

We  have  added  a  new  §  435.904  to 
require  that  the  State  Medicaid  agency 
provide  an  opportunity  for  the 
designated  groups  of  low-income 
pregnant  women,  infants,  and  children 
under  age  19  to  apply  for  Medicaid  and 
have  their  application  initially 
processed  at  locations  other  than  those 
at  which  AFDC  applications  are 
received  and  processed.  The  statutory 
language  of  section  1902(a)(55)  of  the 
Act,  as  added  by  section  4602  of  OBRA 
’90,  requires  that  States  provide  an 
opportunity  to  apply  for  Medicaid  at 
locations  other  than  welfare  offices, 
including  Federally-qualified  health 
centers  and  disproportionate  share 
hospitals.  By  specifying  that  certain 
types  of  facilities  be  among  the 
outstation  locations,  Congress  clearly 
intended  that,  at  a  minimum,  Federally 
qualified  health  centers  and 
disproportionate  share  hospitals  would 
be  among  the  outstation  locations. 

We  consulted  extensively  with  States 
and  related  organizations  and  agencies 
before  developing  these  interim  final 
regulations.  During  this  consultation, 
we  considered  the  option  of  requiring 
States  to  outstation  staff  at  every  site 
operated  by  each  Federally-qualified 
health  center  and  disproportionate  share 
hospital.  However,  we  rejected  this 
requirement  because  we  believe  that  it 
would  be  burdensome  on  the  States. 
Therefore,  to  provide  States  with  as 
much  flexibility  as  possible,  especially 
in  this  era  of  restricted  resources,  we 
have  chosen  to  offer  States  two  .choices 
for  implementing  the  outstationing 
requirement.  A  State  may  establish 
outstation  locations  at  each  Federally- 
qualified  health  center  and  each 
disproportionate  share  hospital 
participating  in  the  State’s  Medicaid 
program  and  providing  services  to 
Medicaid-eligible  pregnant  women  and 
to  children,  but  not  at  every  site 
operated  by  these  entities.  As  an 
alternative,  a  State  may  submit  a  plan 
that  provides  for  outstation  locations 
which  include  at  least  some  Federally- 
qualified  health  centers  and 
disproportionate  share  hospitals,  but  not 
all  such  entities  that  provide  services  to 
the  target  populations.  For  the 
alternative  plan  to  be  approved  by 
HCFA,  the  State  must  demonstrate  that 
it  is  equally  or  more  effective  in 
outreach  than  a  plan  that  would  meet 
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the  general  requirement,  including  the 
same  level  of  staffing  and  funding  by  the 
State  as  the  State  would  be  required  to 
commit  to  implement  outstationing 
under  the  general  requirement. 

We  are  requiring  that  the  outstations 
include  Indian  health  clinics  operated' 
by  a  tribe  or  tribal  organization,  as  these 
clinics  are  specifically  included  in  the 
definition  of  Federally-qualified  health 
centers  under  section  1905(1)(2)(B)  of 
the  Act,  and  included  in  the  definition 
of  rural  health  clinics  under  42  CFR  part 
491,  subpart  A.  If  a  Federally-qualified 
health  center  or  disproportionate  share 
hospital  has  more  than  one  site,  the 
State  must  ensure  that  applications  for 
Medicaid  can  be  taken  at  an  outstation 
location. 

In  addition  to  placing  outstationed 
eligibility  workers  at  Federally-qualified 
health  centers  and  disproportionate 
share  hospitals  (or  locations  under  an 
approved  alternative  plan)  that  provide 
services  to  Medicaid-eligible  pregnant 
women  and  to  children,  States  may 
consider  other  locations  that  are 
frequently  visited  by  the  targeted 
populations.  For  example,  States  may 
consider  family  support  centers  or 
school-linked  service  centers  in 
addition  to  other  sites  operated  by 
Federally-qualified  health  centers  as 
suitable  outstation  locations. 

To  permit  additional  flexibility,  we 
are  allowing  a  State,  at  its  option,  to 
enter  into  reciprocal  agreements  with 
adjoining  States  to  ensure  that  the 
population  living  in  border  areas  of  a 
State  have  the  opportunity  to  apply  for 
Medicaid  at  the  health  care  locations 
they  normally  frequent  when  those 
facilities  are  in  another  State 
(§  435.904(c)(4)). 

2.  Initial  Processing 

Section  1902(a)(55)  provides  for 
"initial  processing"  of  applications  for 
the  designated  low-income  pregnant 
women,  infant,  and  children  groups. 
However,  the  phrase  "initial 
processing"  is  ambiguous  and  is  not 
defined  in  the  statute.  The  House  Report 
accompanying  OBRA  ’90  states  that  the 
“entire  application  process  would  he 
conducted  at  [an  outstation],”  and  that 
the  final  eligibility  determination  could 
also  be  made  there.  The  language  of  the 
House  Report  goes  further  to  state  that 
"even  if  the  eligibility  worker  were  an 
employee  of  the  hospital  or  clinic,  the 
pregnant  woman  or  child  would  not  be 
required  to  go  to  the  welfare  office  for 
a  face-to-face  interview  in  order  to 
complete  the  eligibility  determination 
process.  Instead,  the  simplified 
application  form,  along  with  necessary 
documentation,  would  then  be 
forwarded  to  the  welfare  office  for  final 


determination.”  (H.  Rept.  No.  881, 101st 
Cong.,  2d  Sess.  105  (1990)).  We  are, 
therefore,  defining  “initial  processing" 
to  mean  taking  applications,  assisting 
applicants  in  completing  the 
application,  providing  information  and 
referrals,  obtaining  required 
documentation  to  complete  processing 
of  the  application,  assuring  that  the 
information  contained  on  the 
application  form  is  complete,  and 
conducting  any  necessary  interviews. 
Initial  processing  does  not  include 
evaluating  the  information  contained  on 
the  application  and  the  supporting 
documentation  nor  making  a 
determination  of  eligibility  or 
ineligibility  §  435.904(d)(2).  Even 
though  the  phrase  "initial  processing"  is 
not  defined  to  include  determinations  of 
eligibility  or  ineligibility,  State 
eligibility  workers  who  are  assigned  to 
outstation  locations  may  perform  these 
tasks  if  they  are  authorized  to  do  so  in 
the  regular  Medicaid  agency  intake 
office,  as  discussed  in  detail  below.  If 
we  were  to  define  initial'  processing  to 
include  making  a  determination  of 
eligibility,  the  definition  would  conflict 
with  the  requirement  of  section 
1902(a)(5)  of  the  Act.  Under  section 
1902(a)(5),  the  plan  must  be 
administered  by  a  single  State  agency 
and  determination  of  eligibility  is 
restricted  by  this  section  to  the 
Medicaid  agency,  the  title  IV- A  agency, 
or  SSA  when  administering  the  SSI 
program. 

3.  Staffing 

The  State  must  assure  HCFA  that  staff 
are  available  at  each  outstation  location 
to  accept  applications  and  assist 
applicants  with  the  application  process 
during  the  hours  that  the  regular  State 
Medicaid  offices  are  normally  open 
(§  435.904(e)).  In  addition,  we  are 
providing  an  exception  to  this 
requirement  for  staffing,  and  hours 
when  staff  are  available,  at  locations 
that  are  infrequently  used  by  the 
designated  groups  of  low-income 
pregnant  women,  infants,  and  children. 
To  fulfill  the  spirit  of  this  legislation,  we 
also  encourage  States  to  make  outstation 
workers  available  at  additional  hours  in 
the  evening  or  on  weekends  beyond  the 
minimum  staffing  requirement  set  forth 
in  these  regulations,  thereby  making 
access  and  the  opportunity  to  apply  for 
Medicaid  as  easy  as  possible  for  the 
designated  groups. 

In  order  to  provide  the  States  with  as 
much  flexibility  as  possible,  we  are 
allowing  States  to  target  and  conserve 
their  resources  while  complying  with 
the  requirement  on  availability  of  staff. 
We  are  not  requiring, outstation  intake 
workers  to  be  employees  of  the  State 


Medicaid  agency,  which  is  consistent 
with  our  regulations  under  42  CFR  Part 
432.  However,  all  staff  that  perform  this 
function  must  be  trained  to  assist 
applicants  in  filing  applications  and  to 
accurately  answer  questions  that 
applicants  may  have  or  to  refer  such 
questions  to  the  State  agency’s  regular 
office  for  answers.  At  a  minimum,  staff 
must  be  available  at  all  Federally- 
qualified  health  centers  and 
disproportionate  share  hospitals  that 
provide  services  to  Medicaid-eligible 
pregnant  women  and  to  children.  Proper 
application  forms  must  be  on  hand  at  all 
locations. 

We  are  permitting  States  to  staff 
outstation  locations  with  State 
employees,  provider  or  contractor 
employees,  or  volunteers  under  certain 
conditions  and  limitations.  When  a 
State  places  staff  at  outstation  locations, 
the  State  may  schedule  persons  to  either 
work  at  a  specific  location  or  rotate 
among  several  locations.  State 
employees  who  are  placed  at  outstation 
locations  may  perform  any  tasks  in 
connection  with  the  receipt  of,  and 
processing  of,  an  application  for 
Medicaid  at  the  outstation  location  that 
the  employee  would  be  authorized  to 
perform  at  the  State  agency  office, 
including  the  eligibility  determination. 
Provider  or  contractor  employees  at 
these  locations  may  only  perform  initial 
processing.  This  includes  taking  all 
actions  in  receiving  and  processing 
applications  and  excludes  evaluating 
information  provided  on  applications 
and  supporting  documentation  and 
making  eligibility  determinations.  If 
contractor  or  provider  employees, 
including  provider  contractors,  are 
used,  the  State  must  ensure,  whether  by 
contract  or  other  means,  that  these 
employees  adhere  to  State  and  Federal 
confidentiality  of  information 
provisions  concerning  applicant  and 
recipient  information  as  specified  in  42 
CFR  431.300  through  431.307,  to  the 
prohibition  on  reassignment  of  provider 
claims,  as  specified  in  42  CFR  447.10, 
and  to  all  State  and  Federal  laws 
concerning  conflicts  of  interest. 
Volunteers  may  be  used  in  the  same 
manner  as  provider  or  contractor 
employees,  with  the  same  requirements 
for  adherence  to  confidentiality  of 
information  and  conflict  of  interest 
prohibitions.  These  provisions  are 
consistent  with  our  regulations  at  42 
CFR  431.10  (c)  and  (e)  which  specify  the 
entities  authorized  to  make 
determinations  of  eligibility  for 
Medicaid  and  the  authority  of  the  single 
State  agency. 

At  locations  that  are  infrequently  used 
by  low-income  pregnant  women, 
infants,  and  children  under  19,  States 
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may  use  volunteers,  provider  or 
contractor  employees,  or  State  agency 
staff,  or  telephone  assistance.  At  these 
locations,  the  State  must  display  a 
notice  in  a  prominent  place  advising 
potential  applicants  about  when 
outstation  intake  staff  will  be  available. 
The  notification  methods  must  take  into 
account  the  needs  and  characteristics  of 
the  population  served.  The  notice  must 
provide  a  telephone  number  that 
applicants  may  call  for  assistance  with 
initial  processing  of  an  application 
when  staff  are  not  available.  The  notice 
also  must  comply  with  Federal  and 
State  laws  and  regulations  concerning 
the  provision  of  adequate  notice  to 
persons  who  are  blind  or  deaf  or  who 
cannot  read  or  understand  the  English 
language.  The  notice  must  adequately 
inform  these  people  of  the  opportunity 
to  apply  for  Medicaid  at  locations  other 
than  the  welfare  office. 

4.  Application  Forms 

Section  1902(a)(55)(B)  specifies  that 
the  application  form  that  is  to  be  used 
by  the  designated  groups  of  low-income 
pregnant  women,  infants,  and  children 
under  19  at  the  Medicaid  outstation 
locations  must  be  an  application  other 
than  that  used  to  apply  for  AFDC.  The 
legislative  history  for  OBRA  ’90  states 
that  the  House  Committee  bill  would 
require  States  to  provide  for  the  use  of 
applications  for  Medicaid-only  coverage 
at  outreach  locations.  It  also  states  that 
“States  would  develop  application 
forms  for  use  at  designated  hospitals, 
health  centers,  and  other  outreach 
locations.  These  simplified  forms  would 
contain  only  those  information 
requirements  necessary  to  determine 
eligibility  for  Medicaid.”  (Emphasis 
added.)  H.  Rept.  No.  881, 101st  Cong., 

2d.  Sess.  105  (1990).  The  legislative 
history  language  further  lists  the  items 
which  should  appear  on  the  application 
form. 

To  permit  as  much  flexibility  as 
possible  within  the  scope  of  the 
statutory  language,  we  are  specifying  in 
§  435.907(c)  that  the  application  form, 
including  any  computerized  application 
form,  used  at  outstation  locations  be  an 
application  designed  for  the  designated 
groups  of  low-income  pregnant  women, 
infants,  and  children  under  age  19,  an 
application  already  used  by  Medicaid 
for  applicants  seeking  Medicaid  only,  or 
a  multiple-program  application  form  in 
which  only  that  information  appropriate 
for  the  Medicaid  program  is  obtained 
from  the  designated  low-income 
eligibility  groups.  The  application  form 
used  may  not  be  the  application  form 
used  to  apply  for  AFDC.  In  response  to 
expressed  concerns,  we  are  permitting 
States  to  continue  to  use  an  application 


form  that  is  designed  to  accommodate 
all  assistance  programs  under  certain 
circumstances.  States  may  continue  to 
use  a  multiple-program  application  form 
if  the  form  contains  Medicaid-only 
application  sections  or  parts  and  it  is 
clear  to  Medicaid  applicants  that  they 
can  choose  to  complete  only  those 
sections  or  parts  of  the  application 
relating  to  Medicaid  information 
requirements.  The  person  assisting  the 
applicant  at  the  outstation  location  must 
make  it  clear  to  the  applicant  before  the 
application  is  completed  that  only  the 
information  pertinent  to  Medicaid 
eligibility  for  the  groups  described  in 
section  1902(a)(55)  needs  to  be 
completed. 

III.  Federal  Financial  Participation 

Federal  financial  participation  (FFP) 
is  available  for  costs  associated  with  the 
outstation  locations,  regardless  of  who 
provides  the  services.  However, 
effective  October  1, 1992,  under  the 
provisions  of  section  l903(w)  (as  added 
by  section  2(a)  of  the  Medicaid 
Voluntary  Contribution  and  Provider 
Specific  Tax  Amendments  of  1991. 

Public  Law  102-234,  December  12, 

1991),  FFP  is  limited  if  a  State  receives 
donations  for  outstationed  eligibility 
workers  made  by  a  hospital,  clinic,  or 
similar  entity  for  the  direct  costs  of  State 
or  local  agency  personnel  who  are 
stationed  at  a  facility  to  determine 
Medicaid  eligibility  or  to  provide 
outreach  services  to  eligible  (or 
potentially  eligible)  individuals.  Direct 
costs  include  salaries  and  fringe  benefits 
for  outstationed  workers  and  the  cost  of 
pamphlets  and  materials  distributed  by 
outstationed  eligibility  workers  at  the 
site.  These  donations  may  not  exceed  10 
percent  of  the  State’s  total  Medicaid 
administrative  costs,  excluding  costs  for 
family  planning  services.  Donations  in 
excess  of  this  10-percent  limit  will  be 
deducted  from  the  State’s  medical 
assistance  expenditures  prior  to 
calculation  of  FFP.  Outstationed  worker 
donations  are  also  included  in  an 
overall  limitation  (computed  in 
accordance  with  a  formula  specified  in 
section  1903(w)  of  the  Act)  on 
permissible  donations  that  a  State  may 
receive. 

The  administrative  functions  of  taking 
and  processing  applications  are 
reimbursed  at  the  50  percent  rate  under 
the  provisions  of  section  1903(a)(7)  of 
the  Act  as  costs  found  necessary  by  the 
'  Secretary  for  the  proper  and  efficient 
administration  of  the  State  plan.  Subject 
to  the  limitations  for  outstationed 
eligibility  worker  donations  discussed 
above,  this  rate  includes  costs  incurred 
by  the  State  to  implement  and  provide 
outstationing  of  intale  workers  who  are 


State  employees,  provider  employees, 
volunteers,  or  provider  contractors.  FFP 
is  available  for  necessary  administrative 
costs  such  as  salaries,  fringe  benefits, 
travel,  training,  equipment,  and  space 
directly  attributable  to  the  outstationing 
of  intake  workers. 

Existing  regulations  under  §§  432.50, 
433.15,  and  435.1001  already  contain 
provisions  for  FFP  for  staffing  and 
training  costs  and  for  administrative 
costs  that  States  incur  in  determining 
and  redetermining  Medicaid  eligibility. 

IV.  Application  of  Rules  in  Territories 

The  requirements  of  section 
1902(a)(55)  are  applicable  in  Guam, 
Puerto  Rico,  and  the  Virgin  Islands.  Our 
existing  regulations  on  eligibility 
determinations  in  the  Territories  cross- 
refer  to  the  regulations  under  Part  435. 
Therefore,  no  further  major  changes  in 
the  regulations  are  necessary  to  make 
these  interim  final  regulations 
applicable  in  the  Territories.  We  have 
made  a  minor  conforming  change  to 
§436.2. 

V.  Waiver  of  Proposed  Rulemaking 
The  statutory  effective  date  of  section 

1902(a)(55)  of  the  Act  (as  added  by 
section  4602(a)(3)  of  OBRA  ’90)  is  July 
1, 1991,  without  regard  to  whether 
regulations  have  been  promulgated. 
Section  4207(k)  of  OBRA  ’90  gives  the 
Secretary  authority  to  issue  regulations 
on  an  interim  or  other  basis  as  may  be 
necessary  to  implement  the 
amendments  made  by  the  provisions  of 
OBRA  ’90.  Thus,  we  are  utilizing  the 
authority  given  by  section  4207(k)  and 
publishing  this  rule  as  an  interim  final 
rule.  As  stated  earlier  in  this  preamble, 
we  have  had  extensive  consultation 
with  States  and  related  organizations 
and  agencies  in  developing  the 
regulations.  We  are  also  providing  a  60- 
day  comment  period  for  public 
comments  on  this  interim  final  rule. 

VI.  Response  to  Public  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  specified  in  the  “Comment  Period’’ 
section  of  this  preamble  and  respond  to 
them  in  the  preamble  to  any  subsequent 
rule  that  we  issue. 

VII.  Paperwork  Burden 

Section  435.907(c)  of  these  interim 
final  regulations  with  comment  period 
contains  a  revised  information 
collection  requirement  that  is  subject  to 
review  by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
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Act  of  1980  (44  U.S.C.  Chapter  35).  State 
agencies  may  be  required  to  develop  a 
separate  Medicaid-only  application 
form  for  the  designated  groups  of  low- 
income  pregnant  women,  infants,  and 
children  who  may  apply  for  Medicaid  at 
nutstation  locations  if  a  Medicaid-only 
application  is  not  currently  available,  or 
to  amend  their  existing  multiple- 
program  application  form  to  conform  it 
to  the  requirement  that  there  must  be  a 
clearly  identified  Medicaid-only 
application  section.  We  estimate  that 
the  burden  hours  for  States  to  develop 
or  revise  this  application  format  will  be 
20  hours. 

We  do  not  anticipate  any  additional 
reporting  burden  hours  on  applicants  in 
the  designated  groups,  as  they  are 
required  under  currently  approved 
reporting  requirements  to  complete  a 
Medicaid  application  form  for  a 
determination  of  eligibility  for 
Medicaid. 

We  do,  however,  anticipate  an 
increased  reporting  burden  for  those 
States  that  choose  the  option  of 
submitting  an  alternate  plan  for  the 
establishment  of  outstation  location 
sites  under  §  435.904(c).  These  States 
will  have  to  demonstrate  that  the 
alternate  plan  compares  favorably  to  a 
plan  to  establish  outstation  locations  at 
each  disproportionate  share  hospital 
and  each  Federally-qualified  health 
center.  The  State  must  demonstrate  that 
the  alternative  plan,  at  a  minimum,  is 
equally  effective  and  commits  an  equal 
amount  of  staffing  and  funding.  We 
estimate  that  it  will  require  a  minimum 
of  40  additional  hours  to  develop  an 
alternative  plan. 

We  will  publish  a  notice  in  the 
Federal  Register  when  the  approval  of 
the  information  collection  requirements 
is  obtained. 

VIII.  Regulatory  Impact  Statement 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612),  unless 
the  Secretary'  certifies  that  a  final 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  the  RFA,  individuals  and  States  are 
not  included  in  the  definition  of  a  small 
entity. 

We  do  not  believe  that  this  interim 
final  rule  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities.  The  statutory  changes  increase 
Medicaid  program  expenditures 
independently  of  the  promulgation  of 
this  rule  and  are  effective  on  the 
statutory  established  date,  regardless  of 
whether  we  have  issued  final 
regulations.  Costs  associated  with  the 


interim  final  rule  are  the  result  of 
legislation  or  due  to  interpretation  of 
statutory  changes  already  in  effect.  We 
estimate  that  the  Federal  Medicaid  costs 
associated  with  implementation  of  the 
legislative  changes  will  be 
approximately  $40  million  per  fiscal 
year,  and  the  State  costs  to  be 
approximately  $30  million  per  fiscal 
year. 

This  interim  final  rule  incorporates, 
and,  in  some  cases,  interprets  in 
regulations  statutory  changes  that  are 
already  in  effect.  In  cases  where  it  was 
necessary  to  provide  interpretations,  we 
have  relied  on  the  available  legislative 
history  of  the  statutory  provisions  to 
reach  the  best  reading  of  the  provision. 
Therefore,  we  have  not  prepared  a 
regulatory  flexibility  analysis  under  the 
RFA. 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  if  a  final  rule  will  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  has 
fewer  than  50  beds  and  is  located 
outside  a  Metropolitan  Statistical  Area. 

We  have  determined,  and  the 
Secretary  certifies,  that  this  interim  final 
rule  with  comment  period  will  not  have 
a  significant  economic  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals,  and,  therefore, 
have  not  prepared  a  rural  hospital 
impact  statement. 

The  statute  requires  that  all  State 
Medicaid  agencies  must  provide  an 
opportunity  for  the  designated  groups  of 
low-income  pregnant  women,  infants, 
and  children  under  age  19  to  apply  for 
Medicaid  and  to  have  their  applications 
initially  processed  at  locations  other 
than  welfare  offices,  including  locations 
at  Federally-qualified  health  centers  and 
disproportionate  share  hospitals. 
Although  this  provision  appears  to  be 
prescriptive,  a  majority  of  the  States 
consider  this  to  be  a  worthwhile  option 
and  have  provided  outstation  locations 
in  their  respective  States.  Not  only  do 
we  consider  these  provisions  to  be  cost 
effective  for  potential  Medicaid 
recipients  through  savings  from  travel, 
we  expect  State  costs  to  be  limited  as  a 
result  of  the  availability  of  FFP. 
However,  to  the  extent  that  these 
requirements  may  be  burdensome,  we 
request  comments  on  any  alternative 
approaches. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 


List  of  Subjects 

42  CFR  Part  435 

Aid  to  Families  with  Dependent 
Children,  Grant  programs — health, 
Medicaid,  Reporting  and  recordkeeping 
requirements,  Supplemental  Security 
Income  (SSI),  Wages. 

42  CFR  Part  436 

Aid  to  Families  with  Dependent 
Children,  Grant  programs — health, 

Guam,  Medicaid,  Puerto  Rico, 
Supplemental  Security  Income  (SSI). 
Virgin  Islands. 

42  CFR  Chapter  IV,  Subchapter  C  is 
amended  as  follows: 

PART  435— ELIGIBILITY  IN  THE 
STATES,  DISTRICT  OF  COLUMBIA, 

THE  NORTHERN  MARIANA  ISLANDS, 
AND  AMERICAN  SAMOA 

A.  Part  435  is  amended  as  follows: 

1.  The  authority  citation  for  part  435 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act.  42  U.S.C.  1302. 

2.  Section  435.3  is  amended  by 
republishing  the  introductory  text  of 
paragraph  (a)  and  adding  a  new  citation 
in  numerical  order  to  read  as  follows: 

§  435.3  Basis. 

(a)  This  part  implements  the 
following  sections  of  the  Act  and  public 
laws  that  state  eligibility  requirements 
and  standards: 

I902(a)(55)  Mandatory  use  of 
outstation  locations  other  than 
welfare  offices  to  receive  and  initially 
process  applications  of  certain  low- 
income  pregnant  women,  infants,  and 
children  under  age  19. 

§435.902  [Redesignated as §435.901) 

§  435.903  [Redesignated  as  §  435.902) 

§  435.904  [Redesignated  as  §  435.903) 

3.  Sections  435.902,  435.903,  and 
435.904  are  redesignated  as  §§435  901. 
435.902,  and  435.903,  respectively. 

4.  A  new  §  435.904  is  added  to  read 
as  follows: 

§  435.904  Establishment  ot  outstation 
locations  to  process  applications  tor  certain 
low-income  eligibility  groups. 

(a)  State  plan  requirements.  The 
Medicaid  State  plan  must  specify  that 
the  requirements  of  this  section  are  met. 

(b)  Opportunity  to  apply.  The  agency 
must  provide  an  opportunity  for  the 
following  groups  of  low-income 
pregnant  women,  infants,  and  children 
under  age  19  to  apply  for  Medicaid  at 
outstation  locations  other  than  AFDC 
offices: 
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(1)  The  groups  of  pregnant  women  or 
infants  with  incomes  up  to  133  percent 
of  the  Federal  poverty  level  as  specified 
under  section  1902(a)(10)(A)(i)(IV)  of 
the  Act; 

(2)  The  group  of  children  age  1  up  to 
age  6  with  incomes  at  133  percent  of  the 
Federal  poverty  level  as  specified  under 
section  1902(a)(10)(A)(i)(VI)  of  the  Act; 

(3)  The  group  of  children  age  6  up  to 
age  19  born  after  September  30, 1983, 
with  incomes  up  to  100  percent  of  the 
Federal  poverty  level  as  specified  under 
section  1902(a)(10)(A)(i)(VII)  of  the  Act  , 
and 

(4)  The  groups  of  pregnant  women  or 
infants,  children  age  1  up  to  age  6,  and 
children  age  6  up  to  age  19,  who  are  not 
eligible  as  a  mandatory  group,  with 
incomes  up  to  185  percent  of  the 
Federal  poverty  level  as  specified  under 
section  1902(a)(10)(A)(ii)(IX)  of  the  Act. 

(c)  Outstation  locations:  general 
requirements. 

Cl)  The  agency  must  establish  either — 

(1)  Outstation  locations  at  each 
disproportionate  share  hospital,  as 
defined  in  section  1923(a)(1)(A)  of  the 
Act,  and  each  Federally-qualified  health 
center,  as  defined  in  section 
1905(1)(2)(B)  of  the  Act,  participating  in 
the  Medicaid  program  and  providing 
services  to  Medicaid-eligible  pregnant 
women  and  children;  or 

(ii)  Other  outstation  locations,  which 
include  at  least  some,  disproportionate 
share  hospitals  and  federally-qualified 
health  centers,  as  specified  under  an 
alternative  State  plan  that  is  submitted 
to  and  approved  by  HCFA  if  the 
following  conditions  are  met: 

(A)  The  State  must  demonstrate  that 
the  alternative  plan  for  outstationing  is 
equally  effective  as,  or  more  effective 
than,  a  plan  that  would  meet  the 
requirements  of  paragraph  (c)(l)(i)  of 
this  section  in  enabling  the  individuals 
described  in  paragraph  (b)  of  this 
section  to  apply  for  and  receive 
Medicaid;  and 

(B)  The  State  must  provide  assurances 
that  the  level  of  staffing  and  funding 
committed  by  the  State  under  the 
alternative  plan  equals  or  exceeds  the 
level  of  staffing  and  funding  under  a 
plan  that  would  meet  the  requirements 
of  establishing  the  outstation  locations 
at  the  sites  specified  in  paragraph 
(c)(l)(i)  of  this  section. 

(2)  The  agency  must  establish 
outstation  locations  at  Indian  health 
clinics  operated  by  a  tribe  or  tribal 
organization  as  these  clinics  are 
specifically  included  in  the  definition  of 
Federally-qualified  health  centers  under 
section  1905(1)(2)(B)  of  the  Act  and  are 
also  included  in  the  definition  of  rural 
health  clinics  under  part  491,  subpart  A 
of  this  chapter. 


(3)  The  agency  may  establish 
additional  outstation  locations  at  any 
other  site  where  potentially  eligible 
pregnant  women  or  children  receive 
services — for  example,  at  school-linked 
service  centers  and  family  support 
centers.  These  additional  sites  may  also 
include  sites  other  than  the  main 
outstation  location  of  those  Federally- 
qualified  health  centers  or 
disproportionate  share  hospitals 
providing  services  to  Medicaid-eligible 
pregnant  women  and  to  children  and 
that  operate  more  than  one  site. 

(4)  The  agency  may,  at  its  option, 
enter  into  reciprocal  agreements  with 
neighboring  States  to  ensure  that  the 
groups  described  in  paragraph  (b)  of  this 
section  who  customarily  receive 
services  in  a  neighboring  State  have  the 
opportunity  to  apply  at  outstation 
locations  specified  in  paragraphs  (c)(1) 
and  (2)  of  this  section. 

(d)  Outstation  functions.  (1)  The 
agency  must  provide  for  the  receipt  and 
initial  processing  of  Medicaid 
applications  from  the  designated 
eligibility  groups  at  each  outstation 
location. 

(2)  “Initial  processing”  means  taking 
applications,  assisting  applicants  in 
completing  the  application,  providing 
information  and  referrals,  obtaining 
required  documentation  to  complete 
processing  of  the  application,  assuring 
that  the  information  contained  on  the 
application  form  is  complete,  and 
conducting  any  necessary  interviews.  It 
does  not  include  evaluating  the 
information  contained  on  file 
application  and  the  supporting 
documentation  nor  making  a 
determination  of  eligibility  or 
ineligibility. 

(3)  The  agency  may,  at  its  option, 
allow  appropriate  State  eligibility 
workers  assigned  to  outstation  locations 
to  evaluate  the  information  contained 
on  the  application  and  the  supporting 
documentation  and  make  a 
determination  of  eligibility  if  the 
workers  are  authorized  to  determine 
eligibility  for  the  agency  which 
determines  Medicaid  eligibility  under 

§  431.10  of  this  subchapter. 

(e)  Staffing.  (1)  Except  for  outstation 
locations  that  are  infrequently  used  by 
the  low-income  eligibility  groups,  the 
State  agency  must  have  staff  available  at 
each  outstation  location  during  the 
regular  office  operating  hours  of  the 
State  Medicaid  agency  to  accept 
applications  and  to  assist  applicants 
with  the  application  process. 

(2)  The  agency  may  station  staff  at  one 
outstation  location  or  rotate  staff  among 
several  locations  as  workload  and 
staffing  availability  dictate. 


(3)  The  agency  may  use  State 
employees,  provider  or  contractor 
employees,  or  volunteers  who  have  been 
properly  trained  to  staff  outstation 
locations  under  the  following 
conditions; 

(i)  State  outstation  intake  staff  may 
perform  all  eligibility  processing 
functions,  including  the  eligibility 
determination,  if  the  staff  is  authorized 
to  do  so  at  the  regular  Medicaid  intake 
office. 

(ii)  Provider  or  contractor  employees 
and  volunteers  may  perform  only  initial 
processing  functions  as  defined  in 
paragraph  (d)(2)  of  this  section. 

(4)  Provider  and  contractor  employees 
and  volunteers  are  subject  to  the 
confidentiality  of  information  rules 
specified  in  part  431,  subpart  F,  of  this 
subchapter,  to  the  prohibition  against 
reassignment  of  provider  claims 
specified  in  §  447.10  of  this  subchapter, 
and  to  all  other  State  or  Federal  laws 
concerning  conflicts  of  interest. 

(5)  At  locations  that  are  infrequently 
used  by  the  designated  low-income 
eligibility  groups,  the  State  agency  may 
use  volunteers,  provider  or  contractor 
employees,  or  its  own  eligibility  staff,  or 
telephone  assistance. 

(i)  The  agency  must  display  a  notice 
in  a  prominent  place  at  the  outstation 
location  advising  potential  applicants  of 
when  outstation  intake  workers  will  be 
available. 

(ii)  The  notice  must  include  a 
telephone  number  that  applicants  may 
call  for  assistance. 

(iii)  The  agency  must  comply  with 
Federal  and  State  laws  and  regulations 
governing  the  provision  of  adequate 
notice  to  persons  who  are  blind  or  deaf 
or  who  are  unable  to  read  or  understand 
the  English  language. 

3.  Section  435.907  is  revised  to  read 
as  follows: 

§  435.907  Written  application. 

(a)  The  agency  must  require  a  written 
application  from  the  applicant,  an 
authorized  representative,  or,  if  the 
applicant  is  incompetent  or 
incapacitated,  someone  acting 
responsibly  for  the  applicant. 

(b)  Subject  to  the  conditions  specified 
in  paragraph  (c)  of  this  section,  the 
application  must  be  on  a  form 
prescribed  by  the  agency  and  signed 
under  a  penalty  of  perjury. 

(c)  The  application  form  used  at 
outstation  locations  for  low-income 
pregnant  women,  infants,  and  children 
specified  in  §  435.904  must  not  be  the 
application  form  used  to  apply  for 
AFDC.  The  application  form  (including 
any  computerized  application  form)  for 
these  designated  eligibility  groups  may 
be — 


Federal  Register  /  Vol.  59,  No.  184  /  Friday,  September  23,  1994  /  Rules  and  Regulations  48811 


(1)  A  Medicaid-only  form  prescribed 
by  the  agency  specifically  for  the 
designated  eligibility  groups; 

(2)  An  existing  Medicaid-only 
application;  or 

(3)  A  multiple-program  application 
that  contains  clearly  identifiable 
Medicaid-only  sections  or  parts. 

PART  436— ELIGIBILITY  IN  GUAM, 
PUERTO  RICO  AND  THE  VIRGIN 
ISLANDS 

B.  Part  436  is  amended  as  follows: 

1.  The  authority  citation  for  part  436 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  Section  436.2  is  amended  by 
revising  the  introductory  text  and 
adding  a  new  entry  in  numerical  order 
to  read  as  follows: 

§  436.2  Basis. 

This  part  implements  the  following 
sections  of  the  Act  and  public  laws  that 
state  requirements  and  standards  for 
eligibility: 

***** 

1902(a)(55)  Mandatory  use  of 
outstation  locations  other  than  welfare 
offices  to  receive  and  initially  process 
applications  of  certain  low-income 
pregnant  women,  infants,  and  children 
under  age  19. 

***** 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778 — Medical  Assistance 
Programs) 

Dated:  July  15, 1994. 

Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  July  28,  1994. 

Donna  E.  Shalala, 

Secretary. 

(FR  Doc.  94-23279  Filed  9-22-94;  8:45  ami 
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regulatory  requirements  became 
effective  on  January  2, 1993,  as  a  result 
of  an  interim  final  rule  with  comment 
period  that  we  published  on  November 
2, 1992.  Specifically,  these  revisions — 

•  Clarify  the  definitions  of 
overutilization,  underutilization, 
consensus  process,  peer-reviewed 
literature,  adverse  medical  result, 
adverse  drug-drug  interaction, 
appropriate  and  medically  necessary, 
and  individual  medical  history; 

•  Change  the  requirements  for 
licensure  of  DUR  board  members,  and 
telephone  counseling  arrangements  for 
mail  order  pharmacies; 

•  Include  non-prescription  drugs  in 
the  consideration  of  alteration  of 
therapeutic  effect; 

•  Require  hospitals  to  give  assurances 
that  they  have  met  the  requirements  of 
the  statute  before  claiming  the  hospital 
exemption  from  DUR; 

•  Specify  the  issues  that  State 
agencies  must  address  when 
formulating  counseling  standards; 

•  Clarify  the  bases  for  DUR  board 
recommendations ; 

•  Clarify  the  distinction  between  DUR 
and  surveillance  and  utilization  review 
(SUR);  and 

•  Make  certain  technical  and  editorial 
corrections. 

The  November  1992  interim  final  rule 
with  comment  period  incorporated  and 
interpreted  certain  provisions  of  section 
4401  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990. 

DATES:  These  regulations  are  effective 
on  October  24, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Fulda,  (410)  966-3343. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

Section  1927(g)  of  the  Social  Security 
Act  (the  Act),  as  added  by  section  4401 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990  (OBRA  ’90),  provides  that, 
for  Federal  financial  participation  (FFP) 
payment  to  be  made  for  covered 
outpatient  drugs  under  the  Medicaid 
program,  the  State  must  have  in 
operation  a  drug  use  review  (DUR) 
program.  The  DUR  program  must 
consist  of  prospective  drug  review, 
retrospective  drug  use  review,  the 
application  of  explicit  predetermined 
standards,  and  an  educational  program. 
The  purpose  of  the  DUR  program  is  to 
improve  the  quality  of  pharmaceutical 
care  by  ensuring  that  prescriptions  are 
appropriate  and  medically  necessary, 
and  that  they  are  not  likely  to  result  in 
adverse  medical  effects.  Section  1927(g) 
of  the  Act  specifies  detailed 
requirements  for  conducting  drug  use 
reviews  under  the  DUR  program,  and 


requirements  for  the  establishment, 
composition,  and  functions  of  State 
DUR  boards. 

Section  1927(h)  of  the  Act  (also  added 
by  OBRA  ’90)  requires  the  Secretary  to 
encourage  each  State  Medicaid  agency 
to  establish  a  point-of-sale  electronic 
claims  management  (ECM)  system  for 
processing  claims  for  covered  outpatient 
drugs.  The  ECM  system  must  be  capable 
of  performing  on-line,  real-time 
eligibility  verifications,  claims  data 
capture,  and  adjudication  of  claims  and 
assisting  pharmacists  and  other 
authorized  persons  in  applying  for  and 
receiving  payment.  If  the  State  acquired, 
through  the  applicable  competitive 
procurement  process,  the  most  cost- 
effective  telecommunications  network 
and  automatic  data  processing  services 
and  equipment,  FFP  at  a  matching  rate 
of  90  percent  was  available  for 
expenditures  made  in  calendar  quarters 
during  fiscal  years  1991  and  1992  for 
the  development  of  the  ECM  system. 

Section  1927(j)(l)  of  the  Act  exempts 
covered  outpatient  drugs  dispensed  by 
health  maintenance  organizations 
(HMOs)  from  the  requirements  of 
section  1927  of  the  Act.  Section 
1927(j)(2)  further  requires  that  the 
Medicaid  State  plan  provide  that 
covered  outpatient  drugs  dispensed  by  a 
hospital  using  drug  formulary  systems 
and  billed  to  the  State  plan  at  no  more 
than  the  hospital’s  purchasing  costs  are 
not  subject  to  the  requirements  of 
section  1927  of  the  Act. 

In  an  interim  final  rule  with  comment 
period,  published  in  the  Federal 
Register  on  November  2, 1992  (57  FR 
49397),  we  established  regulations  to 
incorporate  and  interpret  the  provisions 
of  sections  1927  (g),  (h),  and  (j)  of  the 
Act  under  42  CFR  part  456,  subpart  K. 

In  the  interim  final  rule,  we  prescribed 
requirements  for — 

•  An  outpatient  DUR  program  that 
includes  prospective  drug  review, 
retrospective  drug  use  review,  and  an 
educational  program; 

•  The  establishment,  composition, 
and  functions  of  a  State  DUR  Board;  and 

•  An  optional  point-of-sale  ECM 
system  for  processing  claims  for  covered 
outpatient  drugs. 

In  response  to  the  November  2, 1992, 
interim  final  rule,  we  received 
comments  from  72  pharmacists  and 
organizations  on  a  timely  basis.  We 
summarize  these  comments  and  present 
our  responses  to  them  under  section  II 
of  this  preamble.  Prior  to  discussion  of 
the  public  comments,  we  present  a 
summary  of  the  individual  provisions  of 
the  interim  final  regulations  related  to 
each  grouping  of  comments. 

Note:  Sections  1927  (g)  and  (h)  of  the  Act 
use  the  term  “drug  use  review”  to  describe 


SUMMARY:  This  final  rule  revises  some  of 
the  regulatory  requirements  for  the  drug 
use  review  (DUR)  program  for  covered 
outpatient  drugs  furnished  to  recipients 
under  the  Medicaid  program.  The 
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the  total  program  (prospective  review, 
retrospective  review,  and  education)  and  in 
speaking  of  the  retrospective  review  activity. 
These  same  sections  use  the  term  “drug 
review”  to  mean  the  prospective  review 
activity.  We  maintain  that  distinction  in 
terminology  in  the  following  discussion. 

II.  Public  Comments  and  Departmental 
Responses 

A.  Definitions 

In  §  456.702  of  the  interim  final 
regulations  we  define  several  terms  that 
are  used  in  the  DUR  program  to  assess 
drug  use,  including  “adverse  medical 
result”,  “appropriate  and  medically 
necessary”,  “overutilization”,  and 
“underutilization”. 

Comment:  Five  commenters  suggested 
that  the  definition  of  “appropriate  and 
medically  necessary”  be  expanded  to 
permit  the  use  of  professional 
prerogatives  to  allow  for  individualized 
drug  therapy.  (We  defined  the  term  to 
mean  drug  prescribing  and  dispensing 
that  is  in  conformity  with 
predetermined  standards  established  in 
accordance  with  provisions  in  the 
regulations  under  §456.703.)  The 
commenters  had  a  concern  that  a 
specific  criterion  might  identify  one 
approach  as  appropriate  and,  by 
omission,  indicate  that  an  equally 
acceptable  approach  is  inappropriate. 

Response:  Section  456.703  states  that 
the  goal  of  the  State’s  DUR  program 
must  be  to  ensure  appropriate  drug 
therapy,  while  permitting  sufficient 
professional  prerogatives  to  allow  for 
individualized  drug  therapy.  We  believe 
that  predetermined  standards  are 
necessary  to  identify  provider  outliers 
whose  prescribing,  dispensing,  and  drug 
use  practices  may  not  conform  to 
accepted  medical  practice.  Without 
predetermined  standards,  each  provider 
may  claim  “professional  prerogative” 
for  any  action  taken.  Within  this  system 
for  developing  criteria  and  standards, 
there  is  adequate  room  for  the  exercise 
of  professional  prerogatives  because 
States  may  adopt  standards  to  modify 
criteria.  Also,  during  retrospective  DUR, 
States  may  use  peer  review  to  recognize 
professional  prerogatives  in  the 
prescribing  and  dispensing  of  drugs.  We 
do  not  believe  that  it  is  necessary  to 
change  this  definition. 

Comment:  Four  commenters 
suggested  that  the  definition  of 
“overutilization”  should  be  changed  to 
conform  with  the  definition  of 
“underutilization”.  “Overutilization”  is 
defined  as  the  use  of  a  drug  in  quantities 
or  for  durations  that  put  the  recipient  at 
risk  of  an  adverse  medical  effect  while 
“underutilization”  is  defined  as  the  use 
of  a  drug  by  a  recipient  in  insufficient 
quantity  to  achieve  a  desired 


therapeutic  goal.  The  commenters 
suggested  that  the  definitions  indicate 
the  use  of  a  drug  in  quantities  or 
duration  greater  than  necessary  to 
achieve  a  desired  therapeutic  goal,  and 
only  when  the  use  of  the  drug  puts  the 
recipient  at  risk  of  a  clinically 
significant  undesirable  effect. 

Response:  We  concur  with  the 
commenters  and  have  revised  these 
definitions  to  incorporate  their 
suggested  language. 

Comment:  Two  commenters  suggested 
that  the  definition  of  “underutilization” 
also  include  a  statement  regarding 
insufficient  duration  for  drug  therapy. 

Response:  We  concur  and  have 
revised  the  regulation  accordingly. 

B.  Exception  for  Nursing  Facilities  and 
HMOs 

Section  456.703(b)  of  the  interim  final 
regulations  provides  an  exception  to  the 
DUR  requirements  for  drugs  dispensed 
to  residents  of  nursing  facilities  that  are 
in  compliance  with  the  drug  regimen 
review  requirements  specified  in 
regulations  at  §  483.60,  and  an 
exception  for  drugs  dispensed  by 
HMOs. 

Comment:  One  commenter  suggested 
clarification  of  §  456.703(b)  to  state  that 
pharmacies  owned  by  nursing  homes, 
where  reimbursement  of  drugs  is  not 
included  in  the  per  diem  rate,  are 
subject  to  the  DUR  requirements. 

Response:  We  do  not  believe  that  this 
section  needs  any  further  clarification. 
The  regulation  already  states  that  the 
nursing  facilities  exception  applies  only 
to  drugs  given  to  patients  in  a  nursing 
facility  that  is  in  compliance  with  the 
drug  regimen  review  requirements  in 
§  483.60.  Ownership  of  the  pharmacy  by 
the  nursing  home  is  not  a  factor. 

Comment:  Two  commenters  asked  for 
clarification  of  the  applicability  of  DUR 
requirements  to  various  types  of 
residential  care  facilities. 

Response:  The  term  “facility”,  as  it 
applies  to  the  exception  to  the  DUR 
requirements,  is  described  at  §483.5 
and  means  a  nursing  facility  (NF)  as 
defined  in  section  1919(a)  of  the  Act. 
Drugs  dispensed  by  any  facilities  not 
meeting  this  definition  would  not  be 
exempt  from  drug  use  review. 
Residential  care  facilities  for  the 
treatment  of  mental  diseases  do  not 
meet  the  definition  of  section  1919(a)  of 
the  Act.  These  facilities  are  subject  to 
the  DUR  requirements  and  do  not 
qualify  for  the  nursing  facility 
exception. 

Comment:  One  commenter  suggested 
clarification  that  the  nursing  facility 
exception  also  applies  to  rural  health 
clinics  and  Federally  qualified  health 
centers. 


Response:  Rural  health  clinics  and 
Federally  qualified  health  centers  do  not 
meet  the  requirements  for  nursing 
facilities  as  defined  in  section  1919(a)  of 
the  Act.  Therefore,  the  DUR 
requirements  under  section  1927(g) 
apply  to  these  facilities. 

Comment:  One  commenter  suggested 
that  States  should  not  be  able  to  apply 
additional  nursing  home  requirements 
without  appropriate  Federal  guidelines. 

Response:  The  statute  precludes 
Federal  action  to  require  DUR  for  drugs 
dispensed  by  nursing  facilities  meeting 
the  section  1927(g)(1)(D)  guidelines  but 
leaves  the  States  free  to  issue  additional 
requirements.  The  interim  regulations 
that  we  issued  explain  the  DUR 
requirements  and  include  guidelines  for 
the  States  to  implement  the  DUR 
requirements. 

Comment:  Four  commenters 
suggested  that  HMOs  not  be  excluded 
from  the  DUR  requirements. 

Response:  The  exemption  of  drugs 
dispensed  by  HMOs  from  the  DUR 
requirements  is  in  the  statute  and  can 
only  be  changed  by  the  Congress.  We 
are  removing  the  HMO  exception 
provision  under  §  456.703(b),  because 
this  is  a  technically  incorrect  location, 
and  adding  a  paragraph  (c)(2)  under 
§  456.703  which  specifies  the  exemption 
for  HMOs. 

Comment:  One  commenter  suggested 
that  the  nursing  facility  exception  to  the 
DUR  requirement  be  mandatory,  rather 
than  making  the  exception  optional. 

Response:  The  Act  precludes  the 
Federal  Government  from  requiring 
States  to  perform  additional  drug  use 
reviews  with  respect  to  drugs  dispensed 
to  residents  of  nursing  facilities  in 
compliance  with  the  drug  regimen 
review  requirements  specified  at  section 
1919  of  the  Act,  as  set  forth  in  §  483.60. 
States  may  nonetheless  impose  DUR 
requirements  on  nursing  facilities  (see 
§  456.703(b)). 

C.  Exemptions  for  Certain  Covered 
Outpatient  Drugs  Dispensed  by 
Hospitals 

Section  456.703(c)  of  the  interim  final 
regulations  specifies  that  a  State  plan 
must  provide  that  covered  outpatient 
drugs  dispensed  by  hospitals  using  a 
formulary  system  and  billing  Medicaid 
no  more  than  the  hospital’s  purchasing 
cost  are  not  subject  to  the  DUR 
requirements. 

Comment:  One  commenter  suggested 
that  a  hospital  pharmacy  that  is  separate 
from  the  inpatient  pharmacy  should  be 
subject  to  the  DUR  requirements  as  are 
other  retail  pharmacies. 

Response:  Section  1927(j)  of  the  Act 
applies  the  exemption  to  outpatient 
covered  drugs  dispensed  by  hospitals 
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under  certain  specified  conditions. 
Pharmacies  located  on  the  hospital 
premises  that  are  separate  in  terms  of 
ownership  and  fill  only  outpatient 
prescriptions  are  not  entitled  to  the 
exemption. 

Comment:  Two  commenters  suggested 
that  outpatient  prescription  drugs 
dispensed  by  hospital  pharmacies 
should  not  be  exempt  from  the  DUR 
requirements. 

Response:  Pharmacies  that  operate  as 
part  of  a  hospital  and  also  fill  outpatient 
prescriptions  are,  by  statute,  entitled  to 
the  exemption.  We  have  amended 
§  456.703(c)(1)  to  indicate  that  hospitals 
which  apply  for  the  exemption  must 
provide  the  State  agency  with  an 
assurance  that  they  qualify  for  the 
exemption  by  meeting  the  requirements 
at  section  1927(j)(2). 

Comment:  One  commenter  suggested 
the  need  for  clarification  of  §  456.703(c) 
by  defining  “hospital’s  purchasing  cost” 
and  “formulary  system”. 

Response:  The  statute  permits  States, 
if  they  wish,  to  define  the  terms 
“formulary  system”  and  “hospital's 
purchasing  cost”.  We  do  not  believe  that 
it  is  necessary  to  do  so  in  the 
regulations. 

D.  Predetermined  Standards 

Section  456.703(d)  of  the  interim  final 
regulations  specifies  that  the  DUR 
program  must  assess  drug  use 
information  against  predetermined 
standards  as  provided  for  in  section 
1927(g)(1)(B)  of  the  Act.  Sections 
456.703  (e)(1)  through  (e)(4)  specify  the 
sources  of  predetermined  standards. 
Section  456.703(f)  lists  eight  specific 
requirements  that  predetermined 
standards  must  meet,  including  the 
requirement  that  the  source  material  for 
development  of  the  standards  must  be 
consistent  with  peer-reviewed  medical 
literature.  Section  456.703(g)  requires 
that  predetermined  standards  be 
available  to  the  public,  and  that 
pharmacists  and  physicians  must  be 
informed  of  their  existence  and  how 
they  may  obtain  copies. 

Comment:  One  commenter  requested 
clarification  of  the  distinction  between 
criteria  and  standards. 

Response:  Section  1927(g)(1)(B) 
indicates  that  the  DUR  program  is  to 
assess  drug  use,  based  on  predetermined 
standards  that  are  consistent  with  three 
compendia  and  the  peer-reviewed 
medical  literature.  The  compendia  and 
the  peer-reviewed  literature  are  source 
materials  for  criteria,  but  additional 
work  is  necessary  to  resolve  differences 
of  opinion  in  source  material  and  to 
consider  the  input  of  professional 
experts.  “Criteria”,  as  defined  in  §  466.1 
and  cross-referenced  in  §  456.702,  are 


the  predetermined  elements  of  health 
care,  developed  by  health  professionals 
relying  on  professional  expertise,  prior 
experience,  and  the  professional 
literature,  with  which  aspects  of  the 
quality,  medical  necessity,  and 
appropriateness  of  a  health  care  service 
may  be  compared.  “Standards”,  as 
defined  in  §466.1,  are  professionally 
developed  expressions  of  the  range  of 
acceptable  variation  from  a  norm  or 
criterion,  which  may  be  developed  by 
the  States.  If,  for  example,  a  criterion  for 
the  use  of  H2  receptor  antagonists 
indicates  that  acute  therapy  should  not 
exceed  62  days,  a  standard  might 
indicate  that  acute  therapy  of  up  to  67 
days  would  not  warrant  consideration  of 
intervention.  Although  section 
1927(g)(1)(B)  of  the  Act  does  not  define 
predetermined  standards,  we  believe 
that  the  definitions  of  criteria  and 
standards  at  §  466.1  provide  an  adequate 
base  to  interpret  the  meaning  of 
predetermined  standards. 

Comment:  One  commenter  suggested 
that  §  456.703(e)(3)  should  delete 
specific  examples  of  independent 
organizations  from  which 
predetermined  standards  may  be 
obtained  to  broaden  the  sources  of 
independent  standards.  This  comment 
also  indicated  a  typographical  error  in 
paragraph  references  at  §  456.703(e)(4). 

Response:  We  need  to  specify  certain 
organizations  in  the  regulations  to 
indicate  that  criteria  should  be 
developed  by  organizations  which  have 
no  vested  interest  in  the  sale  of  drugs 
covered  by  the  criteria.  Organizations 
with  a  vested  interest  would  have  an 
opportunity  to  provide  input  during  the 
DUR  board  approval  process.  Therefore, 
we  have  retained  the  specific 
organization  names. 

We  have  corrected  §  456.703(e)(4)  to 
refer  to  paragraphs  (e)(1)  through  (e)(4) 
rather  than  (f)(1)  through  (f)(4). 

Comment:  One  commenter  suggested 
the  inclusion  of  additional  sources  of 
predetermined  standards,  including 
relevant  guidelines  from  professional 
groups,  experience  of  practitioners  with 
expertise  in  drug  therapy,  information 
from  pharmaceutical  manufacturers, 
and  data  as  well  as  experience  from  the 
DUR  program. 

Response :  The  statute  provides  that 
criteria  developers  are  to  place  primary 
reliance  on  compendia  and  peer- 
reviewed  literature.  They  may  rely  on 
other  source  materials  to  supplement 
what  is  in  the  compendia  and  the  peer- 
reviewed  literature.  In  the  event  of 
conflicts  between  primary  materials  and 
supplementary  information,  such  as 
professional  experience,  if  the 
professional  consensus  process  (as 
specified  in  §  456.703(f)(2))  is  unable  to 


resolve  the  conflict,  the  supplementary 
information  must  not  be  relied  on  by  the 
criteria  developer. 

Comment:  One  commenter  suggested 
an  amendment  to  require  Food  and  Drug 
Administration  (FDA)  labeling  as  the 
primary  source  of  DUR  criteria. 

Response:  The  statute  is  specific 
regarding  the  primary  sources  for 
predetermined  standards.  FDA  labeling 
is  not  included  as  a  primary  source. 

Comment:  Five  commenters  requested 
clarification  of  §  456.703(f)(2)  regarding 
the  consensus  process  and  what  to  do  if 
consensus  cannot  be  reached.  Several 
commenters  suggested  resolving 
disagreements  with  additional  input 
from  professional  or  medical 
organizations  or  other  outside  sources. 
Others  indicated  that  if  consensus  is  not 
reachable  because  of  insufficient  data  or 
lack  of  sufficient  knowledge  of 
therapeutic  outcomes,  it  would  be 
satisfactory  to  have  no  criteria  or  to  have 
more  than  one  standard.  One  of  these 
commenters  recommended  taking  into 
account  community  practice  standards 
in  seeking  consensus.  One  commenter 
suggested  that  the  DUR  board  have  final 
authority  in  the  case  of  disagreements. 

Response:  We  have  amended 
§  456.703(f)(2)  to  specify  that  consensus 
process  means  that  the  criteria 
developers  should  rely  on  professional 
experts  in  drug  therapy  to  consider 
differences  in  criteria  source  materials 
and  come  to  agreement  on  how 
differences  should  be  resolved.  It  is 
expected  that  the  differences  would  be 
resolved  before  a  criterion  was 
submitted  to  the  DUR  board  for 
approval.  The  DUR  board  must  know 
the  sources,  decision  guidelines  used  in 
developing  criteria,  and  any  other 
information  necessary  to  evaluate 
criteria. 

Comment:  One  commenter  suggested 
a  revision  of  §  456.703(f)(5)  to  consider 
patient  as  well  as  provider  outliers  in 
identifying  problems  and  to  consider 
both  dispensing  and  consumption 
practices.  In  addition,  the  commenter 
suggested  that  standards  may  be 
considered  in  deciding  if  in-depth 
review  is  needed  to  determine  whether 
to  intervene,  once  potential  therapeutic 
problems  have  been  identified  through 
the  use  of  clinical  criteria. 

Response:  We  agree  and  have  revised 
§  456.703(f)(5)  to  consider  recipients’ 
consumption  practices. 

Comment:  One  commenter  suggested 
that  §  456.703(f)(6)  should  be  clarified  to 
indicate  that  testing  against  claims  data 
should  be  to  test  the  accuracy  and 
ability  of  criteria  to  detect  significant 
problems  without  undue  levels  of  false 
positives. 
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Response:  We  have  amended 
§  456.703(f)(6)  to  specify  that  criteria  be 
tested  against  claims  data  prior  to 
adoption  by  the  developer  in  order  to 
validate  the  level  of  possibly  significant 
therapeutic  problems  without  undue 
levels  of  false  positives. 

Comment:  Two  commenters  suggested 
that  criteria  for  predetermined  standards 
should  be  modified  to  conform  to  State 
standards  of  practice.  Four  commenters 
were  concerned  with  the  process  used 
to  modify  criteria.  One  commenter 
suggested  that  the  State  should  be 
required  to  establish  a  process  for 
review  and  modification  of  criteria 
which  provides  a  mechanism  to  get 
input  from  providers.  One  commenter 
suggested  an  annual  period  for  receipt 
of  petitions  for  modification  of  criteria. 
Another  commenter  suggested  that  the 
DUR  board  issue  public  notice  when  it 
considers  changing  criteria.  Another 
commenter  suggested  that  there  is  a  risk 
of  bogging  down  the  process  by 
establishing  procedures. 

Response:  The  State  may  require  DUR 
Boards  to  specify  the  procedures 
suggested  by  the  commenters.  The  DUR 
board  would  then  establish  the 
mechanisms  to  obtain  input,  where 
appropriate,  from  providers,  the  public, 
and  other  interested  parties  concerning 
modification  of  the  criteria  or  the 
approval  of  the  criteria.  To  avoid  the 
possibility  that  these  procedures  might 
impede  the  efficient  operation  of  the 
DUR  program,  the  State  may  use 
informal  mechanisms  that  it  deems 
appropriate.  There  is  no  Federal 
requirement  for  the  use  of  notice  and 
comment  procedures  during  the  criteria 
development  process. 

Comment:  Two  commenters  suggested 
that  standards  be  accessible  during 
development,  and  public  comment 
should  be  obtained  during  criteria 
development.  Two  commenters 
suggested  that  it  is  unnecessarily 
burdensome  to  have  to  furnish 
providers  with  criteria.  One  of  these 
commenters  suggested  providing  only  a 
general  description,  not  the  complete 
criteria.  One  commenter  suggested 
giving  criteria  to  providers  and  allowing 
reasonable  time  for  compliance. 

Response:  We  believe  that  making 
criteria  and  standards  accessible  for 
public  comment  during  the 
development  period  would  impede  the 
development  process.  Section 
456.703(g)  does  not  require  distribution 
of  the  criteria  to  the  public  or  to 
providers;  nor  does  it  require  that  the 
State  distribute  the  predetermined 
standards  to  the  public.  The  regulations, 
however,  do  require  that  predetermined 
standards  must  be  made  available  to  the 
public  after  they  are  adopted  by  the 


State.  They  also  require  that  physicians 
and  pharmacists  be  informed  of  what 
predetermined  standards  have  been 
adopted  and  how  they  can  obtain 
copies. 

Comment:  One  commenter  suggested 
that  criteria  should  consider  the  needs 
of  the  geriatric  population.  Another 
commenter  suggested  that  peer 
reviewers,  not  criteria  and  standards, 
determine  what  is  necessary  and 
appropriate.  One  commenter  suggested 
that  professional  prerogatives,  to  allow 
for  individualized  therapy,  be  linked  to 
the  use  of  criteria  and  standards. 

Response:  To  the  extent  that  the  peer- 
reviewed  medical  literature  and  the 
three  compendia  specified  in  the  statute 
reflect  the  results  of  the  testing  of  drugs 
on  elderly  subjects,  the  needs  of  the 
geriatric  population  will  be  taken  into 
consideration.  Criteria  and  standards 
involve  peer  reviewers  in  the 
development  and  approval  process. 

Also,  standards  provide  a  basis  for  State 
DUR  boards  to  decide  the  degree  of 
variation  from  a  criterion  which  is 
acceptable  to  allow  for  such  things  as 
individualized  therapy.  In  most 
instances  where  retrospective  drug  use 
review  is  conducted,  peer  reviewers 
evaluate  the  results  of  the  screening 
process  to  decide  which  types  of 
interventions  should  be  applied  to 
particular  situations. 

Comment:  One  commenter  suggested 
that  the  description  of  “peer-reviewed” 
medical  literature  in  §  456.703(f)(1)  be 
revised  to  indicate  that  original 
manuscripts  are  “accepted”  for 
publication  rather  than  “rejected”. 

Response:  We  agree  that  if  a 
manuscript  was  rejected,  it  would  mean 
that  the  manuscript  had  not  become 
peer-reviewed  literature.  We  have 
deleted  the  words  “rejected  or”  from  the 
description  of  peer-reviewed  medical 
literature. 

Comment:  One  commenter  suggested 
that  the  §  456.703(f)(1)  provision  on 
“peer-reviewed”  medical  literature 
should  address  conflicts  between  such 
literature  and  compendia. 

Response:  We  realize  that  there  will 
be  conflict  between  peer-reviewed 
medical  literature  and  compendia. 
However,  the  resolution  of  any  such 
conflict  will  occur  in  the  consensus 
process  described  in  §  456.703(f)(2). 

E.  Confidentiality 

Section  456.703(h)  of  the  interim  final 
regulations  requires  States  to  establish 
policies  concerning  the  confidentiality 
of  patient-related  data  consistent  with 
Federal  confidentiality  requirements  at 
part  431,  subpart  F  of  the  Medicaid 
regulations.  State  Pharmacy  Practice 
Acts,  and  guidelines  adopted  by  the 


State  Board  of  Pharmacy  or  other 
relevant  licensing  authority. 

Comment :  Six  commenters  suggested 
that  §  456.703(h)  should  be  more 
detailed  and  should  require  that  States 
provide  pharmacies  with  detailed 
information  on  how  to  comply  with 
confidentiality  requirements.  The 
commenters  suggested  that  the  section 
include  guidelines  on  protection  of 
patient  confidentiality  in  the  electronic 
claims  environment  and  physician-to- 
pharmacist  confidentiality;  and  specify 
that  confidentiality  requirements  which 
apply  to  medical  records  also  apply  to 
patient  profiles  maintained  by 
pharmacists. 

Response:  We  believe  that  the  Federal 
confidentiality  requirements  in  the 
regulations  at  part  431,  subpart  F,  the 
State  requirements  contained  in 
Pharmacy  Practice  Acts,  and  the 
policies  developed  by  State  bodies 
which  regulate  the  practices  of  medicine 
and  pharmacy  should  be  sufficient  to 
protect  the  confidentiality  of  patient- 
related  data  and  at  the  same  time  allow 
providers  access  to  data  to  make 
informed  judgments  necessary  to 
effectively  conduct  DUR.  With  regard  to 
the  problem  of  maintaining 
confidentiality  in  an  electronic 
environment,  the  Workshop  on 
Electronic  Data  Interchange  (WEDI)  is 
studying  these  issues  but  has  not  yet 
developed  policy  recommendations.  In 
the  interim,  since  use  of  the  electronic 
drug  claims  processing  systems  may 
present  unique  confidentiality 
problems,  particularly  with  prospective 
DUR,  States  may  wish  to  establish 
policies  to  address  these  problems. 

Comment:  One  commenter  indicated 
that,  as  important  as  confidentiality  is, 
it  should  not  be  allowed  to  be  used  to 
restrict  pharmacist  access  to  relevant 
data  needed  to  permit  accurate 
assessment  of  patient  needs  so  the 
pharmacist  can  make  informed 
medication-related  judgments. 

Response:  Section  456.703(h)  of  the 
regulations  requires  States  to  establish 
policies  concerning  the  confidentially  of 
patient-related  data  which  is  consistent 
with  Federal  confidentiality 
requirements  and  State  Pharmacy 
Practice  Acts  and  State  Pharmacy  Board 
guidelines.  We  believe  that  this  can  be 
accomplished  in  a  manner  which  both 
protects  patient  confidentiality  and 
allows  for  access  to  data  needed  to 
efficiently  administer  the  Medicaid  DUR 
program. 

Comment:  One  commenter  asked  how 
HCFA  will  ensure  that  patient 
confidentiality  rules  are  adequate  and 
how  HCFA  will  monitor  compliance 
with  them. 
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Response:  Since  States  are  primarily 
responsible  for  regulating  pharmacy  and 
medical  practice,  they  must  determine 
the  adequacy  of  confidentiality  rules 
and  ensure  compliance  with  them. 

HCFA  will  monitor  compliance  with  the 
confidentiality  requirements  through  its 
review  process  conducted  by  regional 
offices  and  through  review  of  the  DUR 
annual  reports  required  by  §  456.712. 

Comment:  Two  commenters  requested 
an  explanation  of  why  Federal 
confidentiality  requirements  do  not 
apply  to  patient  profile  requirements  at 
§  456.705(d). 

Response:  The  Federal  Privacy  Act 
requirements  do  not  apply  where  the 
Federal  Government  does  not  control 
the  records  in  question. 

F.  Prospective  DUR 

Section  456.705(a)  of  the  interim  final 
regulations  requires  review  of  drug 
therapy  before  each  prescription  is  filled 
or  delivered  to  a  recipient.  This  review, 
as  described  in  §  456.705(b)(1)  through 
(7),  is  done  at  the  point  of  sale,  based 
on  predetermined  standards,  before  a 
prescription  is  filled  or  delivered  to  the 
recipient  or  the  recipient’s  caregiver. 
Reviews  are  to  detect  drug-disease 
contraindications,  therapeutic 
duplication,  adverse  drug-drug 
interaction,  incorrect  drug  dosage  or 
duration  of  therapy,  drug-allergy 
interactions,  and  clinical  abuse  and/or 
misuse.  Counseling  and  maintenance  of 
patient  profiles  by  the  pharmacist  are 
required  by  §§  456.705(c)  and  (d). 

Comment:  One  commenter  suggested 
that  the  word  “prescription”  be  changed 
to  “drug”  in  the  description  of  drug- 
disease  contraindications  because 
contraindications  can  also  occur  with 
over-the-counter  drugs.  The  commenter 
also  suggested  that  the  term  “clinically 
significant”  be  used  to  describe  adverse 
medical  effect.  This  latter  terminology 
would  ensure  that  only  significant 
events  would  be  reviewed  and  these 
regulations  would  not  identify  all 
adverse  effects  as  contraindications. 

Response:  We  have  revised 
§456.705(b)(2)(i)  to  incorporate  the 
commenter ’s  suggestions. 

Comment:  Two  commenters  suggested 
that  the  definition  of  “adverse  drug-drug 
interaction”  include  the  phrase 
“clinically  significant”  to  describe 
“adverse  medical  effect”.  Again,  this 
would  ensure  that  only  significant 
effects  would  meet  this  definition,  since 
all  adverse  effects  need  to  be  reviewed. 

Response:  We  have  revised 
§  456.705(b)(3)  to  incorporate  the 
commenters’  suggestion.  We  have  made 
a  conforming  change  to  §  456.703(f)(5). 

Comment:  One  commenter  suggested 
that  the  definition  of  “adverse  drug-drug 


interaction”  should  prohibit 
substitution  of  the  FDA  orange  book  “B” 
rated  drugs. 

Response:  It  is  not  HCFA’s 
responsibility  to  require  generic 
substitution  of  the  FDA  orange  book  “B” 
rated  drugs.  State  laws  regarding 
product  selection  will  determine  the 
requirements  regarding  generic 
substitution. 

Comment:  One  commenter  suggested 
an  error  in  the  definition  of  “incorrect 
drug  dosage”  at  §  456.705(b)(4)  as  a 
potential  drug  therapy  problem  type 
that  must  be  included  in  the  screening 
in  point-of-sale  or  point-of-distribution 
reviews.  The  commenter  pointed  out 
that  the  reference  to  “daily  dosage 
range”  should  be  “daily  dosage”  as  the 
term  “range”  applies  to  the  standard 
and  is  not  a  part  of  the  definition.  A 
second  commenter  suggested  that  the 
correct  “duration”  of  drug  treatment 
was  hard  to  assess  as  a  potential  drug 
therapy  problem  type  under 
§  456.705(b)(5). 

Response:  We  have  deleted  the 
references  to  “range”  in  §  456.705(b)(4), 
since  we  believe  that  the  term  is 
redundant.  We  agree  with  the 
commenter  that  duration,  in  some 
instances,  may  be  difficult  to  assess. 
However,  ranges  provided  in  the 
predetermined  standards  would  allow 
for  some  variance  in  individual  cases. 

Comment:  One  commenter  suggested 
that  the  definition  of  “drug-allergy 
interactions”  include  a  statement  that 
such  problems  can  only  be  identified 
based  upon  history  obtained  from  the 
patient  or  the  physician. 

Response:  We  agree  that  information 
regarding  drug-  allergy  problems  may  be 
only  available  through  contact  with  the 
physician  or  the  patient.  However,  such 
a  statement  is  not  a  proper  part  of  the 
definition. 

Comment:  One  commenter  suggested 
that  the  prospective  DUR  screening 
elements  definitions  should  be 
consistent  with  definitions  developed 
by  the  National  Council  for  Prescription 
Drug  Programs  (NCPDP). 

Response:  We  did  review  the 
definitions  of  prospective  DUR, 
retrospective  DUR,  and  concurrent  DUR 
developed  and  recommended  by  the 
NCPDP  in  developing  the  interim  final 
regulations.  Section  456.705  describes 
prospective  DUR  in  detail  and  §  456.709 
describes  retrospective  DUR  in  detail. 
We  see  no  reason  to  define  these  terms 
in  §  456.703.  Because  the  statute  does 
not  refer  to  concurrent  DUR,  we  have  no 
reason  to  include  this  term  in  the 
regulation. 

Comment:  Four  commenters  were 
concerned  about  performing  prospective 
DUR  in  an  on-line  electronic  drug 


claims  management  environment.  Two 
commenters  suggested  not 
implementing  prospective  DUR  in  an 
on-line  ECM  environment  until 
demonstration  projects  required  by  the 
statute  have  been  completed.  Another 
commenter  suggested  a  comparison  of 
ECM-based  DUR  and  pharmacy  on-site 
DUR  and  the  implementation  of  the 
most  effective  approach.  One 
commenter  warned  against  making 
prospective  DUR  too  automated  because 
the  pharmacist  is  essential  as  a  problem 
solver.  One  commenter  suggested  that 
detailed  prospective  DUR  rules  are 
unnecessary  because  prospective  DUR 
can  be  performed  based  on  the 
pharmacist’s  professional  judgment 
manually,  or  electronically,  or  a 
combination  of  the  two. 

Response:  Establishing  electronic 
drug  claims  management  systems  and 
including  prospective  DUR  as  part  of 
such  systems  are  options  available  to 
the  States;  they  are  not  required. 
Therefore,  prospective  DUR  can  be  done 
electronically  or  on  site  by  each 
pharmacy.  The  purpose  of  the 
demonstration  project  required  by 
Congress  at  section  4401(c)(1)(d)  of 
OBRA  ’90  is  to  determine  the  relative 
effectiveness  of  the  ECM-based 
prospective  DUR  versus  the  on-site 
pharmacy  prospective  DUR,  and  thus 
assure  implementation  of  ECD-based 
DUR.  We  recognize  that,  even  with 
automation,  prospective  DUR  cannot  be 
done  without  the  pharmacist  because 
his  or  her  professional  judgment 
determines  whether  and  how  to  respond 
to  an  automated  alert  of  a  potential 
problem. 

Comment:  One  commenter  suggested 
that  if  electronic  prospective  DUR  is 
implemented,  a  professional  oversight 
committee  should  work  to  keep  focus  on 
serious  problems  and  to  avoid  false 
positives. 

Response:  We  agree  that  if  an 
electronic  prospective  DUR  is 
implemented,  a  professional  oversight 
committee  is  needed  to  ensure  that 
prospective  DUR  is  focused  on  serious 
problems  and  avoids  false  positives.  We 
believe  that  the  State  DUR  board  would 
be  the  appropriate  entity  to  provide 
such  oversight. 

Comment:  One  commenter  suggested 
that  in  the  course  of  the  prospective 
DUR,  prescriptions  should  not  be 
changed  or  denied  without  the 
physician’s  knowledge. 

Response:  Except  for  the  quantity 
dispensed,  State  law  prohibits  changing 
a  prescription.  It  would  be  appropriate 
for  the  pharmacist  to  notify  the 
physician  if  the  prescription  is  not  filled 
for  therapeutic  reasons.  Establishing 
rules  requiring  such  notification  is  in 
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the  province  of  State  boards  of 
pharmacy  and  could  be  included  in  the 
State  Pharmacy  Practice  Acts.  In  the 
absence  of  such  rules,  the  State 
Medicaid  agency  could,  where 
appropriate,  establish  them. 

Comment:  One  commenter  suggested 
that  we  define  a  prescription. 

Response:  The  definition  of  a» 
prescription  is  included  in  the  State 
Pharmacy  Practice  Acts. 

Comment:  One  commenter  suggested 
that  approval  of  State  plans  for  DUR 
should  be  contingent  on  the  State 
providing  adequate  financial  incentives 
for  pharmacist  interventions. 

Response:  There  is  no  prohibition  in 
the  statute  or  the  regulations  against  the 
State  providing  financial  incentives  for 
pharmacist  interventions.  The  State  is 
free  to  include,  in  its  reimbursement  for 
the  cost  of  filling  a  prescription, 
consistent  with  the  requirements  of 
section  1902(a)(30)(A)  of  the  Act  with 
regard  to  efficiency,  economy  and 
quality  of  care,  amounts  to  compensate 
for  DUR  services. 

Comment:  One  commenter  suggested 
that  instructions  for  compliance  with 
prospective  DUR  should  go  to  the 
pharmacist,  not  the  pharmacy. 

Response:  We  believe  that  the 
instructions  for  compliance  with 
prospective  DUR  should  be  directed  to 
the  pharmacies  since  they  are  the 
Medicaid  providers.  It  would  be  more 
burdensome  to  furnish  this  information 
to  pharmacists  in  part  because  changes 
in  the  pharmacy  staff  occur  more 
frequently  than  do  changes  in  the  status 
of  pharmacies.  The  owners  or  managers 
of  pharmacies,  as  Medicaid  providers, 
are  responsible  for  furnishing  their  staff 
with  information  pertaining  to  DUR. 

Comment:  One  commenter  suggested 
that  pharmacists  should  not  be  required 
to  take  medical  histories. 

Response:  Nothing  in  the  statute  or 
the  regulations  requires  pharmacists  to 
take  medical  histories.  Pharmacists 
must  make  a  reasonable  effort  to 
maintain  patient  profiles  and  may, 
based  on  their  professional  judgment, 
seek  patient  specific  information  for 
those  profiles. 

Comment:  Seven  commenters  pointed 
out  the  importance  of  diagnosis 
information  and  the  difficulty  of 
conducting  prospective  DUR  screening 
to  identify  drug-disease  and  drug- 
allergy  screening  without  patient- 
specific  information.  One  commenter 
suggested  that  inaccurate  diagnosis 
information  would  generate  needless 
communication  between  physicians  and 
pharmacists. 

Response:  We  agree  that  it  is  difficult 
to  screen  for  drug-disease 
contraindications  and  drug-allergy 


interactions  without  access  to  patient- 
specific  information.  Clearly,  access  to 
such  information  improves  the  ability  to 
conduct  prospective  DUR,  and  obtaining 
accurate  information  is  a  difficult 
technical  problem.  There  is  also  the 
question  of  the  relationship  of  the 
diagnosis  to  the  use  of  the  prescription, 
for  example,  the  diagnosis  may  be 
cancer  and  the  prescription  may  be  for 
pain.  Given  these  difficulties,  problems 
associated  with  access  to  patient- 
specific  information  can  best  be 
resolved  by  pharmacists  cultivating 
relationships  with  physicians  so  that  it 
becomes  possible  for  the  pharmacist  to 
seek  patient-specific  information  about 
diagnosis,  allergies,  and  other  matters 
when,  in  his  professional  judgment,  it  is 
appropriate  for  counseling. 

Comment:  One  commenter  suggested 
that  HCFA  require  physicians  to  submit 
diagnosis  information,  while  another 
suggested  that  physicians  not  be 
required  to  provide  diagnosis 
information.  Other  commenters  pointed 
to  the  difficulty  of  getting  diagnosis 
information  from  providers. 

Response:  Since  States  regulate  the 
practice  of  medicine,  placing  diagnosis 
information  on  prescriptions  is  a  matter 
for  States  to  decide. 

G.  Counseling 

Section  456.705(c)  of  the  interim  final 
regulations  provides  that  applicable 
State  law,  or  other  method  satisfactory 
to  the  State,  must  establish  standards  for 
counseling  of  the  recipient  or  the 
recipient’s  caregiver.  The  State  must 
provide  pharmacies  with  detailed 
information  as  to  what  they  must  do  to 
comply  with  prospective  DUR 
requirements,  including  guidelines  on 
counseling,  profiling,  and 
documentation  of  prospective  DUR 
activities  by  the  pharmacists.  The  State 
law,  or  other  method  satisfactory  to  the 
State,  must  specify  how  counseling 
requirements  apply  to  mail  order 
pharmacies. 

The  standards  must  specify  whether 
the  pharmacist  or  an  ancillary  person 
may  make  the  offer  to  counsel;  must 
specify  what  documentation  must  be 
maintained  on  refusals  of  counsel;  and 
must  include  in  the  counseling  those 
matters  considered  significant  by  the 
pharmacist.  The  standards  need  not 
require  a  pharmacist  to  provide 
consultation  when  a  recipient  or 
recipient’s  caregiver  refuses  such 
consultation. 

Comment:  Five  commenters 
addressed  the  physician-pharmacist 
relationship  concerning  the  provision  of 
counseling  services.  One  commenter 
stated  that  counseling  that  involves  the 
pharmacist  contacting  the  physician 


would  create  a  hassle  factor  for  the 
physician.  Four  commenters  suggested 
the  expansion  ot  §  456.705(c)  to  include 
specific  statements  regarding  the 
physician-pharmacist  relationship:  the 
physician  should  be  able  to  direct  the 
pharmacist  to  include  or  exclude 
specific  topics  for  specific  patients;  the 
pharmacist  should  notify  the  physician 
if  the  patient  refuses  the  prescription 
after  counseling.  In  addition,  if  the 
pharmacist  identifies  a  significant  risk 
of  an  adverse  medical  result,  he  or  she 
should  consult  the  physician  prior  to 
counseling.  The  commenters  indicated 
concern  that  inappropriate  counseling 
would  result  without  the  addition  of 
these  requirements. 

Response:  The  individual  State  has 
the  responsibility  of  establishing 
standards  of  counseling  for  the 
pharmacist.  Some  States  may  want  to 
incorporate  requirements  regarding 
physician-pharmacist  interaction  in 
their  standard;  others  may  not.  We 
believe  these  interactions  will  occur  in 
the  normal  day-to-day  relationships 
between  physicians  and  pharmacists.  In 
any  event,  States  should  be  given  the 
flexibility  of  either  including,  or  not 
including,  the  suggested  requirements. 

Comment:  Seven  commenters 
suggested  that  mail  order  pharmacies 
should  be  treated  the  same  as  all  other 
pharmacies.  Counseling  requirements 
should  apply  equally  to  all  pharmacy 
providers  of  outpatient  drugs. 

Response:  We  concur  ana  have 
removed  the  statement  concerning  mail 
order  pharmacies  from  §  456.705(c). 
Since  delivery  of  a  prescription  to  a 
person  at  home  by  a  pharmacy  and  mail 
order  prescriptions  raise  the  same  issues 
about  how  to  offer  and  provide 
counseling,  we  have  amended 
§  456.705(c)  to  require  State  counseling 
standards  to  address  this  issue. 

Comment:  Three  commenters 
suggested  that  the  regulations  specify 
whether  the  offer  to  provide  counseling 
is  required  for  new  prescriptions  only, 
both  new  and  refill  prescriptions,  or 
whether  the  decision  to  make  the  offer 
should  be  left  to  the  professional 
judgment  of  the  pharmacist.  One 
commenter  suggested  limiting  the  offer 
to  new  prescriptions;  one  commenter 
suggested  that  it  apply  to  both  new  and 
refill  prescriptions;  and  the  third 
commenter  suggested  leaving  the 
decision  to  the  professional  judgment  of 
the  pharmacist.  Six  commenters 
suggested  that  the  regulations  specify 
the  role  of  ancillary  personnel  in 
making  the  offer  to  counsel  to  the 
patient  or  the  patient’s  representative. 
The  commenters  indicated  that 
pharmacists  may  have  ancillary 
personnel  make  the  offer  of  counseling 
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on  their  behalf,  but  the  pharmacists 
must  personally  conduct  counseling  if 
the  offer  is  accepted. 

Response:  Since  the  statute  requires 
each  State  to  establish  standards  for 
counseling,  these  State  standards  rather 
than  Federal  regulations  must,  at  a 
minimum,  address  the  following  issues: 

•  Whether  the  offer  to  counsel  is 
required  for  new  prescriptions  only,  or 
both  new  and  refill  prescriptions; 

•  Whether  only  pharmacists  must 
make  the  offer  to  counsel  or  whether 
auxiliary  personnel  are  authorized  to 
make  the  offer; 

•  Whether  only  a  patient’s  refusal  of 
the  offer  to  counsel  must  be 
documented  or  whether  documentation 
of  all  offers  is  required; 

•  Whether  documentation  of 
counseling  is  required;  and 

•  How  counseling  is  to  be  addressed 
in  situations  where  the  patient’s 
representative  is  not  readily  available  to 
receive  a  counseling  offer  or  the 
counseling  itself. 

We  have  amended  §  456.705(c)  to 
specify  that  State  counseling  standards 
must  address  these  issues. 

Comment:  Seven  commenters 
discussed  the  method  of  documenting  a 
patient’s  refusal  of  the  offer  to  provide 
counsel.  Six  commenters  suggested  that 
pharmacists  be  given  the  maximum 
flexibility  in  the  method  of 
documenting  a  patient’s  refusal  of  the 
offer  to  provide  counsel.  One  of  the  six 
commenters  suggested  that 
documentation  should  not  be 
mandatory.  The  seventh  commenter 
suggested  that  a  recipient  should  be  able 
to  sign  a  blanket  refusal  for  all 
prescriptions. 

Response:  Again,  we  leave  to  the 
States  decisions  regarding 
documentation  of  offers  to  counsel. 

Comment:  Five  commenters 
addressed  documentation  of  counseling 
in  general,  although  such 
documentation  was  not  discussed  in  the 
interim  final  regulation.  Two 
commenters  suggested  that  guidelines 
on  documentation  be  included  and 
three  commenters  suggested  that 
documentation  standards  should  be 
general  and  not  specific. 

Response:  The  statute  requires  the 
States  to  establish  standards  for 
counseling.  We  have  amended 
§  456.705(c)(1)  (formerly  the 
undesignated  introductory  paragraph  of 
§  456.705(c))  to  specify  the  subject 
matter  that  must  be  addressed  by  these 
standards. 

Comment:  Five  commenters  suggested 
that  §  456.705(c)(1)  specify  that  the 
content  of  counseling  should  be  left  to 
[  the  professional  prerogative  of  the 

pharmacist,  who  should  be  given  proper 


flexibility  in  selecting  how  patient 
counseling  should  be  administered  in 
each  circumstance.  One  commenter 
requested  that  the  control  of  the  content 
not  be  given  to  the  prescriber. 

Response:  Section  456.705(c)(3), 
formerly  §  456.705(c)(2),  clearly 
specifies  that  the  content  of  counseling 
is  subject  to  the  professional  judgment 
of  the  pharmacist.  Determining  how 
counseling  should  be  administered,  that 
is,  whether  counseling  must  be  oral  or 
to  what  extent  written  communication 
may  be  used,  depends  on  the  State 
standards  for  counseling. 

Comment:  Six  commenters  discussed 
making  an  oral  offer  to  counsel.  Two  of 
the  six  suggested  that,  in  all  instances, 
the  offer  must  be  oral.  Three  suggested 
that  a  written  offer  should  be  used 
where  an  oral  offer  was  not  possible. 

The  sixth  commenter  advised  that 
written  material  alone  should  not  be 
substituted  for  the  oral  offer. 

Response:  We  believe  that  the  issue  of 
whether  the  offer  to  counsel  must  be 
oral,  and  the  extent  to  which  written 
material  may  be  substituted  for  an  oral 
offer  of  counseling,  are  matters  to  be 
addressed  by  State  standards  for 
counseling. 

Comment:  Six  commenters  suggested 
additional  requirements  for  offers  of 
counseling  when  the  patient  was  not 
available,  when  deliveries  were  made 
via  mail  service  or  offsite  deliveries 
outside  the  area  covered  by  the  local 
telephone  exchange.  They  suggested  use 
of  written  instructions  (offer  to  counsel) 
with  the  prescription  plus  a  toll-free 
telephone  number  for  the  patient  to  call 
if  there  were  any  questions. 

Response:  We  concur  and  have 
amended  §  456.705(c)(2)  to  require  mail 
order  pharmacies  to  provide  toll-free 
telephone  service  for  all  long  distance 
calls.  As  stated  in  the  regulation,  other 
pharmacies  whose  primary  patient 
population  is  accessible  through  a  local 
measured  or  toll-free  exchange  may  not 
be  required  to  offer  toll-free  service.  A 
State  agency’s  counseling  standards 
must  address  special  situations  where 
the  patient,  or  the  patient’s 
representative,  is  not  readily  available  to 
receive  the  offer  to  counsel  or  the  actual 
counseling,  for  example,  prescriptions 
delivered  off  site  or  through  the  mail. 

Comment:  Five  commenters 
addressed  the  provision  of  a  toll-free 
telephone  number  for  the  patient  to  use 
to  ask  questions  or  obtain  additional 
information  concerning  his  or  her 
prescription.  One  commenter  stated  that 
requiring  such  a  number  was  not 
practical.  One  commenter  requested 
more  information  regarding  toll-free 
numbers.  One  commenter  stated  "access 
to”  should  mean  that  every  patient  has 


the  opportunity  to  telephone  the 
pharmacist  without  cost  to  the  patient. 
The  fourth  commenter  stated  that 
managed  care  pharmacies  should 
provide  a  toll-free  telephone  counseling 
service.  A  fifth  commenter  also  stated 
that  pharmacies  should  provide  a  toll- 
free  number  on  the  prescription  label 
which  would,  in  part,  meet  the  “offer  to 
counsel”  standard. 

Response:  As  stated  in  the  regulation, 
pharmacists  whose  primary  patient 
population  is  accessible  through  a  local 
measured  or  toll-free  exchange  may  not 
be  required  to  offer  toll-free  service. 
States  are  free  to  further  define,  under 
the  counseling  standards,  the  term 
“primary  patient  population”,  or 
otherwise  specify  under  what 
circumstances  pharmacies  would  or 
would  not  be  required  to  provide  toll- 
free  telephone  service.  Otherwise, 
pharmacists  whose  primary  population 
is  not  accessible  as  indicated  above, 
would  be  required  to  provide  toll-free 
telephone  service. 

Comment:  Four  commenters 
suggested  that  counseling  requirements 
will  alarm,  confuse,  or  reuse  fears  among 
recipients.  Two  commenters  indicated 
that  recipients  would  not  understand 
that  refusal  to  provide  medical  history 
or  to  accept  counseling  would  not  affect 
their  eligibility  for  medical  services 
under  the  Medicaid  program. 

Response:  We  do  not  agree  that 
counseling  would  alarm,  confuse,  or 
raise  fears  among  recipients.  Overall, 
the  program  will  increase  the 
knowledge,  and  the  understanding  by 
patients,  of  the  impact  of  drugs  on  their 
lives.  With  such  increased  knowledge, 
patients  can  better  participate  in  the 
administration  of  the  medical  care  that 
they  are  receiving.  Rather  than  alarm 
patients,  the  offer  to  counsel  and  the 
actual  counseling  can  be  used  to 
alleviate  their  fears  by  providing  an 
explanation  which  could  cover  not  only 
the  items  suggested  in  the  law  and 
regulations  but  also  the  impact  of  the 
counseling  program  on  the  individual’s 
eligibility  for  medical  services  under  the 
Medicaid  program. 

Comment:  One  commenter  suggested 
that  the  regulations  be  amended  to 
acknowledge  what  many  States  had 
done  to  implement  model  patient 
counseling  legislation  that  established 
how  the  “offer  to  counsel”  is  made  to 
the  patient. 

Response:  We  do  not  believe  that  an 
acknowledgement  of  what  States  have 
done  thus  far  would  serve  any  purpose. 
It  would  not  be  feasible  to  include  a 
current  list  of  such  States  in  the 
regulations  since  the  list  would  be 
growing  constantly.  If  such  recognition 
is  provided  for  model  patient 
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counseling  legislation,  then  recognition 
should  also  be  provided  to  States  that 
have  model  retrospective  review 
programs,  prospective  programs,  and 
point-of-sale  ECM  systems.  HCFA 
intends  to  share  with  the  States 
information  and  technology  that  various 
States  have  found  effective  for 
administering  DUR. 

Comment:  One  commenter  suggested 
that  the  regulation  distinguish  between 
the  “offer  to  counsel”  and  the  act  of 
counseling  itself. 

Response:  We  believe  that  §§  456.705 
(c)(1)  and  (c)(3)  already  distinguish 
between  the  offer  and  the  content  of 
counseling. 

Comment  Two  commenters  suggested 
that  the  counseling  requirements  are  an 
unwarranted  Federal  intrusion  and  may 
have  adverse  consequences  for  the 
mentally  ilL  They  stated  that  absolute 
confidentiality  must  be  maintained  and 
counseling  must  be  done  in  a  discreet, 
supportive,  informative,  and  non- 
threatening  manner. 

Response:  We  agree  that  the 
protection  of  confidentiality  and  the 
sensitivity  with  which  counseling  is 
conducted  are  critically  important. 

Since  the  States  and  pharmacists,  not 
the  Federal  Government,  are  responsible 
for  counseling,  we  do  not  believe  that  an 
unwarranted  Federal  intrusion  has 
occurred. 

Comment:  One  commenter  asked 
whether  the  $1  to  $2  cost  estimate  per 
prescription  for  counseling  services  was 
based  upon  the  pharmacist  or  the 
ancillary  personnel  making  the  offer  to 
counsel. 

Response:  This  estimate  was  based 
upon  the  pharmacist  making  the  offer  of 
counseling. 

Comment:  One  commenter  noted  that 
the  timing  of  the  issuance  of  the  rule 
placed  States  and  pharmacies  at  a 
serious  disadvantage  as  it  permitted 
only  60  days  for  the  adoption  of 
counseling  standards  through  legislation 
or  regulation. 

Response:  We  agree  that  the 
timeframe  for  issuing  the  regulations 
was  unusually  short  and  placed  a 
burden  on  the  States.  However,  most 
States  have  successfully  established 
counseling  standards  to  comply  with 
the  regulations. 

H.  Profiling 

Section  456.705(d)  of  the  interim  final 
regulations  requires  States,  in  the  case 
of  Medicaid  recipients,  to  require 
pharmacists  to  make  a  reasonable  effort 
to  obtain,  record,  and  maintain  patient 
profiles.  The  profiles,  at  a  minimum, 
must  contain  the  following  information: 
(1)  name,  address,  telephone  number, 
date  of  birth  (or  age),  and  gender  of  the 


patient;  (2)  individual  history,  if 
significant,  including  disease  state  or 
states,  known  drug  reactions,  and  a 
comprehensive  fist  of  medications  and 
relevant  devices;  and  (3)  the 
pharmacist’s  comments  relevant  to  the 
individual’s  drug  therapy. 

Comment  Two  commenters  suggested 
that  “individual  history”  rather  than 
“individual  medical  history”  should  be 
one  of  the  minimum  information  items. 

Response:  We  agree  and  we  have 
changed  §  456.705(d)(2)  to  delete  the 
word  “medical”.  The  term  “medical 
history"  is  not  appropriate,  as  “medical 
history”  includes  obtaining  specific 
information  regarding  laboratory  results, 
diagnosis,  and  other  medical  findings. 

Comment:  Three  commenters 
suggested  that  the  regulations  should 
include  a  statement  that  profile 
information  can  be  obtained  by  ancillary 
personnel,  but  the  pharmacist  must 
review  and  interpret  the  information 
obtained. 

Response:  We  believe  this  is  an 
individual  State  decision.  A  State  that 
decides  to  authorize  auxiliary  personnel 
to  obtain  profile  information  may 
include  such  authorization  and  the 
appropriate  requirements  for  the  use  of 
auxiliary  personnel  in  their  standards 
for  counseling. 

Comment  Three  commenters 
addressed  the  use  of  the  term 
“reasonable  effort”  for  obtaining  profile 
information  in  §  456.705(d).  One 
commenter  suggested  the  term  should 
be  further  defined  or  deleted.  One 
commenter  suggested  expansion  of  the 
term  to  state  that  “the  pharmacist  is 
responsible  for  ensuring  that  a 
reasonable  effort  is  made  to  obtain 
profile  information.”  The  third 
commenter  suggested  expanding  the 
statement  to  indicate  that  “reasonable 
effort”  should  not  include  additional 
burden  or  cost  to  the  pharmacist. 

Response:  We  have  decided  not  to 
define  reasonable  effort  in  the 
regulations  to  allow  States  flexibility  in 
implementing  the  DUR  requirements. 
States  and  their  pharmacy  boards  may, 
or  may  not,  choose  to  further  define 
“reasonable  effort”. 

Comment:  One  commenter  stated  that 
§  456.705(d)(2)  should  be  amended  to 
make  it  explicit  that  the  profiling 
requirements  are  limited  to  recording 
information  concerning  drugs  and 
devices  dispensed  at  the  pharmacy 
where  the  pharmacist  is  employed. 

Response:  We  have  retained  the 
phrase  “a  comprehensive  list  of 
medications  and  relevant  devices”  as 
the  statute  specifies  in  section 
1927(g)(2)(A)(u)  of  the  Act  Neither  the 
statute  nor  the  regulation  defines  a 
“comprehensive  list”;  therefore  the 


State,  if  it  chooses,  may  further  define 
the  term  according  to  section 
1927(g)(2)(A)(ii)  of  the  Act  Methods  for 
securing  this  information  could  include 
checking  the  pharmacy’s  own  record, 
receiving  an  alert  message,  from  the 
electronic  claims  management  system, 
or  asking  the  patient  physician,  or  other 
pharmacies  for  additional  information 
if,  in  the  professional  judgment  of  the 
pharmacist,  it  was  appropriate  to  do  so. 

Comment:  One  commenter  suggested 
that  HCFA  study  the  advantages  and 
disadvantages  of  requiring  the  collection 
of  information  for  profiles. 

Response:  We  will  consider  these 
matters  as  a  subject  for  HCFA  studies  of 
the  DUR  program  and  its  impact  on  the 
industry  and  the  public. 

I.  Retrospective  DUR 

Section  456.709  of  the  interim  final 
regulations  requires  that  the  State 
Medicaid  plan  provide  for  a 
retrospective  DUR  program  for  ongoing 
periodic  examination  of  claims  data  and 
other  records  in  order  to  identify 
patterns  of  fraud,  abuse,  gross  overuse, 
or  inappropriate  or  medically 
unnecessary  care  among  physicians, 
pharmacists,  and  Medicaid  recipients, 
or  associated  with  specific  drugs  or 
groups  of  drugs.  This  examination  must 
involve  pattern  analysis,  using 
predetermined  standards  of  physician 
prescribing  practices,  dispensing 
practices  of  pharmacies,  and  drug  use 
by  individual  patients.  This  program 
must  be  provided  through  the  State’s 
mechanized  drug  claims  processing  and 
information  retrieval  system  or  an 
electronic  drug  claims  processing 
system  that  is  integrated  with  the 
Medicaid  Management  Information 
System  (MMIS). 

Comment:  Two  commenters  suggested 
peer  review  prior  to  any  intervention 
suggested  by  DUR  reports  or  outliers 
identified  by  computerized  DUR 
programs.  A  third  commenter  suggested 
that  the  regulations  state  that  the  system 
should  not  produce  punitive  decisions 
against  physicians. 

Response:  It  is  up  to  each  State  to 
determine  whether,  and  under  what 
circumstances,  peer  reviews  of 
therapeutic  problems  identified  through 
screening  applications  based  upon 
predetermined  standards,  will  be 
required.  States  may  require  peer  review 
prior  to  all  interventions  or  identify 
circumstances  where  peer  reviews  are, 
or  are  not,  required. 

We  do  not  believe  that  it  is 
appropriate  to  address  the  question  of 
punitive  decisions  against  physicians. 
The  objective  of  the  DUR  is  to  improve 
pharmaceutical  care  through  education. 
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/.  Education  Program 

Section  456.711  of  the  interim  final 
regulations  requires  that  the  State  plan 
must  provide  for  ongoing  outreach 
programs  that  educate  practitioners  on 
common  drug  therapy  problems  with 
the  aim  of  improving  prescribing  and 
dispensing  practices.  Section 
456.716(d)(5)  requires  the  DUR  Board 
to:  (1)  identify  and  develop  educational 
programs  if  needed;  (2)  make 
recommendations  regarding 
interventions;  and  (3)  periodically 
reevaluate  and,  if  necessary,  modify 
interventions.  Section  456.716(d)(6) 
specifies  that  the  Medicaid  agency,  or 
its  contractor,  should  apply 
predetermined  standards  to  drug  claims 
data  and  generate  reports  for  use  by  the 
board  and  carry  out  educational 
programs  specified  by  the  board. 

Comment:  Five  commenters  suggested 
expanding  §  456.716(d)(5)  to  make  it 
more  specific.  One  commenter 
suggested  the  creation  of  a  fifth 
provision  to  require  more  in-depth 
review  prior  to  intervention.  Other 
commenters  stressed  “appropriate  and 
balanced’’  education  programs  based 
upon  program  experience,  matching  the 
education  program  to  the  drug  therapy 
problem  identified,  and  placing  more 
emphasis  on  preliminary  education. 

Response:  We  have  expanded 
§  456. 716(d)(5)(ii)  to  address  the 
commenters’  suggestions.  The  DUR 
Board  recommendations  for  educational 
interventions  must  be  based  on  an  in- 
depth  review  of  claims  data  reports.  The 
board  may  decide  which  educational 
intervention  approaches  are  suitable  for 
the  drug  therapy  problems  identified. 

We  have  changed  §  456.703(f)(5)  to 
specify  that  standards  (that  is, 
exceptions  to  criteria)  may  be  used  in 
deciding  whether  or  not  to  intervene 
after  the  potential  therapeutic  problems 
have  been  identified. 

K.  Annual  Report 

Section  456.712  of  the  interim  final 
regulations  provides  that  a  State  must 
require  the  DUR  Board  to  prepare  and 
submit  annual  DUR  reports  to  the 
Medicaid  agency.  The  Medicaid  agency 
is  required  to  prepare  and  submit  an 
annual  report  to  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  that  incorporates  the  DUR 
board’s  report  and  includes  detailed 
information  on  the  DUR  program 
operations  and  an  estimate  of  the  cost 
savings  attributable  to  the  DUR  program. 

Comment:  Ten  commenters  addressed 
the  DUR  cost  savings  estimate  required 
in  the  annual  report.  Three  commenters 
suggested  that  §  456.712  should  specify 
that  savings  resulting  from  reduced 


physician  visits  and  hospitalizations 
should  be  taken  into  account.  Two 
commenters  suggested  that  we  require 
comprehensive  evaluations,  including 
both  clinical  and  economic  evaluations 
that  would  estimate  total  savings  of 
DUR. 

Response:  The  requirement  that  State 
Medicaid  agencies  submit  a  cost  savings 
estimate  refers  to  those  savings  that  can 
be  attributed  to  the  operation  of 
prospective  and  retrospective  DUR.  The 
report  on  cost  savings  must  identify 
what  is  spent  annually  to  operate  the 
DUR  program  and  also  identify  the 
savings  to  the  Medicaid  drug  program  as 
a  result  of  DUR.  It  may  include  savings 
that  result  from  reduced  physician  visits 
and  reduced  hospitalizations  if  the  State 
can  document  such  savings.  We  agree 
that  evaluating  both  the  economic  and 
clinical  impact  of  DUR  is  important  and 
the  States  should,  to  the  extent  that  they 
are  able,  take  both  types  of  outcomes 
into  account  when  evaluating  their  DUR 
programs.  Demonstration  projects  are 
also  addressing  outcomes,  including 
physician  visits,  emergency  room  visits, 
and  hospitalizations.  The  Agency  for 
Health  Care  Policy  and  Research  of  the 
Public  Health  Service  is  conducting  an 
evaluation  of  pharmaceutical  outcomes, 
and  may  cover  this  topic  in  its  study. 

Comment:  Three  commenters  stated 
that  it  would  be  difficult  to  estimate  cost 
savings  as  a  result  of  the  DUR  program 
and  asked  for  suggestions  as  how  to 
perform  this  task.  One  commenter 
recommended  that  HCFA  define  the 
word  “costs”  in  §456.712(b)(10)  when 
referring  to  the  cost  savings  estimates  to 
be  included  in  the  annual  report. 
Another  commenter  suggested  that  the 
cost  of  DUR  be  expressed  in  terms  of 
cost  per  recipient. 

Response:  Currently  HCFA  is 
developing  a  cost  savings  methodology 
for  use  by  State  Medicaid  agencies,  at 
their  option,  when  estimating  the  cost 
savings  that  result  from  DUR.  These 
guidelines  will  specify  data  collection 
needs.  They  will  also  suggest  what  costs 
are  to  be  considered  and  whether  or  not 
to  express  costs  in  terms  of  cost  per 
recipient.  The  guidelines  for  reporting 
cost  savings  will  be  distributed  to  the 
States  on  an  advisory  basis. 

Comment:  One  commenter  suggested 
that  §  456.712(b)(3)  be  revised  to  require 
States  to  include  information  in  the 
annual  report  that  describes  the  process 
and  sources  used  for  establishing  and 
revising  criteria. 

Response:  HCFA  will  provide 
guidance  to  the  States  about  the 
contents  of  the  annual  reports  which 
will  include  information  relating  to 
sources  for  criteria.  We  do  not  believe 
it  is  necessary  to  include  this  as  a 


regulatory  requirement.  The  State  DUR 
Boards  will  have  such  information 
available  if  there  are  any  questions 
about  the  selection  of  criteria  and 
standards. 

Comment:  One  commenter  suggested 
that  providing  complete  criteria  in 
annual  reports  would  be  cumbersome 
and  costly.  Another  questioned  whether 
the  provision  of  criteria  in  the  annual 
report  would  eliminate  the  need  for  the 
State’s  cost  savings  estimate. 

Response:  Section  1927(g)(3)(D)  of  the 
Act  identifies  specific  information  that 
must  be  included  in  the  annual  report 
to  allow  us  to  evaluate  the  effectiveness 
of  each  State’s  DUR  program.  HCFA’s 
Medicaid  Bureau  has  provided 
additional  informal  guidance  with 
regard  to  the  contents  of  the  annual 
reports.  This  guidance  indicates  that 
detailed  information  about  DUR- 
approved  criteria  must  be  provided  but 
not  necessarily  the  criteria  themselves. 
This  approach  addresses  concerns  about 
the  burdensome  nature  of  submitting 
complete  criteria  in  the  annual  reports. 
The  statute  requires  inclusion  of  a  cost 
savings  estimate  in  the  annual  report; 
therefore  provision  of  detailed 
information  on  the  criteria  does  not 
eliminate  the  requirement  that  the  State 
must  submit  a  cost  savings  estimate. 

Comment:  One  commenter  suggested 
that  a  requirement  be  established  for 
adequate  data  to  be  collected  by  State 
Medicaid  agencies,  to  prove  that  the 
DUR  program  is  beneficial. 

Response:  State  agencies  are  required 
to  submit  an  annual  DUR  report  to 
HCFA.  As  previously  indicated,  HCFA 
will  provide  guidance  as  to  what  data 
are  needed  to  determine  cost 
effectiveness. 

L.  Drug  Use  Review  and  Surveillance 
and  Utilization  Review  (SUR) 

Section  456.714  of  the  interim  final 
regulations  states  that  the  retrospective 
DUR  requirements  parallel  some  portion 
of  the  Surveillance  and  Utilization 
Review  (SUR)  requirements  in  subparl 
A  of  part  456  and  in  part  455  of  the 
Medicaid  regulations. 

Comment:  Two  commenters  suggested 
that  SUR  and  DUR  activities  should  be 
completely  separate  and  distinct. 

Response:  We  agree  with  the 
commenters  and  we  have  revised 
§  456.714  to  indicate  that  the  SUR 
program  and  the  DUR  program  have 
overlapping  responsibilities  to  identify 
and  reduce  the  frequency  of  patterns  of 
fraud,  abuse,  and  gross  overuse  of  drugs. 
Given  the  historical  emphasis  of  SUR 
units  in  this  area,  we  believe  that  the 
DUR  staffs  should  focus  their  limited 
resources  on  what  constitutes 
appropriate  and  medically  necessary 
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pharmaceutical  care.  It  is  the  State’s 
option,  however,  to  establish  what  it 
considers  to  be  the  appropriate  balance 
between  fraud  and  abuse  and  medical 
appropriateness  concerns. 

Comment:  One  commenter  requested 
clarification  of  §  456.714  and  an 
explanation  of  how  cost  savings  from 
SUR  are  to  be  taken  into  account  in 
calculating  EHJR  cost  savings  required 
by  §456.712(b)(10). 

Response:  HCFA  is  developing 
specific  guidance  to  assist  the  States  in 
determining  EHJR  costs  savings  as 
required  by  §  456.712(b)(10).  This 
guidance  will  address  the  issue  of 
whether  or  not  to  include  SUR  cost 
savings. 

M.  DUR  Board  ■ 

Sections  456.716(a)  and  (b)  of  the 
interim  final  regulations  require  that 
each  State  establish  a  DUR  Board  and 
establish  requirements  for  the 
composition  of  the  DUR  Board  and 
expertise  of  its  members.  Section 
456.716(c)  specifies  the  relationship 
between  the  EHJR  Board  and  the  State 
Medicaid  agency;  §  456.716(d)  discusses 
activities  of  the  DUR  Board;  and 
§  456.716(e)  specifies  funding  available 
for  DUR  Boards. 

Comment  Five  commenters 
expressed  concern  about  the 
relationship  between  the  DUR  Board 
and  the  State  Medicaid  agency  as 
provided  for  in  §  456.716(c).  Four 
commenters  suggested  that  the  DUR 
Board  be  separate  from  the  Medicaid 
agency  or  have  final  authority  with 
regard  to  clinical  issues  such  as 
approval  of  criteria.  One  commenter 
suggested  the  DUR  Board  should  have 
rulemaking  authority.  One  commenter 
suggested  that  DUR  Boards  should  not 
be  independent. 

Response:  Section  1902(a)(5)  of  the 
Act,  which  specifies  that  a  single  State 
agency  must  administer  or  supervise  the 
administration  of  the  Medicaid  program, 
precludes  making  DUR  Boards 
independent  of  the  State  agency.  While 
it  is  expected  that  a  State  will  rely 
heavily  on  the  clinical  expertise  of  the 
DUR  Board,  this  does  not  preclude  the 
State  agency  from  independently 
assessing  the  EHJR  Board’s 
recommendations  to  assist  it  in  reaching 
its  decisions. 

Comment:  Four  commenters 
addressed  the  issue  of  procedures  for 
DUR  Board  action  if  a  State  agency 
overrules  the  DUR  Board.  Two 
commenters  suggested  that  DUR  Boards 
have  procedures  to  make  their  activities 
public,  including  possible  pubbc 
comment  procedure  for  responses  to 
outside  input  Two  commenters 
indicated  that  when  the  State  agency 


overrules  the  DUR  Board,  it  must  make 
public  the  reasons  for  its  actions  and 
consider  public  comment. 

Response:  States  may  require  DUR 
Boards  to  establish  informal  procedures 
through  which  outside  parties  may 
contribute  input  with  regard  to  the 
application  of  predetermined  standards. 
Section  456.716(c)  gives  the  State 
agency  the  authority  to  overrule  the 
DUR  Board.  The  State  agency  may  or 
may  not  make  its  reasons  public, 
depending  on  the  rules  which  it 
establishes  for  the  creation  of  the  DUR 
Board. 

Comment:  Five  commenters 
addressed  the  composition  of  the  DUR 
Boards.  Some  commenters  suggested  the 
need  for  more  specifics  about 
membership  such  as  the  possibility  of 
having  public  members,  representatives 
of  chain  pharmacies,  and  psychiatrists. 
One  commenter  suggested  that 
pharmacist  members  have  DUR 
experience. 

Response:  The  State  agency  is  free  to 
determine  the  size  of  the  DUR  board  and 
may  include  any  types  of  members  that 
it  considers  appropriate  so  long  as  it 
complies  with  §§  456.716  (a)  and  (b). 

Comment:  One  commenter  suggested 
that  the  issue  of  possible  conflict  of 
interest  of  Board  members  be  dealt  with. 

Response:  Section  1927(g)(3)(b)  of  the 
Act  and  §  456.716  of  this  regulation 
specify  that  members  of  the  DUR  boards 
must  be  health  professionals  who  have 
recognized  knowledge  and  expertise  in 
one  or  more  of  the  following:  the 
clinically  appropriate  prescribing  of 
covered  outpatient  drugs;  the  clinically 
appropriate  dispensing  and  monitoring 
of  covered  outpatient  drugs;  drug  use 
review,  evaluation,  and  intervention;  or 
medical  quality  assurance.  We  are 
monitoring  compliance  with  these 
requirements  and  expect  that  States  will 
take  whatever  actions  they  deem 
appropriate,  consistent  with  their  laws 
and  regulations  concerning  conflict  of 
interest,  to  protect  against  conflict  of 
interest  in  the  operation  of  the  DUR 
boards. 

Comment:  One  commenter  suggested 
that  DUR  Boards  have  the  flexibility  to 
determine  appropriate  interventions  and 
when  to  use  them.  The  commenter  also 
suggested  that  there  is  no  need  to  have 
all  interventions  reviewed  by  peers 
before  they  are  carried  out. 

Response:  DUR  Boards  do  have  the 
flexibility  to  determine  appropriate 
interventions  and  when  to  perform 
them.  It  is  up  to  the  DUR  Board  to 
decide  under  what  circumstances  peer 
review  must  occur  prior  to  interventions 
and  when  interventions  may  occur 
without  such  review. 


Comment:  Eighteen  commenters 
responded  to  the  request  for  comment 
on  the  interim  final  regulations  about 
the  appropriateness  of  having  DUR 
Boards  certify,  prospective  DUR 
software.  Ten  of  these  commenters 
indicated  that  the  DUR  Board  should 
not  take  on  the  task  of  certifying 
individual  pharmacy  prospective  DUR 
software  because  of  the  enormity  of  the 
task,  the  DUR  Board’s  lack  of  expertise 
in  this  area,  and  because  the  Board 
should  not  be  put  in  a  position  of 
providing  something  equivalent  to  a  seal 
of  approval  for  software  products.  Five 
of  the  commenters  suggested  that  DUR 
Boards  should  approve  prospective  DUR 
software.  One  commenter  suggested  that 
it  would  be  more  economical  for  HCFA 
to  undertake  evaluation  of  software 
packages.  Two  commenters  suggested 
that  DUR  Boards  should  not  deal  with 
evaluation  of  individual  pharmacy 
prospective  DUR  software  but  should 
provide  guidance  as  to  which  products 
available  to  pharmacies  would  meet 
statutory  requirements. 

Response:  We  agree  with  those 
commenters  who  indicated  that  the 
DUR  Boards  should  not  take  on  the  task 
of  certifying  individual  pharmacy 
prospective  DUR  software.  DUR  Boards 
should  know  and  understand  the 
criteria  upon  which  the  software  is 
based,  but  they  often  do  not  have  the 
expertise  to  evaluate  the  quality  and 
efficiency  of  the  software  itself. 
Undertaking  such  certification  would  be 
excessively  burdensome  and  create  the 
impression  that  some  packages  have 
State  government  approval  while  others 
do  not. 

Comment:  One  commenter  suggested 
that  the  requirement  in  §  456.716(b)  that 
pharmacists  must  be  licensed  and 
actively  practicing  in  the  State  on  whose 
DUR  Board  they  serve  would  be 
burdensome  to  small  States  seeking  to 
recruit  experts  from  nearby  States. 

Response:  We  concur  and  have 
revised  §  456.716(b)  by  eliminating  the 
requirement  for  licensure  by  the  State 
on  whose  DUR  Board  the  pharmacist  is 
serving. 

N.  Electronic  Drug  Claims  Processing 

Section  456.722  of  the  interim  final 
regulations  establishes  functional 
requirements  for  those  State  Medicaid 
agencies  that  choose  to  develop  an  on¬ 
line,  real-time  point-of-sale  electronic 
claims  management  (ECM)  system  to 
perform  eligibility  verification,  claims 
data  capture,  claims  adjudication,  and 
to  assist  pharmacists  in  applying  for  and 
receiving  reimbursement  for  services. 

Comment  Four  commenters 
addressed  the  costs  of  in-store 
telecommunications  and  the  installation 
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and  use  of  on-line  dedicated 
telecommunications  lines.  They 
recommended  that  pharmacy  providers 
should  be  compensated  for  the 
additional  costs  incurred  One 
commenter  suggested  that  the  States 
should  pay  costs,  charges,  and  fees 
related  to  on-line  communication.  Four 
commenters  addressed  the  issue  of  costs 
associated  with  establishing  an  on-line, 
real-time  ECM  system  and  asked  who 
would  be  responsible  for  the  costs.  They 
questioned  whether  access  to  the  system 
would  be  toll  free.  They  suggested  that 
providers  be  compensated  for  costs 
associated  with  telecommunications, 
software  enhancements,  etc.,  that  HCFA 
or  fiscal  agents,  rather  than  pharmacies, 
take  responsibility  for 
telecommunication  costs,  and  that 
HCFA  require  States  to  pay  associated 
costs. 

Response:  State  Medicaid  agencies, 
who  may  receive  FFP  for  the  ECM 
systematic  MMIS  at  enhanced  rates  if 
functional  requirements  are  met,  may 
also  decide  the  amount  of  funding  they 
will  offer  providers  for  hardware, 
software,  and  telecommunications 
charges,  if  any.  A  State  may  base  this 
decision  on  such  variables  as  what  the 
average  cost  will  be  for  pharmacies  to 
participate,  the  amount  of  FFP  received 
by  the  State  for  the  ECM  subsystem,  and 
whether  the  State’s  budgets  will  enable 
it  to  compensate  pharmacies  who  have 
incurred  additional  costs  due  to  ECM. 
The  State  agency  is  free  to  pay 
transmission  charges  and  other  costs 
associated  with  participation  in  an  ECM 
system  or  to  require  pharmacies  to  cover 
these  costs. 

Comment:  One  commenter  stated  that 
“ECMS”  should  require  only  the 
minimum  data  elements  necessary  for 
processing  and  paying  claims.  No 
variable  data  elements  should  be 
permitted. 

Response:  HCFA  requires  at  least  the 
minimum  data  set  for  processing  and 
paying  claims  as  defined  in  Part  2  of  the 
State  Medicaid  Manual.  Given  the  wide 
variation  in  State  programs,  however, 
we  believe  that  it  would  be  unwise  at 
this  time  to  restrict  data  that  States  may 
need  for  proper  program  administration. 
Thus,  States  have  the  option  to  add 
other  data  elements,  as  necessary 

Comment:  Eight  commenters 
suggested  that  HCFA  require  State 
Medicaid  agencies  to  comply  with  one 
industry  telecommunications  standard. 
Six  of  the  eight  commenters  recommend 
NCPDP's  Version  3.2  to  be  incorporated 
into  §  456.722.  One  commenter 
suggested  that  HCFA  require  the  use  of 
RFDS  3C  in  all  State  POS/ECM  systems. 

Response:  Currently,  the  State  may 
decide  the  format  for  its  ECM  as  long  as 


it  meets  the  requirements  of  the 
minimum  data  set  provided  in  Part  2. 
section  11375  of  the  State  Medicaid 
Manual  However,  with  the  growing  use 
of  the  Electronic  Data  Interchange  (EDI) 
and  the  possibility  of  a  Federal 
requirement  that  mandates  its  use  by  the 
Medicaid  program,  a  standard  format 
requirement  for  ECM  subsystems  may¬ 
be  forthcoming.  Moreover,  HCFA 
announced  in  an  advance  notice  of 
proposed  rulemaking  in  the  Federal 
Register  on  October  19, 1992  (57  FR 
47587)  that  it  endorses  electronic 
standards  established  by  the  American 
National  Standards  Institute  (ANSI).  We 
anticipate  final  adoption  of  the  ANSI 
electronic  standards  as  the  required 
telecommunications  standard. 

Comment:  One  commenter 
recommended  that  the  ECM  system 
develop  electronic  payment  capabilities 
by  incorporating  the  electronic  funds 
transfer  (EFT)  program,  or  it  will  be  of 
little  value. 

Response:  The  States  may  decide 
whether  their  ECMs  will  have  an  EFT 
capability.  HCFA  requires  only  that 
ECMs  take  steps  toward  the  payment  of 
the  claim,  in  order  to  receive  FFP,  but 
not  that  funds  be  sent  electronically. 

Comment:  Four  commenters 
addressed  the  establishment  of  ECM 
systems.  Two  commenters  suggested 
that  providers  be  required  by  HCFA  to 
use  ECM  systems.  One  commenter 
suggested  that  participation  in  an  ECM 
system  be  an  option  for  the  pharmacy. 
One  commenter  requested  that  batch 
processing  of  claims  for  prescriptions  be 
included  in  any  ECM  program. 

Response:  State  Medicaid  agencies 
may  determine  whether  providers  will 
be  required  to  use  ECM  systems  and 
whether  providers  using  the  ECM 
system  will  be  required  to  rely  on  the 
State’s  prospective  DUR,  if  the  State  has 
one.  At  this  time,  HCFA  does  not 
require  State  Medicaid  agencies  to 
establish  ECM  systems  or  to  use  them  to 
accomplish  prospective  DUR. 

Comment:  Two  commenters  suggested 
that  HCFA  should  require  mail  order 
pharmacies’  ECM  systems  to  be  on-line, 
real-time.  One  commenter  suggested 
that  the  exemption  allowing  batch 
claims  submission  mentioned  in 
§  456.722(b)  also  be  available  to  retail 
pharmacies. 

Response:  States  are  responsible  for 
determining  whether  mail  order 
dispensers  and  other  providers  are 
required  to  operate  a  real-time  ECM 
system,  or  a  batch  processing  system  at 
the  end  of  each  day  or  at  a  time 
specified  by  the  State  Medicaid  agency. 

Comment:  One  commenter 
recommended  that  HCFA  not  require 


States  to  obtain  cost/benefit  analyses 
prior  to  procuring  point-of-sale  ECM. 

Response  An  analysis  that  shows  the 
cost  effectiveness  of  the  ECM  is  required 
in  order  for  the  States  to  receive 
enhanced  FFP  for  the  system. 

O  Dispensing  Physicians 

The  interim  final  regulations  are 
silent  on  the  subject  of  dispensing 
physicians. 

Comment:  One  commenter  pointed 
out  that  the  regulations  do  not  deal  with 
the  situation  of  dispensing  physicians. 

Response:  Section  1927(k)(3)  of  the 
Act  states  that  the  term  “covered 
outpatient  drug”  does  not  apply  to 
drugs  provided  as  physicians  services 
unless  there  is  a  separate  reimbursement 
for  the  drug.  If  there  is  a  separate 
reimbursement  claim  for  a  drug 
dispensed  by  a  physician,  all  the 
requirements  of  section  1927(g)  apply  to 
that  physician,  except  for  the 
requirements  to  offer  patient  counseling 
and  to  collect,  record,  and  maintain 
patient  profiles.  This  is  because  the  Act 
specifically  speaks  to  a  pharmacist’s 
responsibilities  in  these  two  areas.  The 
State  is  free  to  develop  State 
requirements  with  regard  to  patient 
counseling  and  patient  profiles  for 
dispensing  physicians. 

Comment:  One  commenter  suggested 
that  dispensing  physicians  not  be 
allowed  to  submit  claims  through  ECM 
systems. 

Response:  While  the  Secretary  has 
been  explicitly  directed  by  the  statute  to 
encourage  the  use  of  ECM  systems. 

States  are  free  to  establish  policy  with 
regard  to  the  submission  of  claims 
through  ECM  systems. 

P.  Renal  Dialysis 

Section  1927(k)(3)  of  the  Act  does  not 
include  as  a  “covered  outpatient  drug” 
under  Medicaid,  drugs  provided  for 
renal  dialysis  unless  direct 
reimbursement  for  the  drug  is  involved. 

Comment:  One  commenter  pointed 
out  that  drugs  administered  to  Medicaid 
recipients  in  renal  dialysis  centers  are  or 
are  not  subject  to  DUR,  depending  on 
whether  or  not  there  is  separate 
reimbursement  for  the  drug. 

Response:  We  agree  with  the 
commenter.  Section  1927  (k)(3)  of  the 
Act  provides  that  drugs  provided  to 
Medicaid  recipients  in  renal  dialysis 
centers  are  not  subject  to  DUR  unless 
there  is  a  separate  reimbursement  for 
the  drug  product. 

Q.  Liability 

The  Act  and  the  interim  final 
regulations  are  silent  with  regard  to 
additional  liability  incurred  by 
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pharmacists  as  a  result  of  DUR 
requirements. 

Comment:  Three  commenters 
suggested  that  the  preamble  language 
that  pharmacies  would  not  incur 
additional  liability  is  not  correct  and 
pharmacists  should  expect  to  have 
additional  liability  problems. 

Response:  Suits  may  result  from 
pharmacy  practice  of  DUR,  but  we  have 
no  evidence  to  support  or  refute  the 
contention  that  the  level  of  liability 
suits  will  increase.  Since  the  DUR 
requirements  specified  in  OBRA  '90 
constitute  standards  of  pharmacy 
practice  for  Medicaid  recipients, 
compliance  with  these  standards 
provides  the  best  protection  against 
possible  liability  actions. 

Comment:  Five  commenters  suggested 
that  pharmacists  be  held  harmless  from 
liability  associated  with  conducting 
DUR  or  that  HCFA  assume  such 
liability. 

Response:  We  know  of  no  statutory 
basis  for  holding  pharmacists  harmless 
from  such  liability  or  for  having  HCFA 
assume  such  liability  that  may  result 
from  compliance  with  the  DUR 
requirements. 

Comment:  One  commenter  asked 
about  product  liability. 

Response:  We  do  not  believe  that 
product  liability  would  be  impacted  by 
the  OBRA  ’90  DUR  requirements. 

R.  Comments  on  the  Regulatory  Impact 
Analysis 

Comment:  Two  commenters 
questioned  the  Congressional  Budget 
Office  estimate  of  $10  million  to  $40 
million  savings  annually.  One 
commenter  suggested  that  the  DUR 
provisions  will  cost  more  than  they 
save.  The  other  commenter  stated  that 
significant  hardware  and  software  costs 
will  reduce  cost  savings. 

Response:  Since  these  commenters 
provided  no  specific  data,  we  will  not 
make  changes  to  the  Congressional 
Budget  Office  estimates. 

Comment:  Ten  commenters 
questioned  the  hardware-software  costs 
associated  with  the  DUR  program.  They 
included  estimates  for  software  costs  of: 
$1,500,  $1,900,  $2,000  to  $5,000,  and 
$3,500.  One  commenter  suggested  the 
cost  of  a  new  computer  would  be  $3,600 
to  $6,000;  a  second  commenter 
indicated  that  10  percent  of  their  group 
would  need  new  computers.  One 
commenter  indicated  annual  upgrade 
and  modification  costs  would  be  $995 
per  pharmacy. 

Response:  We  concur  with  the 
majority  opinion  that  our  original 
estimates  may  be  low  and  probably 
should  reflect  costs  in  the  $1,500  to 
$3,500  range.  However,  due  to  the  lack 


of  any  empirical  data,  we  are  unable  at 
this  time  to  make  this  determination 
with  any  degree  of  certainty 

Comment.  Four  commenters 
questioned  the  cost  of  counseling,  all 
indicating  cost  estimates  should  be 
higher;  however,  only  two  provided 
their  own  estimates.  One  commenter 
suggested  that  5  minutes  would  be 
necessary  for  counseling  and  profiling  at 
a  cost  of  $2.50  per  prescription.  Another 
commenter  indicated  that  the  time  and 
cost  per  prescription  for  the  DUR 
requirements  would  be  4  minutes  and 
$2.98  ($2.98  includes  50  cents  for 
hardware-  software  costs).  One 
commenter  suggested  that  the  usual  and 
customary  charge  should  be  reimbursed 
to  ensure  adequate  compensation  for 
DUR  services.  Four  commenters 
suggested  that  the  dispensing  fee  will 
need  to  be  changed  to  reflect  the 
increased  requirements  for  DUR.  None 
of  the  commenters  suggested  specific 
cost  figures. 

Response:  We  believe  that  5  minutes 
at  a  cost  of  $2.50  per  prescription  is  a 
reasonable  estimate  that  would  raise  our 
top  estimate  from  $140  million  to  $175 
million.  However,  as  we  stated  earlier, 
we  lack  any  empirical  data  to 
substantiate  this  claim. 

Comment:  Six  commenters  suggested 
that  the  estimates  in  the  interim  final 
regulations  did  not  include,  or  consider, 
the  cost  of  interventions  or 
consultations  with  physicians.  One 
commenter,  using  data  from  a  study  that 
the  commenter  conducted,  reported  that 
1 .9  percent  of  all  prescriptions  require 
interventions.  Where  interventions  are 
made,  87  percent  of  these  interventions 
involve  contact  with  the  physician.  This 
commenter  estimated  that  with  2  to  4 
minutes  per  consultation,  at  a 
pharmacist  hourly  rate  of  $30,  the  total 
cost  would  be  $10  to  $20  million  for 
approximately  140  million  new 
prescriptions  per  year. 

Response:  We  generally  agree  that 
some  of  our  estimates  may  be  low. 
However,  we  do  not  believe,  absent  any 
additional  definitive  research  studies 
that  we  can  make  any  provisional 
changes  as  a  result  of  this  study  at  this 
time. 

Comment:  Three  commenters 
suggested  reimbursement  for  "cognitive 
services.”  One  commenter  suggested 
that  the  cognitive  fee  be  separate  from 
the  dispensing  fee.  The  second 
commenter  indicated  that  a  cognitive 
fee  payment  would  ensure  that 
pharmacists  would  maximize  program 
efficiencies.  The  third  simply  advocated 
payment  for  such  services. 

Response:  Currently,  there  is  no 
authorization  in  Federal  statute  or 
regulation  for  a  separate  payment  for 


cognitive  services.  However,  section 
4401(c)(2)  of  OBRA  ’90  authorizes  a 
demonstration  project  on  the  cost- 
effectiveness  of  reimbursement  for 
pharmacists’  cognitive  services.  When 
this  demonstration  project  is  completed 
consideration  may  be  given  to  the 
inclusion  of  reimbursement  for 
cognitive  services  in  the  payments  made 
to  pharmacists. 

Comment:  The  commenters  addressed 
various  subjects,  all  indicating  their 
impact  on  increasing  costs.  One 
commenter  suggested  that 
recordkeeping  and  liability  costs  will 
increase.  Three  commenters  indicated 
that  costs  associated  with  establishing 
and  maintaining  profiles  were  not 
included  in  the  estimates.  Six 
commenters  were  concerned  about 
increased  costs  (one  comment  indicated 
DUR  costs  would  be  shifted  to  other 
ers). 

esponse:  Some  of  these  costs  will  be 
considered  by  the  State  in  establishing 
the  dispensing  fee.  As  indicated  in 
existing  §§  447.331  and  447.332  of  the 
Medicaid  regulations,  the  State  is 
authorized  to  include  a  reasonable 
dispensing  fee  in  its  payments  to 
pharmacies.  This  area  is  discussed  in 
response  to  the  comment  regarding 
liability  costs  in  section  II.  Q.  of  this 
preamble. 

Comment:  One  commenter  stated  that 
the  regulatory  impact  analysis  was  not 
adequate  and  seriously  underestimated 
the  impact  of  the  rule  on  small 
pharmacies.  The  commenter  suggested  a 
more  comprehensive  regulatory 
flexibility  analysis  and  recommended  a 
longer  compliance  schedule  for  small 
businesses  and  looking  at  other 
alternatives  to  ease  the  burden. 

Response:  We  disagree  with  the 
commenter.  The  analysis  in  the  interim 
final  rule  did  address  the  impact  on 
pharmacies,  States,  dispensing  fees,  cost 
of  counseling,  and  the  costs  of  / 
educational  outreach.  Since  the 
commenter  offered  no  data  to  support 
the  comment  and  did  not  suggest  a 
methodology  for  conducting  the 
analysis,  we  are  not  making  a  change  in 
the  regulation  at  this  time. 

III.  Changes  to  the  Interim  Final  Rule 

In  developing  the  November  1992 
interim  final  regulations,  we  essentially 
relied  on  the  language  of  sections  1927 
(g)  and  (h)  of  the  Act.  We  also  sought 
and  received  advice  from  various 
national  provider  associations, 
pharmaceutical  companies.  States,  drug 
utilization  review  firms,  and  others.  The 
interim  final  regulations  became 
effective  on  January  2, 1993. 

We  have  reviewed  all  of  the  public 
comments  received  on  the  interim  final 
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regulations  and,  in  summary,  have  made 
the  following  changes. 

•  We  have  amended  §  456.702  to 
clarify  the  definitions  of 
“overutilization”  and 
“underutilization”. 

•  We  have  removed  the  technically 
incorrect  HMO  exception  from 

§  456.703(b)  and  added  a  new  paragraph 
at  §  456.703(c)(2)  to  indicate  the  HMO 
exemption  from  DUR. 

•  We  have  included  under 

§  456.703(c)(1)  a  provision  that  those 
hospitals  that  claim  the  exemption  from 
DUR  must  give  assurances  to  the  State 
that  they  meet  the  requirements  of 
section  1927(j)(2)  of  the  Act. 

•  We  have  removed  the  words 
“rejected  or”  from  §  456.703(f)(1)  to 
clarify  that  only  published  peer- 
reviewed  literature  is  an  acceptable 
criterion. 

•  We  have  added  a  definition  of  “the 
consensus  process”  to  §  456.703(f)(2). 

•  We  have  amended  §§  456.703(f)(5) 
and  456.705(b)(3)  to  clarify  that  only 
"clinically  significant”  adverse  medical 
results  warrant  consideration  in  the 
prospective  drug  review.  We  also  added 
wording  under  §  456.703(f)(5)  to  include 
the  consideration  of  patient 
consumption  practices  and  standards. 

•  We  nave  added  wording  to 

§  456.703(f)(6)  to  clarify  the  reason  for 
testing  criteria  against  claims  data. 

•  We  have  changed  the  word 
“prescription”  to  “drug”  in 

§  456.705(b)(2)(i)  in  order  to  include 
consideration  of  non-  prescription  drugs 
with  regard  to  alteration  of  therapeutic 
effect. 

•  In  §  456.705(b)(4),  we  have 
specified  “daily  dosage”  rather  than 
“daily  dosage  range”  in  the  description 
of  what  constitutes  incorrect  drug 
dosage. 

•  We  have  removed  the  reference  to 
how  drug  counseling  requirements 
apply  specifically  to  mail  order 
pharmacies  from  §  456.705(c)  (now 
designated  as  §  456.705(c)(1))  so  that  we 
do  not  give  the  impression  that  they  are 
treated  differently  than  other 
pharmacies.  Also,  we  have  added 
language  in  §  456.705(c)(1)  (i)  through 
(v)  to  specify  the  issues  that  State 
agencies  must  address  when 
formulating  their  counseling  standards. 

•  We  have  added  wording  to 
§456.705(c)(2)(i),  previously 

§  456.705(c)(1),  to  require  mail-order 
pharmacies  to  provide  toll-free 
telephone  service  for  long  distance  calls 
for  counseling. 

•  In  §  456.705(d)(2),  we  have  replaced 
the  phrase  “individual  medical  history” 
with  “individual  history”  since  medical 
history  would  indicate  the  need  for 
much  more  complete  records,  including 


such  items  as  laboratory  reports.  X-rays, 
consultation  reports,  and  unrelated 
surgeries  and  illnesses. 

•  We  have  added  a  paragraph  to 
§  456.714  clarifying  the  distinction 
between  the  responsibilities  of  DUR  and 
SUR. 

•  We  have  amended  §  456.716(b)  to 
change  the  requirement  for  licensure  of 
a  DUR  board  member  in  the  State  on 
whose  board  he  or  she  serves,  to 
licensure  in  any  State. 

•  In  §  456.716(d)(5)(ii)  we  have  added 
wording  to  clarify  the  bases  for  DUR 
board  recommendations,  and  we  have 
added  wording  to  §  456.703(f)(5)  to 
allow  the  consideration  of  standards  if 
an  in-depth  review  is  needed  to 
determine  whether  to  intervene  once  the 
potential  therapeutic  problems  have 
been  identified  through  the  use  of 
clinical  criteria. 

•  Also,  we  have  made  certain 
technical  corrections  and  corrections  of 
typographical  errors  that  appeared  in 
the  interim  final  rule. 

VI.  Regulatory  Impact  Statement 

A .  Regulatory  Flexibility  Act 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  all 
pharmacies  and  prescribing  physicians 
are  considered  to  be  small  entities. 

B.  Comments  on  Regulatory  Impact 
Analysis  and  Regulatory  Flexibility 
Analysis 

In  the  interim  final  rule  with 
comment  period,  we  included  a 
regulatory  impact  and  regulatory 
flexibility  analysis  because  of  the 
financial  impact  on  the  operation  of 
pharmacies,  the  States,  and  on 
recipients.  The  analysis  described  the 
effects  that  the  interim  final  rule  with 
comment  period  would  have  on  these 
individuals  and  entities. 

We  received  35  comments  concerning 
the  costs  of  the  drug  use  review 
program,  the  cost  of  the  DUR 
requirements  on  pharmacies,  and  the 
cost  estimates  included  in  the  interim 
final  rule.  All  commenters  indicated 
that  the  actual  costs  of  implementing 
the  provisions  will  be  higher  than  the 
amounts  presented.  Eight  of  the 
commenters  furnished  specific  cost 
figures  either  for  their  particular 
operation  or  they  supplied  estimates  of 
specific  costs  per  prescription,  type  of 
service  rendered,  equipment  costs,  or 
total  program  costs. 


The  comments  covered  the  following 
specific  areas: 

•  Initial  hardware  and  software 
computer  costs 

•  Upgrade  costs  for  computer 
programs 

•  Counseling 

•  Cognitive  services 

•  Dispensing  fees 

•  Consultation  with  physicians 

•  Interventions  by  pharmacies 

•  Recordkeeping 

•  Additional  liability  for  the 
pharmacist 

•  Profiles 

The  other  commenters  suggested  th<» 
cost  saving  estimate  was  too  high, 
advocated  increased  Federal  funds  to 
offset  DUR  costs,  urged  voluntary 
compliance  of  prospective  DUR 
requirements  for  small  fragile 
pharmacies,  warned  that  DUR  cost 
estimates  were  too  low,  and  requested  a 
comprehensive  regulatory  analysis  for 
small  businesses.  For  a  complete 
summarization  of  these  comments  and 
our  responses,  see  section  II  of  this 
preamble. 

We  were  unable  to  provide  a  more 
quantitative  analysis  due  to  the  lack  of 
empirical  data.  However,  we  did  receive 
several  studies  from  commenters. 
Although  these  data  were  somewhat 
limited,  we  agree  that  some  of  our 
estimates  were  low.  We  believe, 
however,  that  additional  research  in  the 
future  concerning  these  issues  is  needed 
to  provide  us  with  more  specific  results. 

This  final  rule  revises  the  November 
2, 1992,  interim  final  rule  with 
comment  period  based  on  comments 
submitted  by  the  public.  Costs 
associated  with  implementing  these 
regulations  are  a  consequence  of  section 
4401  of  OBRA  '90,  not  die  regulations. 
We  do  not  believe,  absent  any 
additional  definitive  research  studies, 
that  the  changes  incorporated  into  this 
final  rule  as  a  result  of  public  comments 
will  have  any  significant  effect  on  DUR 
costs. 

C.  Impact  on  Small  Rural  Hospitals 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  if  a  final  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

We  are  not  preparing  a  rural  impact 
analysis  since  we  have  determined,  and 
the  Secretary  certifies,  that  this  final 
rule  will  not  have  a  significant  impact 
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or  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  In 
accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management,  and  Budget. 

V.  Collection  of  Information 
Requirements 

Sections  456.703,  456.705,  456.709, 
456.711,  456.712,  456.716,  and  456.722 
contain  information  collection  or 
recordkeeping  requirements  or  both  that 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  The  information 
collection  requirements  concern  the 
collection  of  information  for  patient 
profiles  of  Medicaid  recipients, 
preparation  by  the  State  DUR  boards  of 
annual  reports  to  the  State  agency,  and 
preparation  of  annual  reports  by  the 
State  agency  to  the  Secretary.  These  are 
statutory  requirements.  The  respondents 
who  will  provide  the  information 
include  Medicaid  recipients  who  will 
provide  information  for  profiles  to 
pharmacists,  State  DUR  boards  that  will 
provide  annual  report  information  to  the 
State  agencies  and  State  agencies  that 
will  provide  annual  report  information 
to  the  Secretary.  Public  reporting 
burden  for  the  collection  of  profile 
information  is  estimated  to  be  5  minutes 
for  each  initial  encounter  and  2  minutes 
for  each  subsequent  encounter.  Public 
reporting  burden  for  the  collection  of 
the  annual  report  information,  which 
includes  activities  by  the  DUR  board 
and  by  the  State  agency,  is  estimated  to 
he  up  to  60  hours  a  year  per  State. 

A  notice  will  be  publisned  in  the 
Federal  Register  after  approval  is 
obtained. 

1  i«st  of  Subjects  in  42  CFR  Part  456 

Administrative  practice  and 
procedure,  Grant  programs — health, 
Health  facilities,  Medicaid,  Reporting 
and  recordkeeping  requirements. 

42  CFR  part  456  is  amended  as  set 
forth  below: 

PART  456— UTILIZATION  CONTROL 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302),  unless  otherwise  noted. 

2.  In  §  456.702  the  definitions  of 
“overutilization”  and 
“underutilization”  are  revised  to  read  as 
follows: 

§  456.702  Definitions. 
***** 

Overutilization  means  use  of  a  drug  in 
a  quantity,  strength,  or  duration  that  is 


greater  than  necessary  to  achieve  a 
desired  therapeutic  goal  or  that  puts  the 
recipient  at  risk  of  a  clinically 
significant  undesirable  effect,  or  both. 
***** 

Underutilization  means  use  of  a  drug 
by  a  recipient  in  insufficient  quantity, 
strength,  or  duration  to  achieve  a 
desired  therapeutic  goal  or  that  puts  the 
recipient  at  risk  of  a  clinically 
significant  undesired  effect,  or  both. 

3.  In  §456.703,  paragraphs  (b),  (c), 
and  (e)(4)  are  revised,  the  introductory 
text  of  paragraphs  (e)  and  (f)  are 
republished  and  paragraphs  (f)(1),  (f)(2), 
(f)(5),  (f)(6)  and  (h)  are  revised  to  read 
as  follows: 

§  456.703  Drug  use  review  program. 
***** 

(b)  Exception  for  drugs  dispensed  to 
certain  nursing  facility  residents. 
Prospective  drug  review  and 
retrospective  drug  use  review  (including 
interventions  and  education)  under  the 
DUR  program  are  not  required  for  drugs 
dispensed  to  residents  of  nursing 
facilities  that  are  in  compliance  with  the 
drug  regimen  review  procedures  set 
forth  in  part  483  of  this  chapter.  This 
does  not  preclude  the  State  agency  from 
making  such  drugs  subject  to 
prospective  DUR  or  retrospective  DUR 
or  both,  provided  the  State  agency 
makes  the  drugs  subject  to  all  the 
requirements  of  this  subpart  applicable 
to  the  respective  review. 

(c)  Exemption  for  certain  covered 
outpatient  drugs  dispensed  by  hospitals 
and  health  maintenance  organizations. 

(1)  The  State  plan  must  provide  that 
covered  outpatient  drugs  dispensed  by  a 
hospital  using  drug  formulary  systems 
and  billed  to  the  plan  at  no  more  than 
the  hospital’s  purchasing  costs  are  not 
subject  to  the  requirements  of  this 
subpart.  Individual  hospitals  requesting 
this  exemption  must  provide  assurances 
to  the  State  agency  that  they  meet  the 
requirements  specified  in  section 

1 927(j)(2)  of  the  Act. 

(2)  The  State  plan  must  provide  that 
covered  outpatient  drugs  dispensed  by 
health  maintenance  organizations  are 
not  subject  to  the  requirements  of  this 
subpart. 

***** 

(e)  Source  of  predetermined 
standards.  The  predetermined  standards 
must  be — 

***** 

(4)  Any  combination  of  paragraphs 
(e)(1)  through  (e)(3)  of  this  section. 

(f)  Requirements  for  predetermined 
standards.  The  predetermined  standards 
used  in  the  DUR  program  must  meet  the 
following  requirements: 

(1)  The  source  materials  for  their 
development  are  consistent  with  peer- 


reviewed  medical  literature  (that  is, 
scientific,  medical,  and  pharmaceutical 
publications  in  which  original 
manuscripts  are  published  only  aftei 
having  been  critically  reviewed  by 
unbiased  independent  experts)  and  the 
following  compendia. 

(i)  American  Hospital  Formulary 
Service  Drug  Information; 

(ii)  United  States  Pharmacopeia-Drug 
Information; 

(iii)  American  Medical  Association 
Drug  Evaluations. 

(2J  Differences  between  source 
materials  were  resolved  by  physicians 
and  pharmacists  developing  consensus 
solutions.  The  consensus  process  means 
the  reliance,  by  the  criteria  developers, 
on  the  expertise  of  physicians  and 
pharmacists  to  evaluate  differences  in 
criteria  source  materials  and  to  come  to 
agreement  on  how  differences  should  be 
resolved. 

***** 

(5)  The  review  based  on  clinical 
criteria  uses  predetermined  standards  to 
determine  the  population  at  risk  of  a 
clinically  significant  adverse  medical 
result  and  applies  standards, 
appropriate  to  this  population,  across 
providers  and  patients  to  determine  the 
provider  outliers  whose  prescribing, 
dispensing,  or  consumption  practices 
may  not  conform  to  accepted  standards 
of  care.  Various  statistical  measures 
(including  mean,  range,  or  other 
measures  at  the  discretion  of  the  State) 
may  be  applied  to  these  data.  Standards 
may  be  considered  in  deciding  if  an  in- 
depth  review  is  needed  to  determine 
whether  to  intervene  once  the  potential 
therapeutic  problems  have  been 
identified  through  the  use  of  clinical 
criteria. 

(6)  They  have  been  tested  against 
claims  data  prior  to  adoption  in  order  to 
validate  the  level  of  possibly  significant 
therapeutic  problems  without  undue 
levels  of  false  positives. 
***** 

(h)  Confidentiality  of  patient  related 
data.  In  implementing  the  DUR 
program,  the  agency  must  establish,  in 
regulations  or  through  other  means, 
policies  concerning  confidentiality  of 
patient  related  data  that  are  consistent 
with  applicable  Federal  confidentiality 
requirements  at  part  431,  subpart  F  of 
this  chapter;  the  State  Pharmacy 
Practice  Act;  and  the  guidelines  adopted 
by  the  State  Board  of  Pharmacy  or  other 
relevant  licensing  bodies. 

4.  In  §  456.705,  paragraph  (b) 
introductory  text  is  republished  and 
paragraphs  (b)(2)(i),  (b)(3),  (b)(4),  (c), 
and  (d)  are  revised  to  read  as  follows: 

§  456.705  Prospective  drug  review 
***** 
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Cb)  Point-of-sale  or  point-of- 
distribution  review. 
***** 

(2)  Drug-disease  contraindication,  that 
is.  the  potential  for,  or  the  occurrence 
of — 

(i)  An  undesirable  alteration  of  the 
therapeutic  effect  of  a  given  drug 
because  of  the  presence,  in  the  patient 
for  whom  it  is  prescribed,  of  a  disease 
condition;  or 
***** 

(3)  Adverse  drug-drug  interaction, 
that  is,  the  potential  for,  or  occurrence 
of,  a  clinically  significant  adverse 
medical  effect  as  a  result  of  the  recipient 
using  two  or  more  drugs  together. 

(4)  Incorrect  drug  dosage,  that  is,  the 
dosage'lies  outside  the  daily  dosage 
specified  in  predetermined  standards  as 
necessary  to  achieve  therapeutic  benefit. 
Dosage  is  the  strength  multiplied  by  the 
quantity  dispensed  divided  by  day’s 
supply. 

***** 

(c)  Drug  counseling.  (1)  As  part  of  the 
prospective  drug  review  program, 
standards  for  counseling  by  pharmacists 
of  recipients  or  the  recipients’  caregivers 
must  be  established  by  State  law  or 
other  method  that  is  satisfactory  to  the 
State  agency.  A  State  agency’s 
counseling  standards  must  address 
special  situations  where  the  patient  or 
the  patient’s  representative,  is  not 
readily  available  to  receive  the  offer  to 
counsel  or  the  actual  counseling,  for 
example,  prescriptions  delivered  offsite 
or  through  the  mail.  The  State  agency, 
at  a  minimum,  must  also  address  the 
following  issues  in  their  counseling 
standards: 

(1)  Whether  the  offer  to  counsel  is 
required  for  new  prescriptions  only,  or 
for  both  new  and  refill  prescriptions; 

(ii)  Whether  pharmacists  must  make 
the  offer  to  counsel  or  auxiliary 
personnel  are  authorized  to  make  the 
offer; 

(iii)  Whether  only  a  patient’s  refusal 
of  the  offer  to  counsel  must  be 
documented,  or  whether  documentation 
of  all  offers  is  required; 

(iv)  Whether  documentation  of 
counseling  is  required;  and 

(v)  Whether  counseling  is  required  in 
situations  where  the  patient’s 
representative  is  not  readily  available  to 
receive  a  counseling  offer  or  the 
counseling  itself. 

(2)  The  standards  must  meet  the 
following  requirements: 

(i)  They  must  require  pharmacists  to 
offer  to  counsel  (in  person,  whenever 
practicable,  or  through  access  to  a 
telephone  service  that  is  toll-free  for 
long-distance  calls)  each  recipient  or 
recipient’s  caregiver  who  presents  a 


prescription.  A  pharmacist  whose 
primary  patient  population  is  accessible 
through  a  local  measured  or  toll-free 
exchange  need  not  be  required  to  offer 
toll-free  service.  Mail  order  pharmacies 
are  required  to  provide  toll-free 
telephone  service  for  long  distance  calls. 

(ii)  They  need  not  require  a 
pharttiacist  to  provide  consultation 
when  a  Medicaid  recipient  or  the 
recipient’s  caregiver  refuses  that 
consultation. 

(iii)  They  must  specify  what 
documentation  by  the  pharmacy  of 
refusal  of  the  offer  of  counseling  is 
required. 

(3)  The  standards  must  specify  that 
the  counseling  include  those  matters 
listed  in  paragraphs  (c)(3)(i)  through 
(c)(3)(viii)  of  this  section  that,  in  the 
exercise  of  his  or  her  professional 
judgement  (consistent  wfith  State  law 
regarding  the  provision  of  such 
information),  the  pharmacist  considers 
significant  as  well  as  other  matters  the 
pharmacist  considers  significant. 

(i)  The  name  and  description  of  the 
medication; 

(ii)  The  dosage  form,  dosage,  route  of 
administration,  and  duration  of  drug 
therapy; 

(iii)  Special  directions  and 
precautions  for  preparation, 
administration,  and  use  by  the  patient; 

(iv)  Common  severe  side  or  adverse 
effects  or  interactions  and  therapeutic 
contraindications  that  may  be 
encountered,  including  their  avoidance, 
and  the  action  required  if  they  occur; 

(v)  Techniques  for  self-monitoring 
drug  therapy; 

(vi)  Proper  storage; 

(vii)  Prescription  refill  information; 
and 

(viii)  Action  to  be  taken  in  the  event 
of  a  missed  dose. 

(d)  Profiling.  The  State-agency  must 
require  that,  in  the  case  of  Medicaid 
recipients,  the  pharmacist  make  a 
reasonable  effort  to  obtain,  record,  and 
maintain  patient  profiles  containing,  at 
a  minimum,  the  information  listed  in 
paragraphs  (d)(1)  through  (d)(3)  of  this 
section. 

(1)  Name,  address,  telephone  number, 
date  of  birth  (or  age),  and  gender  of  the 
patient; 

(2)  Individual  history,  if  significant, 
including  disease  state  or  states,  known 
allergies  and  drug  reactions,  and  a 
comprehensive  list  of  medications  and 
relevant  devices;  and 

(3)  Pharmacist’s  comments  relevant  to 
the  individual’s  drug  therapy. 

5.  Section  456.714  is  revised  to  read 
as  follows: 


§456.714  DUR/Surveitlance  and  utilization 
review  relationship. 

(a)  The  retrospective  DUR 
requirements  in  this  subpart  parallel  a 
portion  of  the  surveillance  and 
utilization  review  (SUR)  requirements 
in  subpart  A  of  this  part  and  in  part  455 
of  this  chapter. 

(b)  A  State  agency  may  direct  DUR 
staffs  to  limit  review  activities  to  those 
that  focus  on  what  constitutes 
appropriate  and  medically  necessary 
care  to  avoid  duplication  of  activities 
relating  to  fraud  and  abuse  under  the 
SUR  program. 

6.  In  §  456.716,  paragraph  (d) 
introductory  text  is  republished  and 
paragraphs  (b),  (d)(5)  introductory  text 
and  (d)(5)(ii)  are  revised  to  read  as 
follows: 

§458.716  DUR  Board. 
***** 

(b)  Board  composition.  At  least  one- 
third  but  not  more  than  51  percent  of 
the  DUR  Board  members  must  be 
physicians,  and  at  least  one-third  of  the 
Board  members  must  be  pharmacists. 
These  physicians  and  pharmacists  must 
be  actively  practicing  and  licensed. 
***** 

(d)  DUR  Board  activities. 
***** 

(5)  Education  program  (including 
interventions):  Board’s  activities.  The 
DUR  Board  must  perform  the  following 
activities: 

***** 

(ii)  Make  recommendations  as  to 
which  mix  of  the  interventions  set  forth 
in  §§456.711  (a)  through  (d)  would 
most  effectively  lead  to  improvement  in 
the  quality  of  drug  therapy.  The  DUR 
board  recommendations  must  be  based 
upon  an  in-depth  review  of  the  results 
of  the  application  of  predetermined 
standards  against  claims  data  reports, 
must  be  appropriate  based  upon 
program  experience,  and  must  match 
the  educational  program  with  the  drug 
therapy  problems  identified. 
***** 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program) 

Dated:  April  1, 1994. 

Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  June  28. 1994. 

Donna  E.  Shalala, 

Secretary. 

(FR  Doc.  94-23280  Filed  9-22-94;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  61, 64,  and  69 

{CC  Docket  No.  91-115] 

Tariffing  Requirements  for  Billing 
Name  and  Address 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  clarification. 

SUMMARY:  On  May  13, 1993,  the  Federal 
Communications  Commission  adopted 
amendments  to  require  local  exchange 
carriers  to  provide  billing  name  and 
address  information  on  a  common 
carrier  basis  to  telecommunications 
service  providers  for  billing  purposes. 
On  August  5, 1993,  those  rule 
amendments  were  suspended.  By  this 
document,  the  Commission  clarifies  that 
the  suspension  of  these  amendments 
has  been  lifted. 

EFFECTIVE  DATE:  This  document  is 
effective  September  23, 1994,  and 
establishes  the  effective  date  of  the  rules 
as  of  January  18, 1994. 

SUPPLEMENTARY  INFORMATION:  On  May 
13, 1993,  the  Federal  Communications 
Commission  adopted  revisions  to  Parts 
61,  64,  and  69  of  its  Rules,  47  CFR  Parts 
61,  64,  and  69,  to  require  local  exchange 
carriers  to  provide  billing  name  and 
address  information  on  a  common 
carrier  basis  to  telecommunications 
service  providers  for  billing  purposes. 
Policies  and  Rules  Concerning  Local 
Exchange  Carrier  Validation  and  Billing 
Information  for  Joint  Use  Calling  Cards, 
58  FR  36143-45,  July  6, 1993.  On 
August  5, 1993,  those  rule  revisions 
were  suspended.  Policies  and  Rules 
Concerning  Local  Exchange  Carrier 
Validation  and  Billing  Information  for 
Joint  Use  Calling  Cards,  58  FR  42253- 
54,  Aug.  9, 1993.  By  this  document,  the 
Commission  clarifies  that  the 
suspension  of  these  rule  revisions  has 

I 


been  lifted,  and  these  revisions  took 
effect  as  of  January  18, 1994.  See 
Policies  and  Rules  Concerning  Local 
Exchange  Carrier  Validation  and  Billing 
Information  for  Joint  Use  Calling  Cards, 
58  FR  65669-71,  Dec.  16,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Spaeth,  Tariff  Division,  Common 
Carrier  Bureau,  (202)  418-1530.  «* 

Federal  Communications  Commission, 
William  F.  Caton. 

Acting  Secretary. 

1FR  Doc.  94-23101  Filed  9-22-94;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  93-186;  RM-8258,  RM-6333 
&  RM  -8343] 

Radio  Broadcasting  Services; 

Diamond  City,  AR,  Half  Way, 
Humansville,  and  Ozark,  MO 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  225C2  for  Channel  225A  at 
Ozark,  Missouri,  modifies  the 
construction  permit  for  Station  KZPF 
(FM),  substitutes  Channel  256A  for 
Channel  226A  at  HalfWay,  Missouri, 
and  modifies  the  construction  permit  for 
Station  KYOO-FM,  in  response  to  a 
petition  filed  jointly  by  Ozark  Mountain 
Broadcasting,  Inc.  and  KYOO 
Broadcasting  Company.  See  58  FR 
38548,  July  19, 1993.  The  coordinates 
for  Channel  225C2  at  Ozark  are  36-58- 
45  and  93-26-38.  The  coordinates  for 
Channel  256A  at  HalfWay  are  37—44— 

35  and  93-15-00.  The  counterproposals 
filed  by  Lake  Broadcasting  requesting 
the  allotment  of  Channel  224A  to 
Diamond  City.  Arkansas,  and  Missouri 
Radio,  Inc.  proposing  the  allotment  of 
Channel  256A  to  Humansville, 

Missouri,  were  withdrawn  on  March  3, 


1994.  With  this  action,  this  proceeding 
is  terminated. 

EFFECTIVE  DATE:  November  7, 1994. 

FOR  FURTHER  INFORMATION  CONTACT" 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  93-186, 
adopted  September  12, 1994,  and 
released  September  20, 1994.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission’s  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
D.C.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission’s  copy  contractors, 
International  Transcription  Sendees, 
Inc.,  2100  M  Street  NW.,  Suite  140, 
Washington,  D.C.  20037,  (202)  857- 
3800. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Missouri,  is  amended 
by  removing  Channel  225A  and  adding 
Channel  225C2  at  Ozark  and  by 
removing  Channel  226A  and  adding 
Channel  256A  at  Half  Way. 

Federal  Communications  Commission. 
Douglas  W.  Webbink, 

Ckief,  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

[FR  Doc.  94-23508  Filed  9-22-94;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Part  457 

Common  Crop  Insurance  Regulations; 
Sunflower  Seed  Crop  Insurance 
Provisions 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  proposes 
provisions  for  sunflower  seed  crop 
insurance.  These  proposed  provisions 
are  contained  in  an  endorsement  to  the 
Common  Crop  Insurance  Policy  which 
contains  standard  terms  and  conditions 
common  to  most  crops.  This  action  will 
result  in  automatic  coverage  for  late  and 
prevented  planting  as  well  as  other 
minor  policy  changes  to  better  meet  the 
needs  of  the  insured. 

DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  no  later  than  October  24, 

1994,  to  be  sure  of  consideration. 
ADDRESSES:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Mari 
Dunleavy,  Regulatory  and  Procedural 
Development  Staff,  Federal  Crop 
Insurance  Corporation,  USJDA, 
Washington,  DC  20250.  Hand  or 
messenger  delivery  may  be  made  to 
Suite  500,  2101  L  Street  NW„ 

'  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mari 
L.  Dunleavy  at  address  listed  above. 
Telephone  (202)  254-8314. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Executive 
Order  12866  and  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
February  1, 1994. 

This  rule  has  been  determined  to  be 
“not-significant”  for  purposes  of 


Executive  Order  12866,  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
record-keeping  requirements  included 
in  this  proposed  rule  are  found  in  7  CFR 
400  subpart  H. 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612, 
Federalism,  that  this  proposed  rule  does 
not  have  sufficient  federalism 
implication  to  warrant  the  preparation 
of  a  Federalism  Assessment.  The 
policies  and  procedures  contained  in 
this  rule  will  not  have  substantial  direct 
effects  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

This  action  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
businesses.  This  action  reduces  the 
paperwork  burden  on  the  insured 
farmer,  the  reinsured  company,  or  the 
sales  and  service  contractor.  Therefore, 
this  action  is  determined  to  be  exempt 
from  the  provisions  of  the  Regulatory 
Flexibility  Act  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24,  1983. 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
subsections  2(a)  and  2(b)(2)  of  Executive 
Order  12778.  The  provisions  of  this  rule 
will  preempt  state  and  local  laws  to  the 
extent  such  state  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
located  at  7  CFR  part  400,  subpart  J 
must  be  exhausted  before  judicial  action 
may  be  brought. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Upon  publication  of  7  CFR  457.108  as 
a  final  rule,  the  provisions  for  insuring 


sunflower  seed  contained  therein  will 
supersede  the  current  provisions 
contained  in  7  CFR  401.124.  The 
provisions  of  7  CFR  401.124  will  be 
amended  to  restrict  their  affect  to  the 
crop  year  previous  to  the  effective  date 
of  this  rule. 

This  rule  makes  minor  editorial  and 
format  changes  to  improve  its 
compatibility  with  the  Common  Crop 
Insurance  Policy.  In  addition,  FCIC  is 
proposing  other  changes  in  the 
provisions  for  insuring  sunflower  seed 
as  follows: 

1.  Section  4 — The  contract  change 
date  has  been  changed  to  November  30 
to  maintain  an  adequate  time  period 
between  this  date  and  the  revised 
cancellation  date  (see  summary  of 
changes  item  2). 

2.  Section  5 — The  cancellation  and 
termination  dates  have  been  changed  to 
March  15.  This  change  is  intended  to 
reduce  the  probability  that  insureds  may 
make  the  determination  as  to  whether  to 
buy  insurance  on  the  probability  that  a 
loss  may  or  has  already  occurred. 

3.  Subsection  7. (a) — Provides  that  any 
acreage  is  uninsurable  that  does  not 
meet  the  rotation  requirements  outlined 
in  the  Special  Provisions. 

4.  Subsection  7.(b) — Provides  that  any 
acreage  damaged  prior  to  the  final 
planting  date  must  be  replanted  unless 
replanting  is  not  practical. 

5.  Subsection  10. (c) — Allows 
replanting  payments  to  be  made  to  an 
insured  in  excess  of  their  insured  share. 
This  excess  payment  may  be  made  if  an 
agreement  exists  between  the 
shareholders  that:  1)  requires  one 
person  to  incur  the  entire  cost  of 
replanting;  or  2)  gives  the  right  to  any 
replanting  payment  to  the  single  insured 
entity  who  incurred  the  cost  of 
replanting. 

6.  Subsection  10. (d) — Provides  that 
liability  for  a  unit  is  reduced  by  the 
amount  of  any  replanting  payment 
attributable  to  the  insured’s  share  if 
sunflowers  are  replanted  using  a 
practice  that  was  originally  uninsurable. 
The  current  sunflower  provisions  do  not 
address  this  issue.  This  addition  is 
consistent  with  the  replant  provisions 
under  the  same  circumstances  for  other 
crops. 

7.  Paragraphs  12. (d)(1)  and  (2) — 
Provide  for  separate  moisture  and 
quality  adjustment.  Production  will  be 
eligible  for  excess  moisture  adjustment, 
and  for  quality  adjustment  regardless  of 
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moisture  content.  The  value  of  damaged 
production  will  be  determined  based  on 
grading  factors  other  than  moisture 
content. 

8.  Section  13 — Provides  protection  for 
acreage  planted  within  25  days  after  the 
final  planting  date,  and  for  acreage  that 
cannot  be  planted  due  to  any  insurable 
causes  of  loss.  If  the  insured  is 
prevented  from  planting  by  the  final 
planting  date,  or  intends  to  plant  within 
the  late  planting  period  and  is 
prevented  from  doing  so,  insurance 
protection  is  provided  at  fifty  percent 
(50%)  of  the  production  guarantee  for 
timely  planted  acreage. 

List  of  Subjects  in  7  CFR  Part  457 
Crop  insurance,  Sunflower  seed. 

Proposed  Rule 

Pursuant  to  the  authority  contained  in 
the  Federal  Crop  Insurance  Act,  as 
amended  (7  U.S.C.  1501  et  seq.),  the 
Federal  Crop  Insurance  Corporation 
hereby  proposes  to  amend  the  Common 
Crop  Insurance  Regulations,  (7  CFR  Part 
457)  as  follows: 

1.  The  authority  citation  for  7  CFR 
Part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506, 1516. 

2.  7  CFR  Part  457  is  amended  by 
adding  a  new  section,  457.108 
Sunflower  Seed  Crop  Insurance 
Provisions,  to  read  as  follows: 

PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

***** 

§  457.1 08  Sunflower  Seed  Crop  Insurance 
Provisions. 

The  Sunflower  Seed  Crop  Insurance 
Provisions  for  the  1995  and  succeeding 
crop  years  are  as  follows: 

UNITED  STATES  DEPARTMENT  OF 
AGRICULTURE 

Federal  Corp  Insurance  Corporation 
Sunflower  Seed  Crop  Provisions 
If  a  conflict  exists  among  the  Common 
Crop  Insurance  Policy  (§  457.8),  these 
crop  provisions,  and  the  Special 
Provisions,  the  Special  Provisions  will 
control  these  crop  provisions  and  the 
common  policy  and  these  crop 
provisions  will  control  the  common 
policy. 

1.  Definitions 

(a)  Days — Calendar  days. 

(b)  Final  planting  date — The  date 
contained  in  the  Special  Provisions  for 
the  insured  crop  by  which  the  crop 
must  initially  hie  planted  in  order  to  be 


insured  for  the  full  production 
guarantee. 

(c)  Good  fanning  practices — The 
cultural  practices  generally  in  use  in  the 
county  for  the  crop  to  make  normal 
progress  toward  maturity  and  produce 
at  least  the  yield  used  to  determine  the 
production  guarantee  and  are  those 
recognized  by  the  Cooperative  extension 
Service  as  compatible  with  agronomic 
and  weather  conditions  in  the  area. 

(d)  Harvest — Combining  or  threshing 
the  sunflowers  for  seed. 

(e)  Interplanted — Acreage  on  which 
two  or  more  crops  are  planted  in  a 
manner  that  does  not  permit  separate 
agronomic  maintenance  or  harvest  of 
the  insured  crop. 

(f)  Irrigated  practice — A  method  or 
producing  a  crop  by  which  water  is 
artificially  applied  during  the  growing 
season  by  appropriate  systems  and  at 
the  proper  times,  with  the  intention  of 
providing  the  quantity  of  water  needed 
to  produce  at  least  the  yield  used  to 
establish  the  irrigated  production 
guarantee  on  the  irrigated  acreage 
planted  to  the  insured  crop. 

(g)  Late  planted — Acreage  planted  to 
the  insured  crop  during  the  late  planting 
period. 

(h)  Late  planting  period — The  period 
that  begins  the  day  after  the  final 
planting  date  for  die  insured  crop  and 
ends  twenty-five  (25)  days  after  the  final 
planting  date. 

(i)  Local  market  price — The  cash  seed 
price  per  pound  for  oil  type  sunflower 
seed  grading  U.S.  No.  2,  or  non-oil  type 
sunflower  seed  with  a  test  weight  of  22 
pounds  per  bushel  and  five  percent 
(5%)  kernel  damage,  offered  by  buyers 
in  the  area  in  which  you  normally 
market  the  sunflower  seed.  The  local 
market  price  for  oil  type  sunflower  seed 
will  reflect  the  maximum  limits  of 
quality  deficiencies  allowable  for  the 
U.S.  No.  2  grade  of  sunflower  seed. 
Factors  not  associated  with  grading  of 
sunflower  seed  under  the  Official 
United  States  Standards  for  Grain 
including,  but  not  limited  to,  oil  or 
moisture  content  will  not  be  considered. 

(j)  Planted  acreage — Land  in  which 
seed  has  been  placed  by  a  machine 
appropriate  for  the  insured  crop  and 
planting  method,  at  the  correct  depth, 
into  a  seedbed  which  has  been  properly 
prepared  for  the  planting  method  and 
production  practice.  Sunflower  seed 
must  initially  be  planted  in  rows  far 
enough  apart  to  permit  cultivation. 
Planting  in  any  other  manner  will  be 
considered  as  a  failure  to  follow 
recognized  good  farming  practices  and 
any  loss  of  production  will  not  be 
insured,  unless  otherwise  provided  by 
the  Special  Provisions  or  by  written 
agreement. 


(k)  Practical  to  replant — In  lieu  of 
Subsection  l.(ff)  of  the  Common  Crop 
Insurance  Policy  (§  457.8),  practical  to 
replant  is  defined  as  our  determination, 
after  loss  or  damage  to  the  insured  crop, 
based  on  factors,  including  but  not 
limited  to  moisture  availability, 
condition  of  the  field  and  time  to  crop 
maturity,  that  replanting  to  the  insured 
crop  will  allow  the  crop  to  attain 
maturity  prior  to  the  calendar  date  for 
the  end  of  the  insurance  period.  It  will 
not  be  considered  practical  to  replant 
after  the  end  of  the  late  planting  period 
unless  replanting  is  generally  occurring 
in  the  area. 

(l)  Prevented  planting — Inability  to 
plant  the  insured  crop  with  proper 
equipment  by: 

(1)  The  final  planting  date  designated 
in  the  Special  Provisions  for  the  insured 
crop  in  the  county;  or 

(2)  The  end  of  tne  late  planting 
period. 

You  must  have  been  unable  to  plant 
the  insured  crop  due  to  an  insured 
cause  of  loss  ihat  has  prevented  most 
producers  in  the  surrounding  area  from 
planting  due  to  similar  insurable  causes. 
The  insured  cause  of  prevented  planting 
must  occur  between  die  sales  closing 
date  and  the  final  planting  date  for  the 
insured  crop  in  the  county  or  within  the 
late  planting  period. 

(m)  Production  guarantee — The 
number  of  pounds  determined  by 
multiplying  the  approved  yield  per  acre 
by  the  coverage  level  percentage  you 
elect. 

(n)  Replanting — Performing  the 
cultural  practices  necessary  to  replace 
the  sunflower  seed  and  then  replacing 
the  sunflower  seed  in  the  insured 
acreage  with  the  expectation  of  growing 
a  successful  crop. 

(o)  Timely  planted— Planted  on  or 
before  the  final  planting  date  designated 
in  the  Special  Provisions  for  the  insured 
crop  in  the  county. 

(p)  Written  agreement — Designated 
terms  of  this  policy  may  be  altered  by 
written  agreement.  Each  agreement  must 
be  applied  for  by  the  insured  in  writing 
no  later  than  the  sales  closing  date  and 
is  valid  for  one  year  only.  If  not 
specifically  renewed  the  following  year, 
continuous  insurance  will  be  in 
accordance  with  the  printed  policy.  All 
variable  terms  including,  but  not  limited 
to,  crop  variety,  guarantee,  premium 
rate  and  price  election  must  be 
contained  in  the  written  agreement.  In 
specific  instances,  a  written  agreement 
may  be  applied  for  after  the  sales 
closing  date,  and  approved  if,  after  a 
physical  inspection  of  the  acreage,  there 
is  a  determination  that  the  crop  has  the 
expectancy  of  making  at  least  the 
guaranteed  yield.  However,  no 


Federal  Register  /  Vol.  59,  No.  184  /  Friday,  September  23,  1994  /  Proposed  Rules 


48829 


prevented  planting  liability  will  be 
established  as  a  result  of  any  request 
submitted  after  the  sales  closing  date. 

All  applications  for  written  agreements 
as  submitted  by  the  insured  must 
contain  all  variable  terms  of  the  contract 
between  the  company  and  the  insured 
that  will  be  in  effect  if  the  written 
agreement  is  disapproved. 

2.  Unit  Division 

Unless  limited  by  the  Special 
Provisions,  a  unit  as  defined  in 
subsection  l.(tt)  of  the  Common  Crop 
Insurance  Policy  (§457.8),  may  be 
divided  into  optional  units  if,  for  each 
optional  unit  you  meet  all  the 
conditions  of  this  section  or  if  a  written 
agreement  to  such  division  exists.  All 
optional  units  must  be  reflected  on  the 
acreage  report  for  each  crop  year. 

(a)  You  must  have  records,  which  can 
be  independently  verified,  of  planted 
acreage  and  production  for  each 
optional  unit  for  at  least  the  last  crop 
year  used  to  determine  your  production 
guarantee. 

(b)  You  must  plant  the  crop  in  a 
manner  that  results  in  a  clear  and 
discemable  break  in  the  planting  pattern 
at  the  boundaries  of  each  optional  unit. 

(c)  You  must  have  records  of 
measurement  of  stored  or  marketed 
production  from  each  optional  unit 
maintained  in  such  a  manner  that 
permits  us  to  verify  the  production  from 
each  optional  unit  or  the  production 
from  each  unit  must  be  kept  separate 
until  after  loss  adjustment  under  the 
policy  is  completed. 

(d)  Each  optional  unit  must  meet  one 
or  more  of  the  following  criteria  as 
applicable: 

(1)  Optional  Units  by  Section,  Section 
Equivalent,  or  ASCS  Farm  Serial 
Number:  Optional  units  may  be 
established  if  each  optional  unit  is 
located  in  a  separate  legally  identified 
Section.  In  the  absence  of  Sections,  we 
may  consider  parcels  of  land  legally 
identified  by  other  methods  of  measure 
including,  but  not  limited  to:  Spanish 
grants,  railroad  surveys,  leagues,  labors, 
or  Virginia  Military  Lands  as  the 
equivalent  of  Sections  for  unit  purposes. 
In  areas  which  have  not  been  surveyed 
using  the  systems  identified  above,  or 
another  system  approved  by  us.  or  in 
areas  where  such  systems  exist  but 
boundaries  are  not  readily  discemable, 
each  optional  unit  must  be  located  in  a 
separate  farm  identified  by  a  single 
ASCS  Farm  Serial  Number. 

(2)  Optional  Units  on  Acreage 
Including  Both  Irrigated  and  Non- 
Irrigated  Practices:  In  addition  to  or 
instead  of  establishing  optional  units  by 
Section,  section  equivalent  or  ASCS 
Farm  Serial  Number,  optional  units  may 


be  based  on  irrigated  acreage  or  non- 
irrigated  acreage  if  both  are  located  in 
the  same  Section,  section  equivalent  or 
ASCS  Farm  Serial  Number.  The 
irrigated  acreage  may  not  extend  beyond 
the  point  at  which  your  irrigation 
system  can  deliver  the  quantity  of  water 
needed  to  produce  the  yield  on  which 
your  guarantee  is  based  and  you  may 
not  continue  into  non-irrigated  acreage 
in  the  same  rows  or  planting  pattern. 

You  must  plant,  cultivate,  fertilize,  or 
otherwise  care  for  the  irrigated  acreage 
in  accordance  with  recognized  good 
irrigated  farming  practices. 

Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  including, 
but  not  limited  to,  production  practice, 
type,  variety,  and  planting  period  other 
than  as  described  under  this  section.  If 
you  do  not  comply  fully  with  these 
provisions  we  will  combine  all  optional 
units  which  are  not  in  compliance  with 
these  provisions  into  the  basic  unit  from 
which  they  were  formed.  We  may 
combine  the  optional  units  at  any  time 
we  discover  that  you  have  failed  to 
comply  with  these  provisions.  If  failure 
to  comply  with  these  provisions  is 
determined  to  be  inadvertent,  and  the 
optional  units  are  combined,  that 
portion  of  the  premium  paid  for  the 
purpose  of  electing  optional  units  will 
be  refunded  to  you  pro  rata  for  the  units 
combined. 

3.  Insurance  Guarantees,  Coverage 
Levels,  and  Prices  for  Determining 
Indemnities 

In  addition  to  the  requirements  of 
section  3  (Insurance  Guarantees, 
Coverage  Levels,  and  Prices  for 
Determining  Indemnities)  of  the 
Common  Crop  Insurance  Policy 
(§  457.8),  you  may  select  only  one  price 
election  for  all  the  sunflower  seed  in  the 
county  insured  under  this  policy. 
However,  if  the  Special  Provisions 
provide  different  price  elections  by 
type,  you  may  select  one  price  election 
for  each  sunflower  seed  type  designated 
in  the  Special  Provisions. 

4.  Contract  Changes 

The  contract  change  date  is  November 
30  preceding  the  cancellation  date  (see 
the  provisions  of  section  4  (Contract 
Changes)  of  the  Common  Crop 
Insurance  Policy  (§  457.8)). 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  subsection  2.(f)  of 
the  Common  Crop  Insurance  Policy 
(§  457.8),  the  cancellation  and 
termination  dates  are  March  15. 

6.  Insured  Crop 

In  accordance  with  section  8  (Insured 
Crop)  of  the  Common  Crop  Insurance 


Policy  (§  457.8),  the  crop  insured  will  be 
all  the  oil  and  non-oil  type  sunflower 
seed  in  the  county  for  which  a  premium 
rate  is  provided  by  the  actuarial  table: 

(a)  In  which  you  have  a  share; 

(b)  That  are  planted  for  harvest  as 
sunflower  seed;  and 

(c)  That  are  not  (unless  a  written 
agreement  allows  otherwise): 

(1)  Interplanted  with  another  crop;  or 

(2)  Planted  into  an  established  grass 
or  legume. 

7.  Insurable  Acreage 

In  addition  to  the  provisions  of 
section  9  (Insurable  Acreage)  of  the 
Common  Crop  Insurance  Policy 
(§457.8): 

(a)  We  will  not  insure  any  acreage 
which  does  not  meet  the  rotation 
requirements  shown  in  the  Special 
Provisions;  and 

(b)  Any  acreage  of  the  insured  crop 
damaged  before  the  final  planting  date, 
to  the  extent  that  the  remaining  stand 
will  not  produce  at  least  ninety  percent 
(90%)  of  the  production  guarantee,  must 
be  replanted  unless  we  agree  that 
replanting  is  not  practical  (see 
subsection  l.(k)). 

8.  Insurance  Period 

In  accordance  with  the  provisions  of 
section  11  (Insurance  Period)  of  the 
Common  Crop  Insurance  Policy 
(§  457.8),  the  calendar  date  for  the  end 
of  the  insurance  period  is  November  30, 
immediately  following  planting. 

9.  Causes  of  Loss 

In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the 
Common  Crop  Insurance  Policy 
(§  457.8),  insurance  is  provided  only 
against  the  following  causes  of  loss 
which  occur  within  the  insurance 
period: 

(a)  Adverse  weather  conditions; 

(b)  Fire; 

(c)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of 
pest  control  measures; 

(d)  Plant  disease,  but  not  damage  due 
to  insufficient  or  improper  application 
of  disease  control  measures; 

(e)  Wildlife; 

(f)  Earthquake; 

(g)  Volcanic  eruption;  or 

(h)  Failure  of  the  irrigation  water 
supply,  if  applicable,  due  to  an 
unavoidable  cause  of  loss  occurring 
within  the  insurance  period. 

10.  Replanting  Payments 

(a)  In  accordance  with  section  13 
(Replanting  Payment)  of  the  Common 
Crop  Insurance  Policy  (§  457.8),  a 
replanting  payment  for  sunflower  seed 
is  allowed  if  the  sunflowers  are 
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damaged  by  an  insurable  cause  of  loss 
to  the  extent  that  the  remaining  stand 
will  not  produce  at  least  ninety  percent 
(90%)  of  the  production  guarantee  for 
the  acreage  and  it  is  practical  to  replant 
(see  subsection  l.(k)). 

(b)  The  maximum  amount  of  the 
replanting  payment  per  acre  will  be  the 
lesser  of  twenty  percent  (20%)  of  the 
production  guarantee  or  175  (pounds  of 
seed),  multiplied  by  your  price  election, 
multiplied  by  your  insured  share  or  the 
share  determined  in  10. (c),  if  applicable. 

(c)  When  more  than  one  person 
insures  the  same  crop  on  a  share  basis, 
a  replanting  payment  based  on  the  total 
shares  insured  by  us  may  be  made  to  the 
insured  person  who  incurs  the  total  cost 
of  replanting.  Payment  will  be  made  in 
this  manner  only  if  an  agreement  exists 
between  the  insured  persons  which: 

(1)  Requires  one  person  to  incur  the 
entire  cost  of  replanting;  or 

(2)  Gives  the  right  to  all  replanting 
payments  to  one  person. 

(d)  When  sunflower  seed  is  replanted 
using  a  practice  that  is  uninsurable  as 
an  original  planting,  the  liability  for  the 
unit  will  be  reduced  by  the  amount  of 
the  replanting  payment  which  is 
attributable  to  your  share.  The  premium 
amount  will  not  be  reduced. 

11.  Duties  In  The  Event  of  Damage  or 
Loss 

In  accordance  with  the  requirements 
of  section  14  (Duties  in  the  Event  of 
Damage  or  Loss)  of  the  Common  Crop 
Insurance  Policy  (§  457.8),  if  you 
initially  discover  damage  to  any  insured 
crop  within  15  days  of,  or  during 
harvest,  you  must  leave  representative 
samples  of  the  unharvested  crop  for  our 
inspection.  The  samples  must  be  at  least 
10  feet  wide  and  extend  the  entire 
length  of  each  field  in  the  unit,  and 
must  net  be  harvested  or  destroyed  until 
the  earlier  of  our  inspection  or  15  days 
after  harvest  of  the  balance  of  the  unit 
is  completed 

12.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a 
unit  basis.  In  the  event  you  are  unable 
to  provide  records  of  production: 

(1)  For  any  optional  unit,  we  will 
combine  all  optional  units  for  which 
acceptable  records  of  production  were 
not  provided;  or 

(2)  For  any  basic  unit,  we  will  allocate 
any  commingled  production  to  such 
units  in  proportion  to  our  liability  on 
the  harvested  acreage  for  each  unit. 

(b)  In  the  event  of  loss  or  damage 
covered  by  this  policy,  we  will  settle 
your  claim  on  any  unit  by: 

(1)  Multiplying  the  insured  acreage  by 
the  production  guarantee; 


(2)  Subtracting  from  this  the  total 
production  to  count; 

(3)  Multiplying  the  remainder  by  your 
price  election;  and 

(4)  Multiplying  this  result  by  your 
share. 

(c)  The  total  production  (pounds)  to 
count  from  all  insurable  acreage  on  the 
unit  will  include: 

(1)  All  appraised  production  as 
follows: 

(1)  Not  less  than  the  production 
guarantee  for  acreage: 

(A)  That  is  abandoned; 

(B)  Put  to  another  use  without  our 
consent; 

(C)  Damaged  solely  by  uninsured 
causes;  or 

(D)  For  which  you  fail  to  provide 
records  of  production  that  are 
acceptable  to  us; 

(ii)  Production  lost  due  to  uninsured 
causes; 

(iii)  Unharvested  production  (mature 
unharvested  production  may  be 
adjusted  for  quality  deficiencies  and 
excess  moisture  in  accordance  with 
subsection  12(d));  and 

(iv)  Potential  production  on  insured 
acreage  you  want  to  put  to  another  use 
or  you  wish  to  abandon  and  no  longer 
care  for,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon 
such  agreement,  the  insurance  period 
for  that  acreage  will  end  if  you  put  the 
acreage  to  another  use  or  abandon  the 
crop.  If  agreement  on  the  appraised 
amount  of  production  is  not  reached: 

(A)  If  you  do  not  elect  to  continue  to 
care  for  the  crop,  we  may  give  you 
consent  to  put  the  acreage  to  another 
use  if  you  agree  to  leave  intact,  and 
provide  sufficient  care  for, 
representative  samples  of  the  crop  in 
locations  acceptable  to  us.  (The  amount 
of  production  to  count  for  such  acreage 
will  be  based  on  the  harvested 
production  or  appraisals  from  the 
samples  at  the  time  harvest  should  have 
occurred.  If  you  do  not  leave  the 
required  samples  intact,  or  you  fail  to 
provide  sufficient  care  for  the  samples, 
our  appraisal  made  prior  to  giving  you 
consent  to  put  the  acreage  to  another 
use  will  be  used  to  determine  the 
amount  of  production  to  count);  or 

(B)  If  you  elect  to  continue  to  care  for 
the  crop,  the  amount  of  production  to 
count  for  the  acreage  will  be  the 
harvested  production,  or  our  reappraisal 
if  additional  damage  occurs  and  the 
crop  is  not  harvested;  and 

(2)  All  harvested  production  from  the 
insurable  acreage. 

(d)  Mature  sunflower  seed  production 
may  be  adjusted  for  excess  moisture  and 
quality  deficiencies.  If  moisture 
adjustment  is  applicable,  it  will  be  made 
prior  to  any  adjustment  for  quality. 


(1)  Production  will  be  reduced  by  0.12 
percent  for  each  0. 1  percentage  point  of 
moisture  in  excess  of  ten  percent  (10%). 
We  may  obtain  samples  of  the 
production  to  determine  the  moisture 
content. 

(2)  Production  will  be  eligible  for 
quality  adjustment  if: 

(i)  Deficiencies  in  quality  result  in: 

(A)  Oil  type  sunflower  seed  not 
meeting  the  grade  requirements  for  U.S. 
No.  2  (grades  U.S.  sample  grade) 
because  of  test  weight,  kernel  damage 
(excluding  heat  damage),  or  a  musty, 
sour  or  commercially  objectionable 
foreign  odor,  or  distinctly  low  quality; 
or 

(B)  Non-oil  type  sunflower  seed 
having  a  test  weight  below  22  pounds 
per  bushel  or  kernel  damage  (excluding 
heat  damage)  in  excess  of  five  percent 
(5%)  or  a  musty,  sour  or  commercially 
objectionable  foreign  odor,  or  distinctly 
low  quality;  or 

(ii)  Substances  or  conditions  are 
present  that  are  identified  by  the  Food 
and  Drug  Administration  or  other  public 
health  organizations  of  the  United  States 
as  being  injurious  to  human  or  animal 
health. 

(3)  Quality  will  be  a  factor  in 
determining  your  loss  only  if: 

(i)  The  deficiencies,  substances,  or 
conditions  resulted  from  a  cause  of  loss 
against  which  insurance  is  provided 
under  these  crop  provisions; 

(ii)  The  deficiencies,  substances,  or 
conditions  result  in  a  net  price  for  the 
damaged  sunflower  seed  that  is  less 
than  die  local  market  price; 

(iii)  All  determinations  of  these 
deficiencies,  substances,  or  conditions 
are  made  using  samples  of  the 
production  obtained  by  us  or  by  a 
disinterested  third  party  approved  by 
us;  and 

(iv)  The  samples  are  analyzed  by  a 
grader  licensed  under  the  authority  of 
the  United  States  Grain  Standards  Act 
or  the  United  States  Warehouse  Act 
with  regard  to  deficiencies  in  quality,  or 
by  a  laboratory  approved  by  us  with 
regard  to  substances  or  conditions 
injurious  to  human  or  animal  health. 
(Test  weight  for  quality  adjustment 
purposes  may  be  determined  by  our  loss 
adjuster.) 

(4)  Sunflower  seed  production  that  is 
eligible  for  quality  adjustment,  as 
specified  in  paragraphs  12.(d)(2)  and  (3). 
will  be  reduced  as  follows: 

(i)  The  market  price  of  the  qualifying 
damaged  production  and  the  local 
market  price  will  be  determined  on  the 
earlier  of  the  date  such  quality  adjusted 
production  is  sold  or  the  date  of  final 
inspection  for  the  unit.  The  price  for  the 
qualifying  damaged  production  will  be 
the  market  price  for  the  local  area  to  the 
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extent  feasible.  Discounts  used  to 
establish  the  net  price  of  the  damaged 
production  will  be  limited  to  those 
which  are  usual,  customary,  and 
reasonable.  The  price  will  not  be 
reduced  for: 

(A)  Moisture  content; 

(B)  Damage  due  to  uninsured  causes; 
or 

(C)  Drying,  handling,  processing,  or 
any  other  costs  associated  with  normal 
harvesting,  handling,  and  marketing  of 
the  sunflower  seed;  except,  if  the  price 
of  the  damaged  production  can  be 
increased  by  conditioning,  we  may 
reduce  the  price  of  the  production  after 
it  has  been  conditioned  by  the  cost  of 
conditioning  but  not  lower  than  the 
value  of  the  production  before 
conditioning, 

(We  may  obtain  prices  from  any  buyer 
of  our  choice.  If  we  obtain  prices  from 
one  or  more  buyers  located  outside  your 
local  market  area,  we  will  reduce  such 
prices  by  the  additional  costs  required 
to  deliver  the  sunflower  seed  to  those 
buyers); 

(ii)  The  value  of  the  damaged  or 
conditioned  production  will  be  divided 
by  the  local  market  price  to  determine 
the  quality  adjustment  factor;  and 

(iii)  The  number  of  pounds  remaining 
after  any  reduction  due  to  excessive 
moisture  (the  moisture-adjusted  gross 
pounds  (if  appropriate))  of  the  damaged 
or  conditioned  production  will  then  be 
multiplied  by  the  quality  adjustment 
factor  to  determine  the  net  production 
to  count. 

(e)  Any  production  harvested  from 
plants  growing  in  the  insured  crop  may 
be  counted  as  production  of  the  insured 
crop  on  a  weight  basis. 

13.  Late  Planting  and  Prevented 
Planting 

(a)  In  lieu  of  paragraph  8.(b)(2)  and 
subsection  l.(aa)  of  the  Common  Crop 
Insurance  Policy  (§  457.8),  insurance 
will  be  provided  for  acreage  planted  to 
the  insured  crop  during  the  late  planting 
period  (see  subsection  13. (c)),  and 
acreage  you  were  prevented  from 
planting  (see  subsection  13.(d)).  These 
coverages  provide  reduced  production 
guarantees.  The  reduced  guarantees  will 
be  combined  with  the  production 
guarantee  for  timely  planted  acreage  for 
each  unit.  The  premium  amount  for  late 
planted  acreage  and  eligible  prevented 
planting  acreage  will  be  the  same  as  that 
for  timely  planted  acreage.  If  the  amount 
of  premium  you  are  required  to  pay 
(gross  premium  less  our  subsidy)  for  late 
planted  acreage  or  prevented  planting 
acreage  exceeds  the  liability  on  such 
acreage,  coverage  for  those  acres  will 
not  be  provided  (no  premium  will  be 
due  and  no  indemnity  will  be  paid  for 


such  acreage),  (For  example,  assume 
you  insure  one  unit  in  which  you  have 
a  100  percent  (100%)  share.  The  unit 
consists  of  150  acres,  of  which  50  acres 
were  planted  timely,  50  acres  were 
planted  seven  (7)  days  after  the  final 
planting  date  (late  planted),  and  50 
acres  are  unplanted  and  eligible  for 
prevented  planting  coverage.  To 
calculate  the  amount  of  any  indemnity 
which  may  be  due  to  you,  the 
production  guarantee  for  the  unit  will 
be  computed  as  follows: 

(1)  For  timely  planted  acreage, 
multiply  the  per  acre  production 
guarantee  for  timely  planted  acreage  by 
the  50  acres  planted  timely; 

(2)  For  late  planted  acreage,  multiply 
the  per  acre  production  guarantee  for 
timely  planted  acreage  by  ninety-three 
percent  (0.93)  and  multiply  the  result  by 
the  50  acres  planted  late;  and 

(3)  For  prevented  planting  acreage, 
multiply  the  result  by  the  50  acres 
eligible  for  prevented  planting  coverage. 

The  total  of  the  three  calculations  will 
be  the  production  guarantee  for  the  unit. 
Your  premium  will  be  based  on  the 
result  of  multiplying  the  per  acre 
production  guarantee  for  timely  planted 
acreage  by  the  150  acres  in  the  unit). 

(b)  You  must  provide  written  notice  to 
us  if  you  were  prevented  from  planting 
(see  subsection  1.(1)).  This  notice  must 
be  given  not  later  three  (3)  days  after: 

(1)  The  final  planting  date  for  acreage 
you  were  prevented  from  planting  by 
the  final  planting  date  if  you  have 
unplanted  acreage  that  may  be  eligible 
for  prevented  planting  coverage;  and 

(2)  The  date  you  discover  that 
planting  will  not  be  possible  within  the 
late  planting  period  for  any  acreage  that 
may  be  eligible  for  prevented  planting 
coverage,  if  you  were  not  prevented 
from  planting  such  acreage  by  the  final 
planting  date  but  were  prevented  from 
planting  such  acreage  during  the  late 
planting  period. 

(c)  Late  Planting: 

(1)  For  sunflower  acreage  planted 
after  the  final  planting  date  but  on  or 
before  25  days  after  the  final  planting 
date,  the  production  guarantee  for  each 
acre  will  be  reduced  for  each  day 
planted  after  the  final  planting  date  by: 

(1)  One  percent  (.01)  for  the  first 
through  the  tenth  day;  and 

(ii)  Two  percent  (.02)  for  the  eleventh 
through  the  twenty-fifth  day. 

(2)  In  addition  to  the  requirements  of 
section  6  (Report  of  Acreage)  of  the 
Common  Crop  Insurance  Policy 

(§  457.8),  you  must  report  the  dates  the 
acreage  is  planted  within  the  late 
planting  period. 

(3)  If  planting  of  sunflower  seed 
continues  after  the  final  planting  date, 
or  you  are  prevented  from  planting 


during  the  late  planting  period,  the 
acreage  reporting  date  will  be  the  later 
of: 

(i)  The  acreage  reporting  date 
contained  in  the  Special  Provisions  for 
the  insured  crop;  or 

(ii)  Five  (5)  days  after  the  end  of  the 
late  planting  period. 

(d)  Prevented  Planting  (Including 
Planting  After  the  Late  Planting  Period) 

(1)  If  you  were  prevented  from 
planting  sunflowers  (see  subsection 
1.(1)),  you  may  elect: 

(1)  To  plant  sunflower  seed  during  the 
late  planting  period,  (The  production 
guarantee  for  such  acreage  will  be 
determined  in  accordance  with 
paragraph  13. (c)(1)); 

(ii)  Not  to  plant  this  acreage  to  any 
crop  that  is  intended  for  harvest  in  the 
same  crop  year,  (The  production 
guarantee  for  such  acreage  will  be  fifty 
percent  (50%)  of  the  production 
guarantee  for  timely  planted  acres,  (For 
example,  if  your  production  guarantee 
for  timely  planted  acreage  is  900  pounds 
per  acre,  your  prevented  planting 
production  guarantee  would  be 
equivalent  to  450  pounds  per  acre  (900 
pounds  multiplied  by  0.5)).  This 
subparagraph  does  not  prohibit  the 
preparation  and  care  of  the  acreage  for 
conservation  practices,  such  as  planting 
a  cover  crop,  as  long  as  such  crop  is  not 
intended  for  harvest;  or 

(iii)  To  plant  sunflower  seed  after  the 
late  planting  period,  (The  production 
guarantee  for  such  acreage  will  be  fifty 
percent  (50%)  of  the  production 
guarantee  for  timely  planted  acres,  (For 
example,  if  your  production  guarantee 
for  timely  planted  acreage  is  900  pounds 
per  acre,  your  prevented  planting 
production  guarantee  would  be 
equivalent  to  450  pounds  per  acre  (900 
pounds  multiplied  by  0.5)).  Production 
to  count  for  such  acreage  will  be 
determined  in  accordance  with 
subsections  12.(c)  through  (e). 

(2)  In  addition  to  the  provisions  of 
section  11  (Insurance  Period)  of  the 
Common  Crop  Insurance  Policy 

(§  457.8),  the  insurance  period  for 
prevented  planting  coverage  begins  on 
the  sales  closing  date  contained  in  the 
Special  Provisions  for  the  insured  crop 
in  the  county. 

(3)  The  acreage  to  which  prevented 
planting  coverage  applies  will  be 
limited  as  follows: 

(i)  If  you  participate  in  any  program 
administered  by  the  United  States 
Department  of  Agriculture  for  the  crop 
year  which  limits  the  number  of  acres 
that  may  be  planted,  prevented  planting 
acreage  will  not  exceed  the  ASCS  base 
acreage  for  the  insured  crop,  reduced  by 
any  acreage  reduction  applicable  to  the 
farm  under  such  program. 
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(ii)  If  you  do  not  participate  in  any 
program  administered  by  the  United 
States  Department  of  Agriculture  which 
limits  the  number  of  acres  that  may  be 
planted,  unless  a  written  agreement 
exists  to  the  contrary,  eligible  acreage 
will  not  exceed  the  greater  of: 

(A)  The  ASCS  base  acreage  for  the 
insured  crop;  if  applicable; 

(B)  The  number  of  acres  planted  to 
sunflower  seed  on  each  ASCS  Farm 
Serial  Number  during  the  previous  crop 
year  (adjusted  for  any  reconstitution 
which  may  have  occurred  prior  to  the 
sales  closing  date);  or 

(C)  One  hundred  percent  (100%)  of 
the  simple  average  of  the  number  of 
acres  planted  to  sunflower  seed  during 
the  crop  years  that  were  used  to 
determine  your  yield. 

(iii)  Acreage  intended  to  be  planted 
under  an  irrigated  practice  will  be 
limited  to  the  number  of  acres  properly 
prepared  to  carry  out  an  irrigated 
practice. 

(iv)  A  prevented  planting  production 
guarantee  will  not  be  provided  for: 

(A)  Any  acreage  that  does  not 
constitute  at  least  20  acres  or  20  percent 
(20%)  of  the  acres  in  the  unit, 
whichever  is  less; 

(B)  Land  for  which  the  actuarial  table 
does  not  designate  a  premium  rate 
unless  a  written  agreement  exists 
designating  such  premium  rate; 

(C)  Land  used  for  conservation 
purposes  or  intended  to  be  or 

.  considered  to  have  been  left  unplanted 
under  any  program  administered  by  the 
United  States  Department  of 
Agriculture; 

(D)  Land  on  which  any  crop,  other 
than  sunflower  seed  has  been  planted 
and  is  intended  for  harvest,  or  has  been 
harvested  in  the  same  crop  year;  or 

(E)  Land  which  planting  history  or 
conservation  plans  indicate  would 
remain  fallow  for  crop  rotation 
purposes; 

(v)  For  the  purpose  of  determining 
eligible  acreage  for  prevented  planting 
coverage,  acreage  for  all  units  will  be 
combined  and  be  reduced  by  the 
number  of  sunflower  acres  timely 
planted  and  late  planted,  (For  example, 
assume  you  have  100  acres  eligible  for 
prevented  planting  coverage  in  which 
you  have  a  100  percent  (100%)  share. 
The  acreage  is  located  in  a  single  ASCS 
Farm  Serial  Number  which  you  insure 
as  two  separate  optional  units  consisting 
of  50  acres  each.  If  you  planted  60  acres 
of  sunflower  seed  on  one  optional  unit 
and  40  acres  of  sunflower  seed  on  the 
second  optional  unit,  your  prevented 
planting  eligible  acreage  would  be 
reduced  to  zero,  (100  acres  eligible  for 
prevented  planting  coverage  less  100 
acres  planted  equals  zero)).  If  you  report 


more  sunflower  acreage  under  this 
contract  than  is  eligible  for  prevented 
planting  coverage,  we  will  allocate  the 
eligible  acreage  to  insured  units  based 
on  the  number  of  prevented  planting 
acres  and  share  you  reported  for  each 
unit. 

(4)  When  the  ASCS  Farm  Serial 
Number  covers  more  than  one  unit,  or 
a  unit  consists  of  more  than  one  ASCS 
Farm  Serial  Number,  the  covered  acres 
will  be  pro-rated  based  on  the  number 
of  acres  in  each  unit  or  ASCS  Farm 
Serial  Number  that  could  have  been 
planted  to  sunflowers  in  the  crop  year. 

(5)  In  accordance  with  the  provisions 
for  section  6  (Report  of  Acreage)  of  the 
Common  Crop  Insurance  Policy 

(§  457.8),  you  must  report  any  insurable 
acreage  you  were  prevented  from 
planting.  This  report  must  be  submitted 
on  or  before  the  acreage  reporting  date, 
even  though  you  may  elect  to  plant  the 
acreage  after  the  late  planting  period. 
Any  acreage  you  report  as  eligible  for 
prevented  planting  coverage  which  is 
not  eligible  will  be  deleted  from 
prevented  planting  coverage. 

Done  in  Washington,  D.C.,  on  September 
15, 1994. 

Kenneth  D.  Ackerman, 

Manager,  Federal  Crop  Insurance 
Corporation. 

|FR  Doc.  94-23553  Filed  9-22-94.  8:45  am) 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  704 

Corporate  Credit  Unions 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  NCUA  is  proposing  to  amend 
its  regulations  governing  corporate 
credit  unions  to  reduce  the  close  ties 
between  many  corporate  credit  unions 
and  credit  union  trade  associations. 
NCUA  is  concerned  that  these  ties 
create  unavoidable  conflicts  of  interest 
for  corporate  credit  unions. 

DATES:  Comments  must  be  postmarked 
or  posted  on  NCUA's  electronic  bulletin 
board  by  October  24,  1994. 

ADDRESSES:  Send  comments  to  Becky 
Baker,  Secretary  to  the  Board,  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  VA  22314- 
3428. 

FOR  FURTHER  INFORMATION  CONTACT:  H. 
Allen  Carver,  Director,  Office  of 
Corporate  Credit  Unions,  (703)  518- 
6640,  or  Robert  M.  Fenner,  General 


Counsel,  (703)  518-6540,  at  the  above 
address. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  April  12, 1994,  the  NCUA  Board 
issued  an  advance  notice  of  proposed 
rulemaking  (ANPR)  regarding  the 
relationship  between  corporate  credit 
unions  and  state  leagues  and  trade 
associations.  59  FR  18503,  April  19, 

1994.  The  ANPR  noted  that 
approximately  half  of  the  corporate 
credit  unions  are  closely  tied  to  state 
leagues,  through  integrated  boards  or 
management  relationships.  In  the  case 
of  U.S.  Central  Credit  Union,  six  of  nine 
board  seats  are  allotted  to  trade 
association  representatives:  three  to  the 
Credit  Union  National  Association 
(CUNA),  two  to  the  Association  of 
Credit  Union  League  Executives,  and 
one  to  the  Kansas  Credit  Union 
Association.  In  addition,  U.S.  Central’s 
CEO  reports  to  the  CEO  of  CUNA. 

The  ANPR  noted  that  in  1992  NCUA 
acted  to  reduce  the  ties  between 
corporate  credit  unions  and  trade 
associations  by  amending  Part  704  to 
require  either  that  three  directors  not  be 
officers,  directors,  or  employees  of  an 
affiliated  organization,  such  as  a  state 
league,  or  that  the  corporate  credit 
union  conduct  open  and  independent 
elections.  The  regulation  was  also 
amended  to  require  recusa!  for  matters 
involving  personal  pecuniary  interest 
and.  when  the  amount  in  question 
exceeds  5%  of  the  corporate  credit 
union’s  capital,  matters  involving  the 
pecuniary  interest  of  an  entity  in  which 
an  official  is  interested. 

Although  the  new  regulations  have 
resulted  in  greater  independence  for 
corporate  credit  unions,  the  leagues  and 
trade  associations  still  have 
considerable  influence  in  some 
institutions.  The  ANPR  stated  that 
NCUA  was  considering  taking 
additional  steps  to  reduce  that  influence 
because  of  the  following  factors:  ( 1 )  the 
increased  scrutiny  of  financial 
institutions  resulting  from  the  savings 
and  loan  disaster;  (2)  the  asset  growth 
within  the  credit  union  system;  (3)  the 
fact  that  conflicts  or  the  appearance  of 
conflicts  caused  by  the  relationships 
between  corporate  credit  unions  and 
trade  associations  could  threaten  the 
survival  of  a  strong  and  independent 
credit  union  system;  and  (4)  the 
concerns  surrounding  U.S.  Central’s 
investment  in  the  Banco  Espaiiol  de 
Credito  [Banesto],  which  was  taken  over 
by  the  Spanish  central  bank  because  of 
problems  in  its  commercial  loan 
portfolio. 
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The  ANPR  requested  comment  on 
whether  Part  704  should  be  amended  to 
require  that  the  board  of  directors  of  a 
corporate  credit  union  be  independently 
elected  by  its  members,  with  the 
condition  that  a  majority  of  the  board 
seats  be  held  by  representatives  of 
member  credit  unions,  that  all  or  a 
majority  of  the  corporate  credit  union 
board  be  comprised  of  representatives 
who  do  not  also  serve  on  the  board  of 
a  league  or  trade  association,  and  that 
management  of  a  corporate  credit  union 
report  solely  to  the  board  of  the 
corporate  credit  union.  The  ANPR  also 
asked  for  comment  on  whether  classes 
of  directors  at  U.S.  Central  should  be 
established,  whether  the  election  of  an 
organizational  member  representative  to 
a  position  in  a  corporate  credit  union 
should  be  considered  the  election  of  the 
individual  or  the  organization,  and 
whether  the  recusal  provision  should  be 
strengthened.  The  ANPR  noted  that  the 
proposed  changes,  if  implemented, 
would  affect  all  corporate  credit  unions 
that  are  federally  insured  or  accept 
deposits  from  federal  credit  unions. 

The  ANPR  was  issued  as  part  of  the 
Board’s  overall  plan  regarding  the 
corporate  credit  union  system.  The 
Board  will  request  comment  on  possible 
changes  to  other  sections  of  the 
corporate  credit  union  regulation  in  the 
near  future. 

B.  Comments 

NCUA  received  400  comments  letters 
in  response  to  the  ANPR,  333  from 
natural  person  credit  unions,1  25  from 
corporate  credit  unions,  21  from  state 
credit  union  leagues,  2  from  state  credit 
union  associations,  2  from  state  credit 
union  “systems”  (consisting  of  a  league, 
corporate  credit  union,  and  a  service 
organization),  3  from  national  credit 
union  trade  associations,  3  from  banking 
trade  associations,  3  from  state  credit 
union  regulators,  5  from  individuals,  2 
from  NCUA  staff,  and  1  from  a  law  firm 
on  behalf  of  several  state  leagues  and 
corporate  credit  unions.  The  natural 
person  credit  union  commenters  came 
from  39  states,  but  they  were  not  evenly 
distributed  among  those  states.  Credit 
unions  located  in  only  6  states 
accounted  for  48%  of  the  333 
comments.  Credit  unions  located  in  12 
states  accounted  for  75%  of  those 
comments.  The  states  with  the  highest 
number  of  natural  person  credit  union 
commenters  were:  Missouri  (37), 
Colorado  (33),  South  Carolina  (23), 
Virginia  (23),  New  York  (22),  California 


1  Multiple  letters  from  members  or  employees  of 
the  same  credit  union  were  considered  part  of  the 
credit  union’s  comments  and  were  not  counted 
separately. 


(20),  Georgia  (18),  Kansas  (18), 

Louisiana  (18),  Texas  (14),  Iowa  (12), 
and  Illinois  (11). 

Of  the  400  commenters,  115 
expressed  general  support  for  the 
proposed  changes,  278  expressed 
general  opposition,  and  7  commented 
not  on  the  proposed  changes  but  on  a 
tangential  issue.  For  a  comment  to  be 
considered  generally  supportive,  the 
commenter  had  to  be  in  favor  of  a 
requirement  that  all  or  a  majority  of  the 
board  be  comprised  of  representatives 
who  do  not  serve  on  the  board  of  the 
state  league  or  league  service 
organization.  Almost  universally, 
commenters  who  were  in  favor  of  this 
proposed  change  were  in  favor  of  all  of 
the  changes.  In  contrast,  many 
commenters  who  were  considered  to  be 
generally  opposed  to  the  proposed 
changes  did  not  support  the  elimination 
of  integrated  boards  but  did  support  the 
proposals  to  require,  for  example,  that 
elections  be  independent  or  that 
management  report  to  the  board  of  the 
corporate. 

Of  the  333  natural  person  credit  union 
commenters,  98  generally  supported  the 
proposed  changes,  230  generally 
opposed  them,  and  5  did  not  comment 
directly  on  them.  Commenters  from 
states  with  large  numbers  of 
commenters  tended  to  be  united  in  their 
opinions,  usually  in  opposition  to  the 
proposed  changes.  For  example,  36  of 
Missouri’s  37  credit  union  commenters 
were  opposed  to  the  proposed  changes, 
as  were  32  of  Colorado’s  33,  all  of  South 
Carolina’s  23, 17  of  Georgia’s,  Kansas’s, 
and  Louisiana's  18, 10  of  Iowa’s  12,  and 
9  of  Illinois’s  11. 

Of  the  25  corporate  credit  unions  that 
commented,  8  supported  the  proposed 
changes,  and  17  were  opposed  to  them. 
All  of  the  21  state  leagues  that 
commented  were  opposed  to  the 
changes,  as  were  the  2  state  credit  union 
“systems.”  The  three  national  banking 
trade  associations  supported  the 
changes,  as  did  one  of  the  national 
credit  union  trade  associations.  A 
second  credit  union  trade  association 
was  opposed  to  the  changes,  and  the 
third  commented  on  a  tangential  issue. 

Most  of  the  commenters  who  were 
opposed  to  the  proposed  changes  took 
the  position,  “if  it  ain’t  broke,  don’t  fix 
it.”  They  argued  that  the  ANPR  had 
provided  no  discussion  of  specific 
problems  resulting  from  conflicts  of 
interest.  The  commenters  stated  that  the 
structure  of  corporate  credit  unions  is 
not  a  safety  and  soundness  issue  and 
should  riot  be  regulated  by  NCUA. 

The  commenters  who  were  in  favor  of 
the  proposed  changes  expressed 
concern  about  the  potential  for  disaster 
to  the  credit  union  system  if  a  loss 


should  result  from  a  conflict  of  interest 
in  a  corporate  credit  union.  They 
acknowledged  the  role  of  the  leagues 
and  trade  associations  in  establishing 
the  corporate  credit  unions,  but  stated 
that  it  wras  time  for  corporate  credit 
unions  to  stand  on  their  own. 

The  Board  has  determined  to  request 
comment  on  specific  proposed  changes. 
The  Board  remains  concerned  that  the 
ties  between  corporate  credit  unions 
and  trade  associations  may  threaten  the 
safety  and  soundness  of  the  entire  credit 
union  system.  Those  ties  have,  in  the 
past,  led  to  corporate  credit  union 
resources  being  used  to  fund  trade 
association  expenses,  questionable  or 
preferential  loans  to  trade  associations 
and  affiliates,  and  other  transactions 
with  trade  associations  that  were  not  in 
the  corporate  credit  union’s  best 
interest.  Commenters  did  not  dispute 
the  existence  of  past  abuses.  Those  who 
addressed  the  issue  suggested,  instead, 
that  the  potential  for  further  abuses  was 
properly  addressed  by  NCUA’s  1992 
amendments.  Issues  currently  under 
review  in  specific  cases,  however,  raise 
continuing  concerns  with  respect  to  the 
potential  for  abuses.  These  issues 
include  the  propriety  of  amounts  paid 
by  corporate  credit  unions  to  trade 
associations  for  support  and 
management  services  and  the  fairness 
and  objectivity  of  business  transactions 
between  corporate  credit  unions  and 
related  trade  associations. 

The  Board  acknowledges  that  trade 
association  involvement  with  corporate 
credit  unions  may  have  been 
appropriate  when  the  corporate  credit 
union  system  was  in  its  infancy.  At  that 
time,  asset  levels  were  low,  credit 
unions  generally  operated 
conservatively,  and  economic 
conditions  were  more  relaxed.  The 
problems  that  arose  were  serious  but 
small  enough  to  be  handled  “within  the 
family.” 

In  the  last  decade,  however,  the 
corporate  credit  union  system  has 
matured,  managing  billions  of  dollars 
and  providing  increasingly 
sophisticated  services.  Furthermore, 
economic  conditions  have  changed, 
requiring  corporate  credit  unions  to  act 
aggressively  to  remain  competitive. 
Corporate  credit  unions  have  changed 
the  way  they  do  business  just  in  the  past 
few  months;  instead  of  strictly  matching 
assets  against  liabilities,  some  have 
begun  speculating  on  interest  rates — and 
losing. 

The  independent  committee  which 
studied  the  corporate  credit  union 
system  for  six  months  also  noted  these 
changes.  In  its  July  1994  report,  the 
committee  found  that  corporate  credit 
unions  were  assuming  more  risk  in  their 
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investment  practices  than  in  the  past, 
their  activities  in  general  were  becoming 
more  complex,  and  their  credit  analysis 
procedures  had  not  kept  pace  with  the 
increased  volume  of  hinds  flawing  into 
the  system. 

As  the  activities  of  corporate  credit 
unions  have  changed,  the  Board 
believes  that  the  administration  of  those 
activities  must  change.  The  stakes  are 
higher  than  they  were  in  the  past  and 
the  margin  for  error  narrower.  If  a 
problem  arises  today,  it  is  likely  to  be 
much  more  severe  than  in  the  past  and 
to  be  corrected  by  the  marketplace 
rather  than  within  the  credit  union 
community.  The  Board  is  not  willing  to 
wait  until  there  is  a  catastrophic  loss  to 
take  action. 

The  Board  believes  that  the  credit 
union  movement  of  today  requires 
absolute  assurance  that  all  corporate 
credit  unions  are  directed  and  managed 
by  experienced  individuals  who  are 
dedicated  solely  to  the  success  of  their 
institutions.  These  individuals  must  be 
able  to  understand  the  financial 
marketplace  and  the  appropriate  rale  of 
their  institutions  in  that  marketplace. 
The  independent  committee  agreed, 
recommending  that  corporate  credit 
unions:  1)  develop  improved  procedures 
to  monitor  and  evaluate  interest-rate 
and  credit  risk;  2)  ensure  that 
management  personnel  understand 
investment  products  as  well  as  do  the 
individuals  who  market  such  products 
to  corporate  credit  unions;  and  3)  retain 
outside  advisors  who  report  directly  to 
the  board  regarding  activity  involving 
derivative  instruments,  if  they  use  such 
instruments. 

The  Board  believes  that  these 
recommendations  cannot  be 
implemented  successfully  when  a 
corporate  credit  union  is  too  closely  tied 
to  a  trade  association.  The  interests  of 
each  entity  are  too  often  in  conflict.  The 
independent  committee  agreed,  stating 
that  “the  integrated  structure  may 
hinder  the  prudent  management  of  [a] 
corporate  [credit  union].’’  In  response, 
the  committee  recommended  that  all 
corporate  credit  unions,  including  U.S. 
Central,  be  stand-alone  institutions, 
independent  of  leagues  and  trade 
associations. 

C.  Section-by-Section  Analysis 
Section  704.2  Definitions 

The  Board  has  determined  to  replace 
the  term  “affiliated  organization’’  in 
Section  704.12  with  the  term  “credit 
union-related  organization."  The  Board 
believes  that  this  term  is  clearer  and 
easier  to  apply.  “Credit  union-related 
organization"  is  defined  in  new 
paragraph  tel  in  Section  704.12  to  be  a 


credit  union  league  or  trade  association, 
an  affiliate  of  a  credit  union  league  or 
trade  association,  or  a  entity  operated  or 
controlled  by  a  credit  union  league, 
trade  association,  or  affiliate.  Since  the 
term  “affiliated  organizations”  is  no 
longer  used  in  Part  704,  the  proposed 
rule  deletes  the  first  paragraph  of 
Section  704.2 

The  Board  is  aware  that  in  some 
states,  credit  unions  are  not  permitted  to 
join  the  corporate  credit  union  unless 
they  belong  to  the  state  league.  The 
Board  believes  that  this  practice  reflects 
and  helps  perpetuate  the  excessive 
influence  of  trade  associations  in  the 
operations  of  some  corporate  credit 
unions.  The  Board  believes,  further,  that 
a  credit  union  should  be  able  to  obtain 
financial  services  from  a  corporate 
credit  union  without  having  to  support 
a  league’s  educational,  lobbying,  and 
other  activities.  The  proposed  rule 
amends  the  definition  of  “corporate 
credit  union,”  adding  the  requirement 
that  a  corporate  credit  union  may  not 
condition  a  credit  union’s  eligibility  to 
join  the  corporate  credit  union  on  that 
credit  union’s  membership  in  any  other 
organization. 

Section  704.12(a)  Board 
Representation 

The  ANPR  asked  for  comment  on 
whether  the  board  of  directors  of  a 
corporate  credit  union  should  be 
independently  elected  by  its  members, 
with  the  condition  that  a  majority  of  the 
board  seats  be  held  by  representatives  of 
member  credit  unions.  It  also  asked 
whether  all  of  a  majority  of  the 
corporate  credit  union  board  should  be 
comprised  of  representatives  who  do 
not  also  serve  on  the  board  of  the  state 
league  or  league  service  organization. 

As  noted  earlier,  virtually  all  the 
commenters  who  supported  the 
proposed  changes  agreed  that  elections 
should  be  independent.  This  view  was 
also  shared  by  a  number  of  commenters 
who  generally  opposed  the  proposed 
changes.  There  was  little  direct 
opposition  the  idea  of  independent 
elections. 

The  Board  believes  that  the  time  has 
come  to  give  the  voting  members  of  a 
corporate  credit  union  control  over  who 
serves  on  its  board.  The  members 
should  have  the  opportunity  to 
nominate  and  elect  candidates 
independent  of  those  selected  by  the 
nominating  committee.  Rather  than 
using  the  terms  “open”  and 
“independent,”  which  are  unclear,  the 
proposed  rule  requires  that  elections  be 
conducted  by  mail  ballot,  with 
procedures  for  nominations  by  petition. 
The  Board  notes  that  election 
procedures  generally  are  set  forth  in  the 


bylaws  and  proposes  to  amend  the 
standard  corporate  federal  credit  union 
bylaws,  issued  by  the  Board  in  1983,  to 
provide  for  mail  balloting  and 
nominations  by  petition.  State-chartered 
corporate  credit  unions  would  be 
required  to  adopt  the  federal  bylaws 
governing  elections.  The  proposed 
bylaws,  which  are  set  forth  later  in  this 
document,  are  based  on  standard  bylaw 
amendments  that  have  been 
successfully  used  by  natural  person 
federal  credit  unions  for  a  number  of 
years.  While  the  proposed  bylaws  are 
self-explanatory,  the  following  chart 
may  be  helpful  in  tracking  the  timing  of 
the  key  steps  in  the  nomination  and 
balloting  procedures. 

Time  Table  for  Nominaticm/Eiec- 
tion  Procedure  in  Accordance 
With  Proposed  Standard  Bylaw 

Board  of  directors  At  least  12Q  days 
appoints  noroinat-  prior  to  annual 

ing  committee.  meeting. 

Nominating  commit-  At  least  90  days 
tee  files  nomina-  prior  to  annual 

tions  with  record-  meeting, 

ing  officer. 

Recording  officer  no-  At  least  75  days 
tifies  members  in  prior  to  anneal 

writing  of  persons  meeting, 

nominated  by 
nominating  com¬ 
mittee  and  of  pro¬ 
cedures  to  be  fol¬ 
lowed  to  nominate 
someone  by  peti¬ 
tion. 

Period  for  receiving  At  least  30  days  from 
nominations  by  above  notice 

petition. 

Nominations  by  peti-  At  least  40  days 
tion  to  be  filed  prior  to  annual 

with  recording  of-  meeting, 

fleer. 

Recording  officer  At  least  30  days 
mails  ballots  to  all  prior  to  annual 

members.  meeting. 

Ballots  to  be  re-  At  least  5  days  prior 

eeived  by  tellers  of  to  annual  meeting 
election. 

There  was  stronger  apposition  to  the 
proposals  to  require  that  a  majority  of 
seats  be  held  by  representatives  of 
member  credit  unions  and  that  a 
majority  he  held  by  representatives  who 
do  not  also  serve  on  the  board  of  the 
state  league  or  league  service 
organization.  The  commenters  argued 
that  the  members  of  each  corporate 
should  be  allowed  to  structure  the  board 
as  they  see  fit.  They  argued  that  NCUA 
regulation  in  this  area  would  violate  the 
credit  union  principle  of  democracy. 
Some  commenters  stated  that  the  field 
of  qualified  candidates  in  some  states 
was  too  narrow  to  support  separate 
boards  for  the  league  and  the  corporate 
credit  union.  The  commenters  who 
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supported  the  proposal  stated  that  it 
was  impossible  for  an  individual  to 
represent  credit  union  members 
adequately  on  the  board  of  a  corporate 
credit  union  while  also  serving  on  the 
board  of  a  league. 

The  Board  is  not  persuaded  by  the 
objections  to  the  proposed  changes, 
believing  that  corporate  credit  unions 
should  be  controlled  by  the  credit 
unions  they  were  chartered  to  serve. 

The  Board  also  believes  that,  even  in 
states  with  fewer  credit  unions,  there 
are  sufficient  qualified  candidates  to 
support  separate  boards  for  the  league 
and  the  corporate  credit  union. 
Accordingly,  the  proposed  rule  requires 
that  at  least  a  majority  of  a  corporate 
credit  union’s  directors  be  individuals 
who  represent  member  credit  unions 
and  who  are  not  officers,  directors,  or 
employees  of  a  credit  union-related 
organization.  Recognizing  the  power  the 
chair  of  an  organization  has,  the 
proposed  rule  requires  that  the 
individual  serving  as  chair  of  the  board 
of  directors  be  included  in  that  majority. 
The  proposed  rule  also  provides,  for 
purposes  of  meeting  the  required 
majority,  that  no  individual  from  a 
member  credit  union  can  serve  as  a 
director  of  a  corporate  credit  union  if 
another  individual  from  that  member 
credit  union  serves  as  an  officer, 
director,  or  employee  of  a  credit  union- 
related  organization. 

To  illustrate,  assume  a  hypothetical 
corporate  credit  union  (HCCC)  with  a 
five-member  board.  Under  proposed 
Section  704.12(a)(1),  at  least  three  board 
members  of  HCCC  must  be  individuals 
who  represent  member  credit  unions  of 
HCCC  (credit  unions  A,  B,  and  C).  The 
three  directors  could  not  also  serve,  for 
example,  as  directors  of  a  state  league, 
a  national  trade  association,  or  a  CUSO 
operated  by  a  league  because  those 
entities  are  “credit  union-related 
organizations”  as  defined  in  new 
Section  701.12(e).  They  could,  however, 
serve  as  directors  of  a  CUSO  operated  or 
controlled  by  HCCC  member  credit 
unions.  Under  Section  704.12(a)(3),  a 
representative  of  credit  union  B  could 
not  serve  as  a  director  of  HCCC  if 
another  individual  from  credit  union  B 
is  serving  as  an  officer,  director,  agent, 
or  employee  of  a  league  or  other  credit 
union-related  organization. 

The  ANPR  asked  whether  classes  of 
directors  should  be  established  at  U.S. 
Central  in  order  to  ensure  representation 
by  natural  person  credit  unions  and 
others  broadly  representative  of  the 
public  interest.  The  commenters 
generally  were  not  in  favor  of 
establishing  classes  of  directors  at  U.S. 
Central;  several  noted  that  the  credit 
union  has  classes  of  directors  now. 


Many  commenters  who  were  opposed  to 
prohibiting  interlocking  boards  for 
corporates  in  general  were  in  favor  of 
some  action  to  reduce  trade  association 
influence  at  U.S.  Central.  At  this  time, 
the  Board  is  not  convinced  that  it  is 
necessary  to  establish  classes  of 
directors  in  order  to  ensure  broader 
representation  at  U.S.  Central.  The 
Board  believes  that  compliance  with  the 
requirements  set  forth  in  proposed 
Section  704.12(a)  will  be  sufficient. 
Further  comment,  however,  is  welcome 
on  this  issue. 

Also,  while  not  proposed  at  this  time, 
the  Board  requests  comment  on  whether 
there  should  be  a  requirement  that  all  of 
the  directors  of  a  corporate  credit  union 
be  individuals  who  are  not  officers, 
directors,  or  employees  of  a  credit-union 
related  organization. 

Section  704.12(b)  Representatives  of 
Organizational  Members 

An  “organizational  member”  of  a 
corporate  credit  union  is  a  member  that 
is  not  a  natural  person,  such  as  credit 
union  or  service  organization.  The 
ANPR  asked  whether  the  election  of  an 
organizational  member  representative  to 
a  position  in  a  corporate  credit  union 
should  be  considered  the  election  of  the 
individual  or  the  organization.  The  vast 
majority  of  commenters  who  supported 
the  proposed  changes  stated  that  it 
should  be  considered  the  election  of  the 
individual,  with  vacancies  being  filled 
by  the  board  of  directors  of  the 
corporate  credit  union  according  to  the 
bylaws  of  the  corporate  credit  union. 
Most  of  these  commenters  stated, 
however,  that  since  it  is  the  organization 
that  is  the  member,  if  the  individual 
leaves  that  organization,  he  or  she 
should  be  removed  from  the  corporate 
credit  union  board.  They  stated, 
furthermore,  that  an  organization  should 
be  able  to  remove  its  representative  if  it 
chooses  to,  although  it  does  not  have  the 
right  to  replace  that  individual  with 
someone  else.  The  commenters  who 
were  opposed  to  the  proposed  changes 
stated  that  this  was  a  matter  that  should 
be  left  to  each  corporate  credit  union  to 
determine. 

An  organizational  member’s 
representative  is  elected  to  the  corporate 
credit  union  board  based  on  his  or  her 
unique  qualifications.  The  Board 
believes  that  permitting  the  organization 
to  replace  that  representative  with 
someone  else  would  compromise  the 
integrity  of  the  election  process. 
Therefore,  the  proposed  rule  provides 
that  if  an  individual  ceases  to  be  the 
representative  of  an  organization  for  any 
reason,  including,  but  not  limited  to. 
death,  departure  from  the  organization, 
or  withdrawal  of  designation  by  the 


organization,  his  or  her  seat  is  declared 
vacant  and  is  filled  by  the  corporate 
credit  union  board  in  accordance  with 
the  bylaws.  In  filling  the  seat,  the 
requirements  of  proposed  Section 
704.12(a)  would  have  to  be  maintained. 

The  Board  notes  that  the  term 
“member  credit  union  or  affiliated  non- 
credit  union  member”  in  present 
Section  704.12(b)  has  bee  replaced  in 
proposed  Section  704.12(b)(1)  by  the 
term  “organizational  member.”  As 
noted  above,  an  “organizational 
member”  is  a  member  that  is  not  a 
natural  person.  In  addition  to  being 
clearer,  the  term  is  more  comprehensive 
than  “member  credit  union  or  affiliated 
non-credit  union  member,”  as  it 
includes  non-credit  union  members 
who  may  not  be  affiliated  with  credit 
unions. 

Section  704.12(c)  Recusal  Provision 

The  ANPR  asked  whether  the 
regulations  should  inquire  recusal  for 
all  matters  involving  the  pecuniary 
interest  of  an  organization  in  which  a 
corporate  official  is  interested,  rather 
than  just  matters  where  the  amount  in 
question  exceeds  5%  of  the  corporate’s 
capital.  Most  of  the  commenters  who 
supported  the  proposed  changes  favored 
a  stronger  recusal  provision,  as  did  a 
few  of  the  commenters  who  were 
opposed  to  the  changes.  Some  of  the 
latter  suggested  that  rather  that 
eliminating  the  threshold  amount 
entirely,  NCUA  should  consider 
lowering  it.  Most  of  the  commenters 
who  were  opposed  to  the  changes  stated 
that  the  current  regulation  was 
appropriate,  although  a  few  said  it  was 
too  broad  and  that  simply  disclosing 
conflicts  should  be  sufficient. 

The  Board  believes  that  a  healthy  and 
independent  credit  union  movement 
depends,  in  part,  on  preventing  even  the 
appearance  of  conflicts  of  interest.  The 
Board  further  believes  that  a  strong 
recusal  provision  is  necessary  to  achieve 
this  goal.  In  light  of  the  increased 
scrutiny  of  financial  institutions,  there 
is  no  justification  for  allowing 
individuals  who  are  interested  in  a 
matter  from  deliberating  upon  or 
deciding  that  matter,  no  matter  how 
small.  Further,  given  the  proposed 
changes  in  board  representation 
requirements,  full  recusal  does  not 
present  the  same  practical  problems  as 
does  the  present  rule.  Therefore,  the 
proposed  rule  does  not  contain  a 
threshold  below  which  matters  can  be 
considered  by  an  interested  individual. 

Under  the  recusal  provision,  an 
individual  who  is  interested  in  a  matter 
may  not  discuss  the  matter  with  anyone 
in  the  credit  union  at  any  time.  He  or 
she  may  not  provide  an  opinion  on  the 
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matter  and  must  leave  the  room  or  area 
where  the  matter  is  being  discussed.  Of 
course,  he  or  she  may  not  vote  on  the 
matter. 

The  proposed  rule  provides  a 
definition  of  “interested,”  substitutes 
“entity”  for  “corporation,  partnership, 
or  association,”  and  clarifies  that  the 
recusal  provision  does  not  apply  to 
general  policy  making  regarding 
dividends,  loan  rates,  and  fees  for 
services.  It  also  deletes  paragraph  (c)(5), 
as  no  longer  necessary. 

Section  704.12(d)  Administration 
The  ANPR  asked  whether  the 
management  of  a  corporate  credit  union 
should  be  required  to  report  solely  to  its 
board.  Again,  most  of  the  commenters 
who  supported  the  proposed  changes 
favored  die  proposal,  as  did  some  who 
were  opposed  to  them.  Most  of  those 
who  were  opposed  said  that  the  issue 
should  be  determined  by  each  corporate 
credit  union.  Some  of  those  who  were 
opposed  commented  on  the  statement  in 
the  ANPR  that  the  practice  of  the 
manager  of  one  entity  reporting  to 
another  entity  violates  fundamental 
principles  of  general  corporate  law. 

These  commenters  argued  that  the 
statement  was  incorrect,  stating  that  the 
board  of  a  corporation  may  delegate  all 
or  a  portion  of  its  management 
functions.  The  Board  notes  that  the 
commenters  may  have  misunderstood 
the  statement,  which  was  meant  simply 
to  affirm  the  principle  that  the  board  of 
a  corporation  is  ultimately  responsible 
for  the  actions  of  the  corporation. 

The  Board  believes  it  is  essential  that 
corporate  credit  unions  adhere  to  this 
principle  of  board  responsibility.  To 
that  end,  the  proposed  ride  sets  forth  the 
authority  of  the  board  and  management 
of  a  corporate  credit  union  and  requires 
that  management  report  solely  to  the 
board.  The  Board  wishes  to  stress,  again, 
that  this  requirement  is  meant  simply  to 
make  it  clear  that  the  board  is  ultimately 
responsible  for  the  operation  of  the 
corporate  credit  union.  To  further 
ensure  that  a  corporate  credit  union  is 
controlled  by  its  board  and  not  by 
another  entity,  the  proposed  rule 
provides  that  no  management  official  or 
other  employee  of  a  corporate  credit 
union  may  be  employed  by  or  serve  as 
an  official  of  any  credit  union-related 
organization. 

Section  704.12(e)  Credit  Union- 
Related  Organization 

As  previously  explained,  the 
proposed  rule  defines  “credit  union- 
related  organization”  to  be  a  credit 
union  league  or  trade  association,  an 
affiliate  of  a  credit  union  league  or  trade 
association,  or  an  entity  operated  or 


controlled  by  a  credit  union  league, 
trade  association,  or  affiliate. 

D.  Applicability  to  State-Chartered 
Corporate  Credit  Unions 

The  ANPR  noted  that  Part  704  applies 
to  all  federally  insured  corporate  credit 
unions  and  that  non-federally  insured 
corporate  credit  unions  must  agree  to 
comply  with  it  as  a  condition  of 
receiving  funds  from  natural  person 
federal  credit  unions.  Several 
commenters  objected  to  applying  the 
proposed  changes  to  state-chartered 
corporate  credit  unions,  stating  that  it 
was  a  violation  of  9tate  rights  and 
outside  NCliA’s  authority. 

The  Board  rejects  these  arguments, 
noting  that  NCUA  has  the  statutory 
authority:  1)  to  regulate  federally 
insured  corporate  credit  unions  to 
protect  the  NCUSIF;  and  2)  to  establish 
investment  standards  (set  forth  in  Part 
703),  based  on  safety  and  soundness,  for 
natural  person  federal  credit  unions. 

E.  Effective  Date 

The  Board  is  considering  a  delayed 
effective  date  of  up  to  one  yea r,  in  order 
to  give  corporate  credit  unions  ample 
time  to  comply  with  any  new 
regulations. 

F.  Regulatory  Procedures 

Regulatory  Flexibility  Act 
The  NCUA  Board  certifies  that  the 
proposed  rule,  if  made  final,  will  not 
have  a  significant  economic  impact  on 
small  credit  unions  (those  under  $1 
million  in  assets).  The  rule  applies  only 
to  corporate  credit  unions,  all  of  which 
have  assets  well  in  excess  of  $1  million. 
Accordingly  ,  the  NCUA  Board  has 
determined  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Paperwork  Reduction  Act 
The  proposed  rule  does  not  impose 
any  paperwork  requirements. 

Executive  Order  12612 
Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  It  states, 
“Federal  action  limiting  the  policy¬ 
making  discretion  of  the  states  should 
be  taken  only  where  constitutional 
authority  for  the  action  is  dear  and 
certain,  and  the  national  activity  is 
necessitated  by  the  presence  of  a 
problem  of  national  scope.”  There  is  no 
question  of  NCUA's  constitutional 
authority  to  regulate  federally  insured 
corporate  credit  unions  to  protect  the 
NCUSIF.  The  risk  of  loss  to  federally 
insured  credit  unions  and  the  NCUSIF 
caused  by  actions  of  corporate  credit 
unions  are  concerns  of  national  scope. 
The  proposed  rule  will  help  establish 


that  NCUA  has  the  proper  tools  to 
ensure  the  safety  and  soundness  of 
corporate  credit  unions." 

The  rale  applies  to  all  federally 
insured  corporate  credit  unions, 
including  those  that  are  state-chartered. 
State-chartered  corporate  credit  unions 
enjoy  the  same  benefits  provided  by  the 
NCUSIF  as  do  federally  chartered 
corporate  credit  unions.  The  benefits  are 
provided  through  a  federal  system,  the 
responsibility  for  which  lies  with  the 
NCUA  Board.  The  Board  believes  that 
those  who  benefit  from  the  system 
should  bear  its  burdens  equally.  The 
rule  also  applies,  indirectly,  to  non 
federally  insured  state-chartered 
corporate  credit  unions,  which, 
pursuant  to  12  CFR  Part  703,  must 
comply  with  the  rule  in  order  to  receive 
funds  from  federally  chartered  credit 
unions.  The  proposed  rule  does  not 
impose  additional  costs  or  burdens  on 
the  states  or  affect  the  states’  ability  to 
discharge  traditional  state  government 
functions. 

The  Board  had  determined,  pursuant 
to  Executive  Order  12612,  that  the 
proposed  rule  may  have  an  occasional 
direct  effect  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Further,  the 
proposed  amendments  may  supersede 
provisions  of  state  law  or  regulation 
concerning  federally  insured  state- 
chartered  corporate  credit  unions. 

List  of  Subjects  in  12  CFR  Part  704 

Credit  unions.  Reporting  and  record 
keeping  requirements. 

By  the  National  Credit  Union 
Administration  Board  on  September  16, 

1994. 

Becky  Baker, 

Secretary  of  the  Board. 

For  the  reasons  set  forth  in  the 
preamble,  12  CFR  part  704  is  proposed 
to  be  amended  as  follows: 

PART  704 — CORPORATE  CREDIT 
UNIONS 

1.  The  authority  citation  for  part  704 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1762, 1766(a),  1781, 
and  1789. 

2.  Section  704.2  is  amended  by 
removing  the  definition  of  Affiliated 
organization  and  revising  the  definition 
of  Corporate  credit  union  to  read  as 
follows: 

§  704.2  Definitions. 

A  it  it  *  * 

“Corporate  credit  union”  means  a 
credit  union  that: 
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(1)  Is  operated  primarily  for  the 
purpose  of  serving  other  credit  unions; 

(2)  Is  designated  by  the  National 
Credit  Union  Administration  as  a 
corporate  credit  union; 

(3)  Limits  natural  person  members  to 
the  minimum  required  by  state  or 
federal  law  to  charter  and  operate  the 
credit  union;  and 

(4)  Does  not  condition  the  eligibility 
of  any  credit  union  to  become  a  member 
on  that  credit  union’s  membership  in 
any  other  organization. 

*  *  *  *  * 

3.  Section  704.12  is  amended  by 
revising  paragraphs  (a),  (b),  (c)(1),  (c)(2), 
and  (c)(4),  removing  paragraph  (c)(5), 
and  adding  paragraphs  (d)  and  (e),  to 
read  as  follows: 

§  704.1 2  Representation. 

(a)  Board  representation.  The  board 
shall  be  determined  as  stipulated  in  the 
standard  corporate  federal  credit  union 
bylaws,  provided  that: 

(1)  At  least  a  majority  of  directors, 
including  the  chair  of  the  board,  are 
individuals  who  represent  member 
credit  unions  and  are  not  officers, 
directors,  agents,  or  employees  of  a 
credit  union-related  organization; 

(2)  Elections  are  conducted  by  mail 
ballot,  with  procedures  for  nominations 
by  petition;  and 

(3)  For  purposes  of  meeting  the 
majority  representation  requirement  of 
paragraph  (a)(1)  of  this  section,  no 
individual  from  a  member  credit  union 
can  serve  as  a  director  if  another 
individual  from  that  credit  union  serves 
as  an  officer,  director,  agent,  or 
employee  of  a  credit  union-related 
organization. 

(b)  Representatives  of  organizational 
members.  (1)  An  organizational  member 
of  a  corporate  credit  union  may  appoint 
one  of  its  members  or  officials  as  a 
representative  to  the  corporate  credit 
union.  The  representative  shall  be 
empowered  to  attend  membership 
meetings,  to  vote,  and  to  stand  for 
election  on  behalf  of  the  member.  No 
individual  may  serve  as  the 
representative  of  more  than  one 
organizational  member  in  the  same 
corporate  credit  union. 

(2)  Any  vacancy  on  the  board  of  a 
corporate  credit  union  caused  by  a 
representative  being  unable  to  complete 
his  or  her  term  shall  be  filled  by  the 
board  of  the  corporate  credit  union 
according  to  the  bylaws. 

(c)  Recusal  provision,  fl)  No  director, 
committee  member,  officer,  agent,  or 
employee  of  a  corporate  credit  union 
shall  in  any  manner,  directly  or 
indirectly,  participate  in  the 
deliberation  upon  or  the  determination 
of  any  question  affecting  his  or  her 


pecuniary  interest  or  the  pecuniary 
interest  of  any  entity  (other  than  the 
corporate  credit  union)  in  which  be  or 
she  is  interested,  except  if  the  matter 
involves  general  policy  regarding  setting 
dividend  or  loan  rates  or  fees  for 
services. 

(2)  An  individual  is  "interested”  in  an 
entity  if  he  or  she: 

(i)  Serves  as  a  director,  officer,  agent, 
or  employee  of  the  entity; 

(ii)  Has  a  business,  ownership,  or 
deposit  relationship  with  the  entity;  or 

(in)  Has  a  business,  financial,  or 
familial  relationship  with  an  individual 
who  has  a  pecuniary  interest  in  the 
entity. 

(3) *  *  * 

(4)  In  the  event  of  the  disqualification 
of  any  committee  member  by  operation 
of  paragraphs  (c)  fl)  or  (2)  of  this 
section,  the  remaining  qualified 
committee  members,  if  constituting  a 
quorum  with  the  disqualified  committee 
members,  may  exercise,  by  majority 
vote,  all  the  powers  of  the  committee 
with  respect  to  the  matter  under 
consideration.  Where  all  of  the 
committee  members  are  disqualified, 
the  matter  shall  be  decided  by  the  hoard 
of  directors. 

(d)  Administration.  (1)  A  corporate 
credit  union  shall  be  under  the  direction 
and  control  of  its  board  of  directors. 
While  the  board  may  delegate  the 
performance  of  administrative  duties, 
the  board  is  not  relieved  of  its 
responsibility  for  their  performance. 

The  board  may  employ  a  management 
official  who  shall  have  such  authority 
and  such  powers  as  delegated  by  the 
board  to  conduct  business  from  day  to 
day.  Such  management  official  must 
answer  solely  to  the  board  of  the 
corporate  credit  union. 

(2)  No  management  official,  agent,  or 
employee  of  a  corporate  credit  union 
may  be  a  management  official,  agent,  or 
employee  of  a  credit  union-related 
organization. 

(e)  Credit  union-related  organization. 
A  “credit  union-related  organization” 
means: 

(1)  A  credit  union  league: 

(2)  A  credit  union  trade  association; 

(3)  An  affiliate  of  a  credit  union 
league  or  trade  association;  of 

(4)  An  entity  operated  or  controlled 
by  a  credit  union  league,  credit  union 
trade  association,  or  affiliate  of  a  credit 
union  league  or  trade  association. 

Appendix  to  the  Proposed  Rule 

(Note:  The  following  material  will  not 
appear  in  the  Code  of  Federal  Regulations.) 

The  document  entitled  "Corporate 
Federal  Credit  Union  Bylaws”  is 
proposed  to  be  amended  by  rev  ising 


Article  IV,  Section  2,  and  Article  V, 
Sections  1  and  2,  and  adding  Sections 
4  and  5  to  Article  V,  to  read  as  follows: 

Article  IV.  Meetings  of  Members 
***** 

Section  2.  At  least  75  days  before  the 
date  of  any  annual  meeting  or  10  days 
before  the  date  of  any  special  meeting  of 
the  members,  the  recording  officer  shall 
cause  written  notice  to  be  mailed  to 
each  member  at  the  address  that  appears 
on  the  records  of  this  credit  union.  Such 
notice  shall  state  the  date,  time,  and 
location  of  the  meeting  and  such  other 
information  as  the  board  of  directors 
shall  determine  consistent  with  these 
bylaws.  The  written  notice  for  the 
annual  meeting  shall  advise  the 
members  of  the  deadlines  for  elections. 
Any  meeting  of  the  members,  whether 
annual  or  special,  may  be  held  without 
prior  notice,  at  any  time  or  place,  if  all 
members  entitled  to  vote  and  who  are 
not  present  at  such  meeting  shall,  in 
writing,  waive  notice  thereof,  before, 
during,  or  after  such  meeting. 
***** 

Article  V.  Elections 

Section  1.  At  least  120  days  prior  to 
each  annual  meeting  the  board  of 
directors  shall  appoint  a  nominating 
committee  of  not  fewer  than  three  frum 
among  the  members.  It  shall  be  the  duty 
of  the  nominating  committee  to 
nominate  at  least  one  eligible  candidate 
for  each  vacancy,  including  any 
unexpired-term  vacancy',  for  which 
elections  are  being  held,  and  to 
determine  that  the  candidates 
nominated  are  agreeable  to  the  placing 
of  their  names  in  nomination  and  will 
accept  office  if  elected.  The  nominating 
committee  shall  file  its  nominations 
with  the  recording  officer  at  least  90 
days  prior  to  the  annual  meeting,  and 
the  recording  officer  shall  notify'  in 
writing  all  members  eligible  to  vote  at 
least  75  days  prior  to  the  annual 
meeting  that  nominations  for  vacant  ies 
may  also  be  made  by  petition  signed  by 
5  percent  of  the  members  with  a 
minimum  of  5  and  a  maximum  ol  100. 

The  written  notice  shall  indicate  that 
the  election  will  not  be  conducted  by 
ballot  and  there  will  be  no  nominations 
from  the  floor  when  there  is  only  one 
nominee  for  each  position  to  be  filled. 

A  brief  statement  of  qualifications  and 
biographical  data  in  such  form  as  shall 
be  approved  by  the  board  of  directors 
will  be  included  for  each  nominee 
submitted  by  the  nominating  committee 
with  the  written  notice  to  all  eligible 
members.  Each  nominee  by  petition 
shall  submit  a  similar  statement  of 
qualifications  and  biographical  data 
with  the  petition.  The  written  notice 


48838 


Federal  Register  /  Vol.  59,  No.  184  /  Friday,  September  23,  1994  /  Proposed  Rules 


shall  state  the  closing  date  for  receiving 
nominations  by  petition.  The  period  for 
receiving  nominations  by  petition  shall, 
in  all  cases,  extend  at  least  30  days  from 
the  date  the  petition  requirement  and 
the  list  of  nominating  committee 
nominees  are  mailed  to  all  members.  To 
be  effective,  such  nominations  shall  be 
accompanied  by  a  signed  certificate 
from  the  nominee  or  nominees  stating 
that  they  are  agreeable  to  nomination 
and  will  serve  if  elected  to  office.  Such 
nominations  shall  be  filed  with  the 
recording  officer  at  least  40  days  prior 
to  the  annual  meeting. 

In  carrying  out  their  responsibilities, 
the  nominating  committee  and  board  of 
directors  must  ensure  that  the 
requirements  of  12  CFR  704.12(a)  are 
satisfied. 

Section  2.  All  elections  shall  be 
determined  by  plurality  vote  and  shall 
be  by  mail  ballot  except  where  there  is 
only  one  nominee  for  each  position  to 
be  filled.  Nominations  shall  not  be  made 
from  the  floor  unless  sufficient 
nominations  have  not  been  made  by  the 
nominating  committee  or  by  petition  to 
provide  for  one  nominee  for  each 
position  to  be  filled  or  circumstances 
prevent  the  candidacy  of  the  one 
nominee  for  a  position  to  be  filled.  Only 
those  positions  without  a  nominee  shall 
be  subject  to  nominations  from  the  floor. 
In  the  event  nominations  from  the  floor, 
when  permitted  herein,  result  in  more 
than  one  nominee  for  a  position  to  be 
filled,  and  when  nominations  have  been 
closed,  tellers  shall  be  appointed  by  the 
board  of  directors,  ballots  shall  be 
distributed,  the  vote  shall  be  taken  and 
tallied  by  the  tellers,  and  the  results 
announced.  When  only  one  member  is 
nominated  for  each  position  to  be  filled, 
the  chair  may  take  a  voice  vote  or 
declare  each  nominee  elected  by  general 
consent  or  acclamation  at  the  annual 
meeting. 

***** 

Section  4.  Except  as  provided  in 
Section  2  of  this  article,  all  elections 
shall  be  by  mail  ballot,  subject  to  the 
following  conditions: 

(a)  The  tellers  of  election  shall  be 
appointed  by  the  board  of  directors; 

(b)  Sufficient  nominations  having 
been  made  by  the  nominating 
committee  or  by  petition  to  provide 
more  than  one  nominee  for  any  position 
to  be  filled,  the  recording  officer  shall, 
at  least  30  days  prior  to  the  annual 
meeting,  cause  printed  ballots  to  be 
mailed  to  all  members  eligible  to  vote; 

(c)  The  recording  officer  shall  cause 
the  following  materials  to  be  mailed  to 
each  eligible  voter: 

(1)  One  ballot,  clearly  identified  as 
such,  on  which  the  names  of  the 


candidates  for  the  board  of  directors  and 
the  candidates  for  other  separately 
identified  offices  or  committees  shall 
have  been  printed  in  order  as 
determined  by  the  draw  of  lots.  The 
name  of  each  candidate  shall  be 
followed  by  a  brief  statement  of 
qualifications  and  biographical  data  in 
such  form  as  shall  be  approved  by  the 
board  of  directors; 

(2)  One  envelope  clearly  marked  with 
instructions  that  the  completed  ballot 
shall  be  placed  therein  and  the  envelope 
sealed; 

(3)  One  identification  form  to  be 
completed  so  as  to  include  the  name, 
address,  signature,  and  credit  union 
account  number  of  the  voter; 

(4)  One  mailing  envelope  in  which 
the  voter,  pursuant  to  instructions 
provided,  shall  insert  the  sealed  ballot 
envelope  and  the  identification  form, 
and  which  shall  have  been  postage 
prepaid  and  pre  addressed  for  return  to 
the  tellers  of  election; 

(5)  When  properly  designed,  one  form 
can  be  printed  that  represents  a 
combined  ballot/identification  form, 
and  postage  prepaid  and  pre  addressed 
return  envelope; 

(d)  It  shall  be  the  duty  of  the  tellers 
of  election  to  verify,  or  cause  to  be 
verified,  the  name  and  account  number 
of  the  credit  union  appearing  on  the 
identification  form;  to  place  the  verified 
identification  form  and  the  sealed  ballot 
envelope  in  separate  places  of 
safekeeping  pending  the  count  of  the 
vote;  and,  in  the  case  of  a  questionable 
or  challenged  identification  form,  to 
retain  the  identification  form  and  sealed 
ballot  envelope  together  until  the 
verification  or  challenge  has  been 
resolved; 

(e)  Ballots  mailed  to  the  tellers  of 
election  must  be  received  by  the  tellers 
no  later  than  midnight  5  days  prior  to 
the  date  of  the  annual  meeting; 

(f)  Voting  shall  be  closed  at  the 
midnight  deadline  specified  in 
subsection  (e)  hereof  and  the  vote  shall 
be  tallied  by  the  tellers  of  election.  The 
result  shall  be  verified  at  the  annual 
meeting,  and  the  board  of  directors  shall 
make  public  the  result  of  the  vote  at  the 
annual  meeting. 

[FR  Doc.  94-23545  Filed  9-22-94;  8:45  am| 

BILLING  CODE  7536-01 -M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Ch.ll 

Petition  Requesting  Development  of 
Safety  Standard  for  Portable  Electric 
Heaters 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Request  for  comments. 

SUMMARY:  The  Commission  has  received 
a  petition  from  Bernard  A.  Schwartz 
requesting  development  of  a  safety 
standard  for  portable  electric  heaters 
The  Commission  solicits  written 
comments  concerning  the  petition.1 
DATES:  Comments  on  the  petition 
should  be  received  in  the  Office  of  the 
Secretary  by  November  22, 1994. 
ADDRESSES:  Comments  on  the  petition 
should  be  mailed  to  the  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207, 
telephone  (301)  504-0800,  or  delivered 
to  the  Office  of  the  Secretary,  room  501, 
4330  East-West  Highway,  Bethesda, 
Maryland  20814.  Comments  should  be 
captioned  “CP  94-1,  Petition  for 
Development  of  Safety  Standard  for 
Portable  Electric  Heaters.” 

FOR  FURTHER  INFORMATION  CONTACT: 
Rockelle  Hammond,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone  (301)  504-0800. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  has  docketed 
correspondence  from  Bernard  A. 
Schwartz  requesting  development  of  a 
safety  standard  for  portable  electric 
heaters  as  a  petition  for  rulemaking 
under  provisions  of  the  Consumer 
Product  Safety  Act  (CPSA)  (15  U.S.C. 

§  2051  et  seq.). 

The  petition  asserts  that  portable 
electric  heaters  are  associated  with 
residential  fires  which  result  in  a  large 
number  of  deaths  and  injuries  each  year. 
The  petition  describes  the  test 
apparatus,  method,  and  criteria  for  a 
safety  standard  to  eliminate  or  reduce 
the  risk  of  death  and  injury  associated 
with  portable  electric  heaters. 

Interested  parties  may  obtain  a  copy 
of  the  petition  by  writing  or  calling  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-0800.  A  copy  of  the  petition  is  also 
available  for  inspections  from  8:30  a.m. 
to  5  p.m.,  Monday  through  Friday,  in 
the  Commission’s  Public  Reading  Room, 


1  The  Commission  approved  publication  of  this 
notice  by  a  vote  of  2—1,  Commissioner  Jones-Smith 
dissenting. 


Federal  Register  /  Vo).  59,  No.  184  /  Friday,  September  23,  1994  /  Proposed  Rules 


48839 


room  419,  4330  East  West  Highway, 
Bethesda,  Maryland. 

Dated  September  19, 1994 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

|FR  Doe.  94-23490  Fifed  9-22-94;  8:43  amf 

BILLING  CODE  8355-Ot-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[IL78-1-6007;  FRL-5078-3] 

Proposed  Approval  and  Promulgation 
of  Revisions  to  the  New  Source  Review 
State  Implementation  Plan;  Illinois 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 

ACTiON:  Proposed  rule. 

SUMMARY:  The  USEPA  proposes  to 
approve  with  a  contingency,  and 
disapprove  in  the  alternative,  a 
requested  State  Implementation  Plan 
(SIP)  revision  submitted  by  the  State  of 
Illinois  for  the  purpose  of  meeting 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1990  (amended  Act)  with 
regard  to  new  source  review  (NSR)  in 
areas  that  have  not  attained  the  national 
ambient  air  quality  standards  (NAAQS). 
The  requested  revision  was  submitted 
by  the  State  to  satisfy  certain  Federal 
requirements  for  an  approvable 
nonattainment  new  source  review  SIP 
for  Illinois.  This  proposed  approval  is 
contingent  upon  the  State  correcting 
existing  deficiencies  in  its  NSR 
submittal  before  the  USEPA 
promulgates  a  final  rulemaking  on  this 
submittal.  Should  Illinois  fail  to  correct, 
all  deficiencies  in  its  NSR  submittal, 
then  this  document  will  serve  as  a 
proposed  disapproval  of  the  State's 
submittal. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
November  22, 1994. 

ADDRESSES:  Comments  on  this  proposed 
rule  should  be  addressed  to: ).  Elmer 
Borlzer,  Chief,  Regulation  Development 
Section,  Regulation  Development 
Branch  (5AR-18J),  United  States 
Environmental  Protection  Agency, 
Region  3,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Copies  of  the  State’s  submittal  and 
other  information  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location:  United 
States  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  Regulation  Development 
Branch,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 


FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Drury- Buzecky,  Environmental 
Protection  Specialist,  Permits  and 
Grants  Section,  Regulation  Development 
Branch  (5AR-18J),  United  States 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Anyone  wishing  to  come  to  the 
Region  5  offices  should  first  contact  Ms. 
Drury-Buzecky  at  (312)  886-3194. 
Reference  file  IL78-1-6007. 

SUPPLEMENTARY  INFORMATION! 

I.  Background 

The  air  quality  planning  requirements 
for  nonattainment  NSR  are  set  out  in 
part  D  of  title  I  of  the  Clean  Air  Act 
(Act).  The  USEPA  has  issued  a  ’“General 
Preamble”  describing  its  preliminary 
views  on  how  USEPA  intends  to  review 
SIPs  and  SIP  revisions  submitted  under 
part  D,  including  those  State  submittals 
containing  nonattainment  area  NSR  SIP 
requirements  (see  57  FR  13498  (April 
16,  1992)  and  57  FR  18070  (April  28, 
1992)).  Because  USEPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  part  D  advanced 
in  this  proposal  and  the  supporting 
rationale.  The  USEPA  is  currently 
developing  a  proposed  rule  to  assist  the 
implementation  of  the  changes  under 
the  amended  Act  in  the  new  source 
review  provisions  in  parts  C  and  D  of 
title  I  of  the  Act.  The  USEPA  anticipates 
that  the  proposed  rule  will  be  published 
for  public  comment  in  late  1994.  If 
USEPA  has  not  taken  final  action  on 
States’  NSR  submittals  by  that  time, 
USEPA  may  refer  to  the  proposed  rule 
as  the  most  authoritative  guidance 
available  regarding  the  approvability  of 
the  submittals.  USEPA  expects  to  take 
final  action  to  promulgate  a  rule  to 
implement  the  parts  C  and  D  changes 
sometime  during  1995.  Upon 
promulgation  of  those  regulations, 
USEPA  will  review  the  NSR  SIPs  of  all 
States  to  determine  whether  additional 
SIP  revisions  are  necessary. 

Prior  to  USEPA  approval  of  a  State’s 
NSR  SIP  submission,  the  State  may 
continue  permitting  only  in  accordance 
with  the  new  statutory  requirements  for 
permit  applications  completed  after  the 
relevant  SIP  submittal  date.  This  policy 
was  explained  in  transition  guidance 
memoranda  from  John  Seitz  dated 
March  11, 1991  and  September  3, 1992. 

As  explained  in  the  March  1 1 
memorandum,  USEPA  does  not  believe 
Congress  intended  to  mandate  the  more 
stringent  title  I  NSR  requirements 
during  the  time  provided  for  SIP 
development.  States  were  thus  allowed 


to  continue  to  issue  permits  consistent 
with  requirements  in  their  current  NSR 
SIPs  during  that  period,  or  apply  40  CFR 
part  51,  appendix  S  for  newly 
designated  areas  that  did  not  previously 
have  NSR  SIP  requirements. 

The  September  3  memorandum  also 
addressed  the  situation  where  States  did 
not  submit  the  part  D  NSR  SIP 
requirements  or  revisions  by  the 
applicable  statutory  deadline.  For 
permit  applications  found  complete  by 
the  SIP  submittal  deadline.  States  may 
issue  final  permits  under  the  prior  NSR 
rules,  assuming  certain  conditions  in 
the  September  3  memorandum  are  met. 
However,  for  applications  completed 
after  the  SIP  submittal  deadline,  USEPA 
will  consider  the  source  to  be  in 
compliance  with  the  Act  only  where  the 
source  obtains  from  the  State  a  pennit 
that  is  consistent  with  the  substantive 
new  NSR  part  D  provisions  in  the 
amended  Act.  USEPA  believes  this 
guidance  continues  to  apply  to 
permitting  pending  final  action  on  NSR 
SIP  submittals. 

In  this  rulemaking  action  on  the 
Illinois  nonattainment  NSR  SIP 
revisions,  USEPA  is  proposing  to  apply 
its  interpretations  taking  into 
consideration  the  specific  factual  issues 
presented.  Thus,  USEPA  will  consider 
any  timely  submitted  comments  before 
taking  final  action  on  this  proposed 
rule. 

II.  Proposed  Rulemaking  Action 

Section  110(k)  of  the  Act  sets  out 
provisions  governing  USEPA *s  review  of 
SIP  submittals  (see  57  FR  13565-13566) 

A.  Analysis  of  State  Submission 
1.  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  USEPA 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.1  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

The  USEPA  also  must  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  further  USEPA 
review  and  action.  (See  section  110(k)(l) 
and  57  FR  13565  (April  16,  1992).)  The 
USEPA ’s  completeness  criteria  for  SIP 
submittals  are  set  out  at  40  CFR  part  51, 


1  Section  172(c)f7)  of  the  Act  provides  that  plan 
provisions  for  nonattainment  areas  shall  meet  the 
applicable  provisions  of  section  H0fa)f2j. 
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appendix  V.  The  USEPA  attempts  to 
make  completeness  determinations 
within  60  days  of  receiving  a 
submission.  However,  a  submittal  is 
deemed  complete  by  operation  of  law 
under  section  110(k)(l)(B)  if  a 
completeness  determination  is  not  made 
by  USEPA  within  6  months  after  receipt 
of  the  submission. 

The  State  of  Illinois  submitted  draft 
NSR  rules  to  USEPA  for  parallel 
processing  on  November  15,  1992.  The 
State  of  Illinois  then  held  public 
hearings  on  January  6  and  February  5, 
1993,  to  entertain  public  comment  on 
the  NSR  implementation  plan  revisions. 
At  those  hearings,  the  Illinois  Pollution 
Control  Board  (Board)  formally  adopted 
several  interpretations  of  those  rules. 
Following  the  public  hearings,  the  rules 
were  adopted  by  the  State  on  April  30, 
1993,  and  both  the  rules  and 
interpretations  were  submitted  to 
USEPA  on  June  21, 1993,  as  a  requested 
revision  to  the  SIP.  The  requested  SIP 
revision  thus  includes  the  NSR  rules  . 
and  the  interpretations  of  those  rules 
adopted  by  the  State. 

The  SIP  revision  request  was 
reviewed  by  USEPA  to  determine 
completeness  shortly  after  its  submittal, 
in  accordance  with  the  completeness 
criteria  referenced  above.  The  submittal 
was  found  to  be  complete  on  August  24, 
1993,  and  a  letter  was  sent  on  that  date 
to  the  Governor’s  designee,  Bharat 
Mathur,  Chief,  Bureau  of  Air,  Illinois 
Environmental  Protection  Agency, 
indicating  the  completeness  of  the 
submittal  and  the  next  steps  to  be  taken 
in  the  review  process.  On  May  27, 1994, 
the  State  submitted  an  amendment  to  its 
NSR  submittal  consisting  of  a  correction 
of  35  Ill.  Adm.  Code  Section  203.209 
(a)(4).  USEPA  will  consider  that 
amendment  in  this  rulemaking. 

2.  General  Nonattainment  NSR 
Requirements 

The  statutory  requirements  for 
nonattainment  new  source  review  SIPs 
and  permitting  are  found  at  sections  172 
and  173  of  the  Act.  Part  D  of  title  I  of 
the  Act  requires  States  to  address  a 
number  of  nonattainment  NSR 
provisions  in  a  SIP  revision  submittal. 
What  follows  is  a  summary  of  the 
requirements  and  how  the  Illinois 
submittal  addresses  them. 

a.  No  growth  moratoriums  exist  in  the 
State  of  Illinois  subsequent  to  USEPA 
action  on  December  17, 1992.  57  FR 
59928. 

b.  Illinois  has  established  provisions 
according  to  section  173(a)(1)  to  assure 
that  calculations  of  emissions  offsets  are 
based  on  the  same  emissions  baseline 
used  in  the  demonstration  of  Reasonable 
Further  Progress  (RFP). 


c.  Illinois  has  established  provisions 
according  to  section  173(c)(1)  to  allow 
offsets  to  be  obtained  in  another 
nonattainment  area  if  the  area  has  an 
equal  or  higher  nonattainment 
classification  and  emissions  from  the 
other  nonattainment  area  contribute  to  a 
NAAQS  violation  in  the  area  in  which 
the  source  would  construct. 

d.  Illinois  has  established  provisions 
according  to  section  173(c)(1)  that  any 
emissions  offsets  obtained  in 
conjunction  with  the  issuance  of  a 
permit  to  a  new  or  modified  source 
must  be  in  effect  and  enforceable  by  the 
time  the  new  or  modified  source 
commences  operation. 

e.  Illinois  has  established  provisions 
according  to  section  173(c)(1)  to  assure 
that  emissions  increases  from  new  or 
modified  sources  are  offset  by  real 
reductions  in  actual  emissions. 

f.  Illinois  has  established  provisions 
according  to  section  173(c)(2)  to  prevent 
emissions  reductions  otherwise  required 
by  the  Act  from  being  credited  for 
purposes  of  satisfying  part  D  offset 
requirements. 

g.  Illinois  has  established  provisions 
according  to  sections  172(c)(4)  and 
173(a)(1)(B)  that  reflect  changes  in 
growth  allowances;  specifically:  (1)  The 
elimination  of  existing  growth 
allowances  in  any  nonattainment  area 
that  received  a  notice  prior  to  the 
amended  Act  that  the  SIP  was 
substantially  inadequate  or  receives 
such  a  notice  in  the  future;  and  (2)  the 
restriction  of  growth  allowances  to  only 
those  portions  of  nonattainment  areas 
formally  targeted  as  special  zones  for 
economic  development.  It  should  be 
noted  that  Illinois  does  not  have  any 
existing  growth  allowances  in 
nonattainment  areas,  nor  are  there 
currently  any  existing  zones  for 
economic  development.  The  State’s 
submittal,  however,  does  restrict  growth 
allowances  to  special  zones  for 
economic  development  in  accordance 
with  section  173(a)(1)(B)  of  the 
amended  Act. 

h.  Illinois  has  established  provisions 
according  to  section  173(a)(5)  that,  as  a 
prerequisite  to  issuing  any  part  D 
permit,  require  an  analysis  of  alternative 
sites,  sizes,  production  processes,  and 
environmental  control  techniques  for 
proposed  sources  that  demonstrates  that 
the  benefits  of  the  proposed  source 
significantly  outweigh  the 
environmental  and  social  costs  imposed 
as  a  result  of  its  location,  construction, 
or  modification. 

i.  Illinois  has  provided  according  to 
section  173(d)  for  the  supplying  of 
information  from  nonattainment  new 
source  review  permits  to  USEPA’s 
Reasonably  Available  Control 


Technology,  Best  Available  Control 
Technology,  Lowest  Achievable 
Emissions  Reduction  (RACT/BACT/ 
LAER)  clearinghouse.  This  provision  is 
contained  in  the  State’s  workplan  of  its 
NSR  grant. 

j.  Illinois  has  established  provisions 
according  to  section  173(e)  that  allow 
any  existing  or  modified  source  that 
tests  rocket  engines  or  motors  to  use 
alternative  or  innovative  means  to  offset 
emissions  increases  from  firing  and 
related  cleaning,  if  four  conditions  are 
met:  (a)  The  proposed  modification  is 
for  expansion  of  a  facility  already 
permitted  for  such  purposes  prior  to 
November  15,  1990;  (b)  the  source  has 
used  all  available  offsets  and  all 
reasonable  means  to  obtain  offsets  and 
sufficient  offsets  are  not  available;  (c) 
the  source  has  obtained  a  written 
finding  by  the  appropriate,  sponsoring 
Federal  agency  that  the  testing  is 
essential  to  national  security;  and  (d) 
the  source  will  comply  with  an 
alternative  measure  designed  to  offset 
any  emissions  increases  not  directly 
offset  by  the  source. 

k.  Illinois  has  not  established 
provisions  according  to  section  819  of 
the  amended  Act  that  effectively  exempt 
activities  related  to  stripper  wells  from 
the  new  additional  NSR  requirements  of 
new  subparts  2,3,  and  4  for  Particulate 
Matter  of  10  microns  or  less  (PM-10), 
Ozone,  or  Carbon  Monoxide  (CO) 
nonattainment  areas  classified  as 
serious  or  less  and  having  a  population 
of  less  than  350,000.  Illinois  does  not 
presently  have  any  stripper  well 
operations  and,  therefore,  this  provision 
does  not  apply. 

l.  Illinois  has  not  established 
provisions  according  to  section  328  to 
assure  that  sources  located  on  the  Outer 
Continental  Shelf  (OCS)  and  within  25 
miles  of  the  State’s  seaward  boundary, 
are  subject  to  the  same  requirements 
applicable  if  the  source  were  located  in 
the  corresponding  on  shore  area.  * 
Because  the  State  is  not  located  on  the 
OCS,  section  328  does  not  apply. 

m.  Illinois  has  established,  according 
to  sections  302(z)  and  111(a)(3),  a 
definition  of  “stationary  source”  to 
include  internal  combustion  engines 
other  than  the  newly  defined  category  of 
“nonroad  engines”. 

n.  Illinois  has  established  provisions 
under  section  173(a)(3)  to  assure  that 
owners  or  operators  of  each  proposed 
new  or  modified  major  stationary  source 
demonstrate,  as  a  condition  of  permit 
issuance,  the  compliance  of  all  other 
major  stationary  sources  under  the  same 
ownership  in  the  State. 
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3.  Ozone 

According  to  section  172(c)(5),  State 
implementation  plans  must  require 
permits  for  the  construction  and 
operation  of  new  or  modified  major 
stationary  sources.  The  statutory  permit 
requirements  in  ozone  nonattainment 
areas  are  generally  contained  in  section 
173,  and  in  subpart  2  of  part  D.  These 
are  the  minimum  requirements  that 
States  must  include  in  an  approvable 
implementation  plan.  For  all 
classifications  of  ozone  nonattainment 
areas  and  for  ozone  transport  regions, 
States  must  adopt  the  appropriate  major 
source  thresholds  and  offset  ratios,  and 
must  adopt  provisions  to  ensure  that 
any  new  or  modified  major  stationary 
source  of  Oxides  of  Nitrogen  (NOx) 
satisfies  the  requirements  applicable  to 
any  major  source  of  Volatile  Organic 
Compounds  (VOC),  unless  a  special 
NOx  exemption  is  granted  by  the 
Administrator  under  the  provision  of 
section  182(f).  For  serious  and  severe 
ozone  nonattainment  areas.  State  plans 
must  implement  sections  182(c)  (6),  (7) 
and  (8)  with  regard  to  modifications.  For 
emissions  of  VOC  and  NOx  in  ozone 
nonattainment  areas,  Illinois  has 
established  major  source  thresholds, 
offset  ratios,  and  included  provisions  for 
NOx  major  stationary  sources  as 
follows: 


Area 

classi¬ 

fication 

Major 

source 

thresh¬ 

old 

1  Offset 
ratio 

NOx 

provisions 

Mar- 

100 

1.1:1 

provided. 

ginal. 

Mod- 

100 

1.15:1 

provided. 

erate. 

Serious 

50 

1.2:1 

provided. 

Severe 

25 

1.3:1 

provided. 

It  should  be  noted  that  there  are  no 
areas  classified  as  extreme  ozone 
nonattainment  areas  in  Illinois.  The 
State  has  areas  classified  as  severe, 
moderate  and  marginal. 

In  addition,  with  certain  exceptions 
described  below,  Illinois’  plan  submittal 
reflects  appropriate  modification 
provisions,  including  a  de  minimis  level 
of  40  tons  for  marginal  and  moderate 
nonattainment  areas.  Section  203.209  of 
the  State’s  rules  details  when  a  net 
emissions  increase  is  significant.  In 
general,  a  net  emission  increase  is 
significant  if  it  is  equal  to  the  emissions 
level  specified  in  section  203.209(a)(1)- 
(6)  and  section  203.209(b).  In  order  to 
establish  whether  an  increase  in 
emissions  is  significant,  the  net 
emissions  increase  must  be  calculated. 
USEPA  interprets  its  current  regulations 
for  areas  other  than  serious  and  severe 
ozone  nonattainment  areas  as  requiring 


that  a  proposed  modification  must  by 
itself  result  in  a  significant  emissions 
increase  to  be  considered  a  major 
modification.  If  it  does  not  result  in  a 
significant  emissions  increase,  prior 
accumulated  emissions  may  be  ignored. 
USEPA  interprets  Illinois’  NSR  rules  in 
the  same  manner.  Traditionally,  the 
calculation  of  net  emissions  involves 
adding  the  creditable  increases  and 
decreases  over  a  period  of  time 
beginning  at  the  time  the  emission 
increase  is  projected  to  occur  and  going 
back  for  the  previous  consecutive  5 
years.  Illinois  seeks  to  rely  on  section 
182(c)(6)  of  the  amended  Act  to 
establish  a  new  method  of  calculating 
net  emission  increases  in  serious  and 
severe  ozone  nonattainment  areas. 

Section  203.209(b)  of  the  Illinois  rule 
states  that  an  increase  in  Volatile 
Organic  Material  (VOM),  an  equivalent 
term  to  VOC,  or  NOx  shall  be 
considered  significant  if  the  net 
emissions  increase  of  such  air  pollutant 
from  a  stationary  source  located  within 
such  area  exceeds  25  tons  when 
aggregated  with  all  other  net  increases 
in  emissions  from  the  source  over  any 
period  of  5  consecutive  calendar  years 
which  includes  the  calendar  year  in 
which  such  increase  occurred.  Although 
Illinois’  section  203.209(b)  is  very 
similar  to  section  182(c)(6)  of  the  Act  for 
netting  in  serious  and  severe  ozone 
nonattainment  areas,  an  issue  exists 
regarding  the  proper  interpretation  of  "5 
consecutive  calendar  years”  and  "net 
emissions  increase”. 

USEPA  believes  that  the  language  of 
section  203.209(b)  by  itself  would  be 
approvable,  however,  the  two  written 
interpretations  of  section  203.209(b) 
adopted  by  the  State,  unless  withdrawm, 
will  require  disapproval  of  the  State’s 
submittal.  USEPA,  therefore,  proposes 
to  approve  section  203.209(b) 
contingent  upon  the  actual  withdrawal 
of  the  Board’s  interpretations  prior  to 
final  rulemaking.  If  the  Board  does  not 
withdraw  these  interpretations  by 
USEPA ’s  final  rulemaking,  then  this 
notice  serves  as  a  proposed  disapproval 
of  this  SIP  revision  submittal.  The 
reasons  for  USEPA’s  proposed  approval 
(contingent  upon  withdrawal  of  these 
interpretations)  are  outlined  below.  For 
further  information  regarding  this 
rulemaking  refer  to  the  technical 
support  document  included  in  this 
docket. 

To  accompany  section  203.209(b)  of 
the  Illinois  rule,  intended  to  implement 
section  182(c)(6)  of  the  Act,  Illinois 
submitted  two  interpretations  of  the  rule 
adopted  by  the  State.  The  first 
interpretation  allows  a  source  in  a 
serious  or  severe  ozone  nonattainment 
area  to  use  a  contemporaneous  5-year 


period  for  netting  that  includes 
projected  emission  decreases  in  future 
years  as  w'ell  as  actual  decreases  from 
past  years.  In  other  words,  under 
Illinois’  interpretation,  a  source  could 
propose  a  modification  resulting  in  a 
significant  emission  increase  and  yet 
ndt  be  required  to  obtain  a  major  NSR 
permit  merely  because  the  source 
asserts  that  it  intends  to  make  a  future 
modification  resulting  in  an  emission 
decrease.  As  discussed  below,  Illinois’ 
rale  and  interpretations  fail  to  assure 
that  such  future  emission  decreases  will 
in  fact  occur.  USEPA  is  not  in  this 
rulemaking  proposing  to  decide  whether 
future  years  are  acceptable  for  purposes 
of  netting  emission  increases  and 
decreases  under  section  182(c)(6).  In  a 
rulemaking  to  revise  and  update  its 
nationally  applicable  NSR  rules,  USEPA 
will  soon  propose  its  interpretation  of 
section  182(c)(6),  (7)  and  (8)  and  intends 
to  request  comments  on  the  use  of 
emission  decreases  in  future  years  as 
netting  credits  against  emission 
increases  from  a  proposed  modification 
or  new  construction.  After  this  national 
rulemaking  becomes  final,  USEPA  will 
reexamine  all  NSR  SIPs  to  ensure 
conformity  with  USEPA’s  new 
regulations  to  implement  the  amended 
Act. 

The  State’s  interpretation  allowing  the 
use  of  emission  decreases  in  future 
years  does  not  ensure  that  these  future 
decreases  will  be  federally  enforceable. 
For  example,  the  Illinois  interpretation 
of  the  rule  does  not  require  that  future 
decreases  be  placed  in  a  construction 
permit  as  a  federally  enforceable  permit 
condition,  nor  does  the  rule  or 
interpretation  require  that  these  future 
decreases  meet  all  requirements  for 
creditable  netting  credits.  One  such 
requirement  is  that  decreases  used  for 
netting  purposes  be  actual  emission 
decreases.  Although  USEPA  does  not 
intend  in  this  proposed  rulemaking  to 
address  the  issue  of  whether  future 
decreases  may  ever  be  used  under 
section  182(c)(6),  USEPA  believes  that 
future  decreases  certainly  may  not  be 
used  where  the  SIP  does  not  require 
these  decreases  to  be  federally 
enforceable.  Federal  enforceability  is 
essential  to  assure  that  the  projected 
future  netting  reductions  being  relied  on 
to  offset  the  new  emission  increase  will 
actually  occur  so  that  the  net  emission 
increase  is  less  than  a  significant 
increase  and  is  not  improperly  escaping 
review.  To  summarize,  although  Illinois’ 
written  interpretation  of  the  rule  is  not 
approvable,  the  language  of  the  rule, 
standing  alone,  would  be  approvable. 

The  second  interpretation  of  section 
203.209(b)  adopted  by  the  State 
concerns  whether  a  net  emissions 


48842 


Federal  Register  /  Vol.  59,  No.  184  /  Friday,  September  23,  1994  /  Proposed  Rules 


increase  of  a  particular  pollutant  is 
significant  The  interpretation  states  that 
the  netting  calculation  commences  with 
the  date  of  an  area’s  designation  as 
nonattainment.  Many  of  these 
nonattainment  designations  occurred 
after  the  November  15, 1990,  effective 
date  of  the  Act.  Using  the  State’s 
interpretation,  the  5-year  period  for 
calculation  of  a  net  emissions  increase 
of  NOx  in  the  Chicago  area  would  not 
begin  until  November  15, 1992.  This 
would  allow  a  NOx  source  applying  for 
a  NSR  permit  in  Chicago  on  November 
15, 1992,  to  use  a  5-year 
contemporaneous  period  from 
November  15, 1992,  to  November  15, 
1997.  Past  emission  increases  occurring 
before  November  15, 1992,  would  not  be 
included  in  the  calculation  to  determine 
whether  the  proposed  project  would 
result  in  a  significant  emissions  increase 
because  Illinois’  interpretation  does  not 
allow  the  netting  calculation  for  NOx  to 
begin  until  November  15,  1992. 

The  Illinois  interpretation  of  the  rule 
specifically  provides;  (1)  The  netting 
calculation  for  VOM  emissions 
commences  no  earlier  than  January  6, 
1992,  in  the  newly  designated 
nonattainment  areas  in  the  Chicago  area; 
(2)  for  sources  located  in  all  ozone 
nonattainment  areas  of  the  State,  the 
calculation  for  NOx  commences  no 
earlier  than  November  15, 1992;  (3)  for 
sources  with  the  potential  to  emit  at  • 
least  25  tons  per  year  (tpy)  but  less  than 
100  tpy  and  which  are  located  in  the 
Chicago  nonattainment  area,  the  netting 
calculation  for  VOM  emissions 
commences  at  either  the  time  that  the 
source  became  major  or  November  15, 
1990,  whichever  is  later;  and  (4)  for 
sources  with  complete  construction 
permit  applications  filed  (including 
Prevention  of  Significant  Deterioration 
applications)  prior  to  the  date  of  an  area 
as  nonattainment,  or  the  dates  given 
above,  whichever  occurs  later,  the 
netting  calculation  shall  not  include 
emission  increases  allowed  by  that 
permit. 

This  four-part  second  interpretation  of 
section  203.309(b)  compounds  the 
problems  discussed  above  concerning 
the  first  interpretation.  Whereas  the  first 
interpretation  allows  sources  to  use 
future  decreases,  the  second 
interpretation,  by  cutting  off  use  of  past 
years,  compels  sources  in  serious  and 
severe  ozone  nonattainment  areas  to  use 
future  years  for  the  netting  calculation, 
again  without  requiring  these  future 
emission  decreases  to  be  federally 
enforceable.  Thus,  all  interpretations  of 
the  rule  adopted  by  the  State  do  not 
ensure  the  Federal  enforceability  of  all 
emission  decreases  in  the 
contemporaneous  period  and  fail  to 


account  for  all  emission  increases. 

USEPA  believes  that  all  interpretations 
should  be  disapproved  as  conflicting 
with  the  Act.  Because  the  language  of 
the  rule,  standing  alone,  would  be 
approvable.  USEPA  proposes  to  approve 
section  203.209(b)  adopted  by  the  State 
contingent  upon  the  Board  withdrawing 
all  interpretations  of  section  203.209(b) 
prior  to  final  USEPA  rulemaking. 

The  USEPA  is  limited  in  its  ability  to 
disapprove  a  portion  of  a  State  rule  and 
approve  the  remainder  if  the  effect  is  to 
make  the  approved  portion  of  the  rule 
more  stringent  than  intended  by  the 
State.  In  Bethlehem  Steel  Corporation  v. 
Gorsuch  742  F.  2d  1028  (7th  Cir.  1984), 
the  Court  held  that  at  least  in  certain 
circumstances  USEPA  may  not  approve 
parts  of  a  SIP  request  and  disapprove 
other  parts  if  the  effect  of  the  action  is 
to  make  the  SIP  more  stringent  than  the 
State  intended.  For  this  reason  in  order 
for  USEPA  to  approve  the  State’s  NSR 
rule,  the  interpretations  of  section 
203.209(b)  adopted  by  the  Board  in  its 
final  Opinion  and  Order  of  the  Board 
must  be  withdrawn  from  the  Opinion 
and  Order. 

The  State  of  Illinois’  NSR  rules  for 
serious  and  severe  ozone  nonattainment 
areas  provide  that  major  modifications 
to  existing  sources  that  have  a  potential 
to  emit  of  less  than  100  tpy  of  VOM  or 
NOx  shall  substitute  BACT  for  LAER 
and  may  avoid  major  NSR  by  internally 
offsetting  the  emissions  increase  by  a 
ratio  of  1.3  to  1.  The  State  also  provides 
that  major  modifications  to  existing 
sources  that  have  a  potential  to  emit  of 
greater  than  100  tpy  of  VOM  or  NOx 
may  avoid  LAER  requirements  by 
internally  offsetting  the  emissions 
increase  by  a  ratio  of  1.3  to  1.  For  more 
detail,  refer  to  the  technical  support 
document  included  with  this  docket. 

4.  Carbon  Monoxide 

The  statutory  NSR  requirements  for 
CO  nonattainment  areas  are  generally 
contained  in  section  173,  and  in  subpart 
3  of  part  D.  These  are  the  minimum 
requirements  that  States  must  include  in 
an  approvable  implementation  plan. 
States  must  adopt  the  appropriate  major 
source  threshold  and  offset  ratio. 

Illinois  has  established  a  major  source 
threshold  of  50  tpy,  and  an  offset  ratio 
of  an  amount  equal  to  or  greater  than  the 
amount  of  emission  increase  for  serious 
CO  nonattainment  areas.  It  should  be 
noted  that  there  are  no  CO 
nonattainment  areas  in  Illinois. 

5.  PM-10 

The  statutory  NSR  requirements  for 
PM-10  nonattainment  areas  are 
generally  contained  in  section  173,  and 
in  subpart  4  of  part  D.  These  are  the 


minimum  requirements  that  States  must 
include  in  an  approvable 
implementation  plan.  For  PM-10 
nonattainment  areas  States  must  adopt 
the  appropriate  major  source  threshold, 
offset  ratio,  significance  level  for 
modifications,  and  provisions  for  PM- 
10  precursors. 

Illinois  has  established  major  source 
thresholds,  offset  ratios,  modification 
significance  levels,  and  PM-10 
precursor  provisions  as  follows:  In 
section  203.209(b)(4)  a  major  source 
threshold  level  of  100  tpy  in  an  area 
classified  as  moderate  nonattainment, 

70  tpy  major  source  threshold  level  in 
areas  classified  as  serious,  and  in  its 
initial  submittal,  an  incorrect 
significance  level  of  25  tpy  in  section 
203.209.  The  State,  however,  amended 
this  incorrect  significance  level  to 
provide  for  the  correct  level  of  15  tpy  in 
a  subsequent  rulemaking  effective  April 
15, 1994.  35  Ill.  Adm.  Code 
203.209(a)(4).  This  rulemaking  was 
submitted  to  USEPA  on  May  27, 1994, 
to  correct  the  deficiency  in  the  original 
submittal.  USEPA  is,  therefore, 
proposing  to  take  action  on  the 
corrected  15  tpy  significance  level.  The 
general  offset  requirement  of  an  amount 
equal  to  or  greater  than  the  amount  of 
emissions  increase  is  established  in 
section  203.302(a). 

The  control  requirements  which  are 
applicable  to  major  stationary  sources  of 
PM  must  also  apply  to  major  stationary 
sources  of  PM  precursors  unless  USEPA 
determines  such  sources  do  not 
contribute  significantly  to  PM  levels 
which  exceed  the  NAAQS  in  that  area 
(see  section  189(e)  of  the  Act.)  Illinois 
has  four  moderate  PM-10 
nonattainment  areas:  McCook,  LaSalle, 
Lake  Calumet  and  Granite  City.  See  TSD 
for  definitions  of  these  nonattainment 
areas.  On  October  21, 1993,  USEPA 
promulgated  a  final  rule  finding  that 
precursors  do  not  significantly 
contribute  to  PM  concentrations  in  the 
LaSalle  nonattainment  area.  58  FR 
54291.  USEPA  also  proposed  a 
rulemaking  asserting  that  precursors  do 
not  significantly  contribute  to  PM 
concentrations  in  the  remaining  three 
nonattainment  areas.  This  proposal  was 
published  on  May  25, 1994.  59  FR 
26988.  If  this  action  is  finalized,  section 
189(e)  would  no  longer  require  NSR  on 
major  PM  precursor  sources.  Please  see 
TSD  if  more  information  is  desired,  or 
see  the  May  25, 1994,  proposed  rule  at 
59  FR  26988. 

6.  Sulfur  Dioxide 

The  statutory  NSR  requirements  for 
Sulfur  Dioxide  (SO2)  nonattainment 
areas  are  generally  contained  in  section 
173,  and  in  subpart  5  of  part  D.  These 
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are  the  minimum  requirements  that 
States  must  include  in  an  approvable 
implementation  plan.  For  S02 
nonattainment  areas,  States  must  adopt 
the  appropriate  major  source  threshold, 
offset  ratio,  and  significance  level  for 
modifications. 

Illinois  has  established  a  major  source 
threshold  of  100  tpy,  an  offset  ratio  of 
an  amount  equal  to  or  greater  than  the 
amount  of  emissions  increased,  and  a 
modification  significance  level  of  40 
tpy. 

7.  Lead 

The  statutory  NSR  requirements  for 
lead  nonattainment  areas  are  generally 
contained  in  section  173,  and  in  subpart 
5  of  part  D.  These  are  the  minimum 
requirements  that  States  must  include  in 
an  approvable  implementation  plan.  For 
lead  nonattainment  areas,  States  must 
adopt  the  appropriate  major  source 
threshold,  offset  ratio,  and  significance 
level  for  modifications. 

Illinois  has  established  a  major  source 
threshold  level  of  100  tpy,  an  offset  ratio 
of  an  amount  equal  to  or  greater  than  the 
amount  of  emissions  increased,  and  a 
modification  significance  level  of  .6  tpy. 
It  should  be  noted  that  there  are 
presently  no  lead  nonattainment  areas 
in  Illinois. 

8.  Nitrogen  Dioxide 

The  statutory  NSR  requirements  for 
nitrogen  dioxide  nonattainment  areas 
are  generally  contained  in  section  173, 
and  in  subpart  5  of  part  D.  These  are  the 
minimum  requirements  that  States  must 
include  in  an  approvable 
implementation  plan.  For  nitrogen 
dioxide  nonattainment  areas,  States 
must  adopt  the  appropriate  major  source 
threshold,  offset  ratio,  and  significance 
level  for  modifications. 

Illinois  has  established  a  major  source 
threshold  of  100  tpy,  an  offset  ratio  of 
an  amount  equal  to  or  greater  than  the 
amount  of  emissions  increased,  and  a 
modification  significance  level  of  40 
tpy.  It  should  be  noted  that  there  are 
presently  no  nitrogen  dioxide 
nonattainment  areas  in  Illinois. 

9.  Plantwide  Source  Definition 

On  October  4,  1981,  the  USEPA 

revised  the  NSR  regulations  in  40  CFR 
part  51  to  give  States  the  option  of 
adopting  the  “plantwide”  definition  of 
stationary  source  which  provides  that 
only  physical  or  operational  changes 
that  result  in  a  net  increase  in  emissions 
at  the  entire  plant  require  a  NSR  permit. 
For  example,  if  a  plant  decreased 
emissions  by  the  same  amount  at 
another  piece  of  process  equipment, 
then  there  would  be  no  net  increase  in 
emissions  at  the  plant  and  therefore,  no 


“modification”  to  the  “source.”  The 
plantwide  definition  is  in  contrast  to  the 
so-called  “dual”  definition  [or 
definition  of  structure  like  that  in  the 
1979  offset  ruling  (44  FR  3274),  which 
has  much  the  same  effect  as  the  dual 
definition].  Under  the  dual  definition, 
the  emissions  from  each  physical  or 
operational  change  are  gauged  without 
regard  to  reductions  elsewhere  at  the 
plant. 

In  the  October  1981  rule,  USEPA  set 
forth  its  rationale  for  allowing  use  of  the 
plantwide  definition  (46  FR  50766- 
50769).  In  its  view,  allowing  use  of  the 
plantwide  definition  was  a  reasonable 
accommodation  of  the  conflicting  goals 
of  part  D  of  title  I  of  the  Act.  The  Act 
provided  for  reasonable  further  progress 
(RFP)  and  timely  attainment  of  National 
Ambient  Air  Quality  Standards 
(NAAQS),  while  also  allowing  for 
maximum  State  flexibility  and 
economic  growth.  The  USEPA 
recognized  that  the  plantwide  definition 
would  bring  fewer  plant  modifications 
into  the  nonattainment  permitting 
process,  but  emphasized  that  this 
generally  would  not  interfere  with  RFP 
and  timely  attainment  primarily  because 
the  States  under  the  demands  of  part  D 
eventually  would  have  adequate  SIPs  in 
place.  For  instance,  USEPA  stated: 

Since  demonstration  of  attainment  and 
maintenance  of  the  NAAQS  continues  to  be 
required,  deletion  of  the  dual  definition 
increases  State  flexibility  without  interfering 
with  timely  attainment  of  the  ambient 
standards  and  so  is  consistent  with  Part  D  [46 
FR  50767). 

USEPA  also  indicated  that  under  the 
plantwide  definition,  new  equipment 
would  still  be  subjected  to  any 
applicable  new  source  performance 
standard  and  that  wholly  new  plants,  as 
well  as  any  modifications  that  resulted 
in  a  significant  net  emissions  increase, 
would  still  be  subject  to  NSR.  Thus, 
USEPA  saw  no  significant  disadvantage 
in  the  plantwide  definition  from  the 
environmental  standpoint,  but 
advantages  from  the  standpoints  of  State 
flexibility  and  economic  growth.  It 
regarded  the  plantwide  definition  as 
presenting,  at  the  very  worst, 
environmental  risks  that  were 
manageable  because  of  the  independent 
impetus  to  create  adequate  part  D  plans. 

As  a  result,  USEPA  ruled  that  a  State 
wishing  to  adopt  a  plantwide  definition 
generally  has  complete  discretion  to  do 
so,  and  it  set  only  one  restriction  on  that 
discretion.  If  a  State  had  specifically 
projected  emission  reductions  from  its 
NSR  program  as  a  result  of  a  dual  or 
similar  definition  and  had  relied  on 
those  reductions  in  an  attainment 
strategy  that  USEPA  later  approved, 
then  the  State  needed  to  revise  its 


attainment  strategy  as  necessary  to 
accommodate  reduced  NSR  permitting 
under  the  plantwide  definition  (46  FR 
50767  and  50769). 

In  1984,  the  Supreme  Court  upheld 
USEPA ’s  action  as  a  reasonable 
accommodation  of  the  conflicting 
purposes  of  part  D  of  title  I  of  the  Act, 
and  hence,  well  within  USEPA ’s  broad 
discretion.  Chevron,  U.S.A.  v.  NRDC. 

104  S.Ct.  2778  (1984).  Specifically,  the 
Court  agreed  that  the  plantwide 
definition  is  fully  consistent  with  the 
Act’s  goal  of  maximizing  State 
flexibility  and  allowing  reasonable 
economic  growth.  Likewise,  the  Court 
recognized  that  USEPA  had  advanced  a 
reasonable  explanation  for  its 
conclusion  that  the  plantwide  definition 
serves  the  Act’s  environmental 
objectives  as  well  (see  104  S.Ct.  at 
2792).  In  this  rule  USEPA  generally 
reaffirms  the  rationales  stated  in  the 
1981  rulemaking.  Those  rationales  were 
left  undisturbed  by  the  Supreme  Court 
decision. 

The  SIP  revision  USEPA  is  approving 
in  this  action  substitutes  a  plantwide 
definition  for  a  dual  definition  in 
Illinois’  existing  nonattainment  NSR 
program.  A  September  2, 1994,  letter 
from  Bharat  Mathur,  Chief,  Bureau  of 
Air  of  IEPA,  to  Stephen  Rothblatt,  Chief. 
Air  and  Radiation  Branch,  USEPA, 
states  Illinois’  rationale  for 
implementing  the  plantwide  definition. 
The  letter  further  states  that  in  obtaining 
USEPA  approval  of  its  original  part  D 
SIP,  Illinois  did  not  rely  on  emission 
reductions  from  its  existing  NSR 
program.  Illinois  has  nonattainment 
areas  for  sulfur  dioxide,  ozone,  and  fine 
particulate  matter.  Illinois  has 
submitted  several  revisions  required  bv 
the  amended  Act  prior  to  attainment  of 
the  NAAQS  by  the  statutory  dates, 
which  range  from  1994  to  2007  for  the 
nonattainment  areas  in  Illinois.  For 
example.  Illinois  has  submitted 
revisions  for  VOC  RACT  Rule  Fix-ups, 
Stage  II  vapor  recovery,  employee 
commute  options,  1990  base  year  ozone 
emissions  inventories,  and  emission 
statement.  These  revisions  have  been  or 
will  be  acted  on  by  USEPA  in 
subsequent  actions. 

10.  Miscellaneous  Definitions 

Section  203.123  of  the  Board’s  rules 
adds  the  definition  of  federally 
enforceable  to  the  State’s  NSR  SEP.  The 
State’s  definition  is  consistent  with  40 
CFR  51.165(a)(i)(xiv). 

Section  203.303  of  the  Board’s  rules 
amends  the  definition  of  baseline  and 
emission  offsets  determination.  The  new 
definition  provides  that  to  obtain  offsets 
for  a  prior  shutdown,  the  proposed  new 
or  modified  source  must  be  a 
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replacement  for  the  shutdown  or 
curtailment  until  USEPA  approves  an 
attainment  demonstration  and  State 
trading  or  marketing  rules  for  the 
relevant  pollutant  This  definition 
complies  with  40  CFR 
51.165(aH3)(ii)(C). 

III.  Implications  of  This  Action 

Proposed  Rulemaking  Actions 

As  stated  above,  the  Illinois  NSR 
submittal  contains  a  deficiency  for 
which  USEPA  proposes  approval  of  the 
State’s  requested  SIP  revision  with  a 
contingency  and  a  proposed  disapproval 
in  the  alternative. 

Illinois  adopted  written 
interpretations  of  section  203.209(b)  in 
an  attempt  to  implement  the  amended 
Act’s  special  provisions  for  serious  and 
severe  ozone  nonattainment  areas, 
section  182(c)(6) — (8).  USEPA  proposes 
to  approve  section  203.209(b)  adopted 
by  the  State  only  if  the  State  withdraws 
its  interpretations.  The  interpretations 
adopted  by  the  State  are  deficient  in  that 
they  do  not  ensure  the  Federal 
enforceability  of  any  future  emission 
reductions  used  for  netting  credits  and 
fail  to  account  for  all  emission  increases 
occurring  during  the  contemporaneous 
period.  This  proposed  approval  is 
contingent  upon  the  withdrawal  of  all 
Board  interpretations  of  section 
203.209(b)  as  soon  as  possible.  If  the 
Board’s  interpretations  of  section 
203.209(b)  are  not  withdrawn  before 
final  rulemaking,  USEPA  proposes  in 
the  alternative  that  USEPA’s  final  action 
would  be  a  disapproval  of  the  entire 
submittal. 

After  the  completion  of  the  60-dav 
public  comment  period,  USEPA  will 
ordinarily  require  30  days  to  prepare  a 
final  notice  incorporating  all  comments 
received.  This  notice  is  then  forwarded 
to  USEPA  headquarters  for  review.  Once 
USEPA  headquarters’  45-day  review 
period  is  completed,  the  final  notice 
will  be  sent  to  the  Office  of  the  Federal 
Register  for  publication.  USEPA, 
therefore,  expects  to  take  final  action  on 
this  rulemaking  within  180  days  of 
publication  of  this  proposal. 

USEPA  is  alternatively  proposing 
disapproval  of  the  State’s  submittal.  If 
finalized,  this  proposed  disapproval 
would  constitute  a  disapproval  under 
section  179(a)(2)  of  the  Act  (see 
generally  57  FR  13566-13567).  As 
provided  under  section  179(a)  of  the 
Act,  the  State  of  Illinois  would  have  up 
to  18  months  after  a  final  SIP 
disapproval  to  correct  the  deficiencies 
that  are  the  subject  of  the  disapproval 
before  USEPA  is  required  to  impose 
sanctions.  If  the  State  does  not  correct 
its  SIP  deficiencies  within  18  months, 


then  section  179(a)(4)  requires  the 
immediate  application  of  sanctions. 
According  to  179(b),  sanctions  can  take 
the  form  of  a  loss  of  highway  funds  or 
a  two  to  one  emissions  offset  ratio.  Once 
the  Administrator  applies  one  of  the 
section  179(b)  sanctions,  the  State  will 
then  have  an  additional  six  months  to 
correct  any  deficiencies.  Section 
179(a)(4)  requires  that  both  highway  and 
offsets  sanctions  must  be  applied  if  any 
deficiencies  are  still  not  corrected  after 
the  additional  six  month  period. 

On  August  4, 1994,  the  USEPA 
finalized  its  selection  of  sequence  of 
mandatory  sanctions  for  findings  made 
pursuant  to  section  179  of  the  Act.  59 
FR  39832.  This  rulemaking  states  that 
the  section  179(b)(2)  offset  sanction 
applies  in  an  area  18  months  from  the 
date  when  the  USEPA  makes  a  finding 
under  section  179(a)  with  regard  to  that 
area.  Furthermore,  the  section  179(b)(1) 
highway  funding  restrictions  apply  in 
an  area  6  months  following  application 
of  the  offset  sanction.  The  USEPA  will 
sequence  the  application  of  the  section 
179(b)  sanctions  in  this  manner  in  all 
cases  unless  the  USEPA  decides 
highway  sanctions  apply  first  by 
individual  notice-and-comment 
rulemaking.  USEPA,  therefore, 
anticipates  that  the  first  sanction  it 
would  impose  would  be  the  two  to  one 
offset  sanction.  If  the  State  has  not 
corrected  its  deficiency  within  6  months 
thereafter,  USEPA  must  impose  the 
other  (highway)  sanction.  Any  sanction 
USEPA  imposes  must  remain  in  place 
until  USEPA  determines  that  the  State 
has  come  into  compliance. 

If  the  USEPA’s  proposed  disapproval 
of  all  or  part  of  the  SIP  submittal  for  the 
State’s  nonattainment  new  source 
review  provisions  become  a  final 
disapproval,  this  will  constitute  a 
“finding”  under  section  179(a)  for 
which  sanctions  will  apply  as  described 
above.  If  the  State  fails  to  correct  the 
deficiency  within  18  months  of  such 
disapprovals,  USEPA  is  required  to 
impose  sanctions  per  section  179(a)  and 
presumably  in  the  order  described 
above.  Note  also  that  any  final 
disapproval  would  trigger  the  section 
110(c)(1)  Federal  Implementation  Plan 
(FIP)  provision.  In  the  interim  between 
the  finding  and  either  the  State’s 
correction  of  the  SIP  or  the 
promulgation  of  the  FIP,  the  State  must 
issue  NSR  permits  that  conform  with 
the  requirements  of  the  Act.  These 
requirements  will  be  embodied  in  the 
Federal  part  D  NSR  permitting 
regulations  at  40  CFR  52.10. 

IV.  Request  for  Public  Comments 

The  USEPA  is  requesting  comments 
on  all  aspects  of  the  requested  SIP 


revision  and  USEPA’s  proposed 
rulemaking  action.  Comments  received 
by  the  date  indicated  above  will  be 
considered  in  the  development  of 
USEPA’s  final  rulemaking  action. 

V.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4,  1993, 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

VI.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

USEPA’s  disapproval  of  the  State 
request  under  section  110  and 
subchapter  I,  part  D  of  the  Act,  does  not 
affect  any  existing  requirements 
applicable  to  small  entities.  Any  pre¬ 
existing  Federal  requirements  remain  in 
place  after  this  disapproval.  Federal 
disapproval  of  the  State  submittal  does 
not  affect  its  state-enforceability. 
Moreover,  USEPA’s  disapproval  of  the 
submittal  does  not  impose  any  new 
Federal  requirements.  Therefore, 

USEPA  certifies  that  this  disapproval 
action  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  it  does  not  remove 
existing  requirements  nor  does  it 
impose  any  new  Federal  requirements. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
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impact  cm  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  USEPA  to  base  its  actions 
concerning  SIP’s  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  42 7 
U.S.  246,  256-66  (S.  Ct  1976);  42  U.S.C. 
7410(a)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Intergovernmental  relations,  Nitrogen 
dioxide.  Particulate  matter,  Lead, 
Carbon  Monoxide,  Reporting  and 
recordkeeping  requirements.  Sulfur 
dioxide,  Volatile  organic  compounds. 
Authority:  42  U.S.C.  7401-7671 q. 

Dated:  September  15, 1094. 

Robert  Springer, 

Acting  Regional  Administrator. 

|FR  Doc.  94-23604  Filed  9-22-94: 8:45  am| 
BILUNG  CODE  6660-50-P 


40  CFR  Part  70 
[WY-QOlb;  FRL-5076-3] 

Clean  Air  Act  Interim  Approval  of 
Operating  Permit  Program;  State  of 
Wyoming 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  interim 
approval  of  the  Operating  Permit 
Program  submitted  by  the  State  of 
Wyoming.  Wyoming's  Operating  Permit 
Program  was  submitted  for  the  purpose 
of  complying  with  Federal  requirements 
which  mandate  that  states  develop,  and 
submit  to  EPA,  programs  for  isstiing 
operating  permits  to  all  major  stationary 
sources,  and  to  certain  other  sources.  In 
the  final  rules  section  of  this  Federal 
Register,  the  EPA  is  promulgating 
interim  approval  of  the  Wyoming 
Operating  Permit  Program  as  a  direct 
final  rule  without  prior  proposal 
because  the  Agency  views  this  submittal 
as  noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  the  EPA 
receives  adverse  comments,  then  the 
direct  final  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
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will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
October  24, 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Laura  Farris,  8ART-AP, 
at  the  EPA  Regional  Office  listed.  Copies 
of  the  State’s  submittal  and  other 
supporting  information  used  in 
developing  the  proposed  rule  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
location:  U.S.  Environmental  Protection 
Agency,  Region  8,  999  18th  Street,  suite 
500,  Denver,  Colorado  80202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Farris,  8ART-AP,  U.S. 
Environmental  Protection  Agency, 
Region  8,  999  18th  Street,  suite  500, 
Denver,  Colorado  80202,  (303)  294- 
7539. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  of  the  same  title  which  is  located 
in  the  Rules  section  of  this  Federal 
Register. 

Dated:  September  14, 1994. 

Kerrigan  Clough, 

Acting  Regional  Administrator. 

[FR  Doc.  94-23598  Filed  9-22-94;  8:45  ami 
BILUNG  CODE  8S6O-S0-F 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guardi 
46  CFR  Part  30 
[CGD  94-069] 

Manning,  Training,  Qualifications,  and 
Watchkeeping  Standards  for  Foreign 
Tank  Vessels 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Coast  Guard  is 
scheduling  a  public  meeting  to  discuss 
implementation  of  Section  4106  of  the 
Oil  Pollution  Act  of  1990  (OPA  90).  This 
section  requires  the  Secretary  of  the 
department  in  which  the  Coast  Guard  is 
operating  to  evaluate  the  licensing, 
certification,  manning,  training, 
qualification,  and  watchkeeping 
standards  of  foreign  flag  tank  vessels 
that  operate  in  U.S.  navigable  waters  or 
lighter  in  any  port  or  place  subject  to 
U.S.  jurisdiction.  The  Coast  Guard  will 
hold  the  meeting  to  give  the  public  an 
opportunity  to  comment  on,  and 
provide  input  to,  the  development  of 
this  evaluation  process. 
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DATES:  The  public  meeting  will  be  held 
from  9  a.m.  until  4:30  p.m.  on  October 
19, 1994.  Written  comments  must  be 
received  by  November  19, 1994. 
ADDRESSES:  The  public  meeting  will  be 
held  in  room  2415,  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC  20593-0001 
Persons  who  are  unable  to  attend  the 
public  meeting  may  mail  written 
comments  to  the  executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406) 
(CGD  94-069),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC  20593-0001,  or  deliver 
them  to  room  3406  at  the  same  address 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays 
Persons  submitting  written  comments 
should  include  their  names  and 
addresses,  identify  this  notice  (CGD  94- 
069)  and  give  the  reason  for  each 
comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Landman,  Project  Manager,  Oil 
Pollution  Act  (OPA  90)  Staff,  (G-MS- 
A),  (202)  267-6770.  This  number  is 
equipped  to  record  messages  on  a  24- 
hour  basis.  Anyone  wishing  to  make  a 
presentation  is  requested  to  call  this 
number  and  give  the  following 
information:  docket  number  (CGD  94- 
069);  name;  company  or  organizational 
affiliation  (if  any);  and  the  estimated 
amount  of  time  needed  for  the 
comment. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  Notice  are  Marcia 
Landman,  Project  Manager,  and  Mary- Jo 
Cooney,  Project  Counsel,  OPA  90  Staff, 
(G-MS-A). 

Background  and  Discussion 

Section  4106  of  the  Oil  Pollution  Act 
of  1990  (OPA  90)  (Pub.  L.  101-380) 
directs  the  Secretary  of  Transportation 
(Secretary)  to  evaluate  the  manning, 
training,  certification,  and  watchkeeping 
standards  of  foreign  tank  vessels  on  a 
periodic  basis  and  when  a  vessel  is 
involved  in  certain  marine  casualties.  If 
the  Secretary  finds  that  the  vessel’s  flag 
state  either  does  not  have,  or  fails  to 
enforce,  standards  for  licensing  and 
certification  of  seaman  which  are  at 
least  equivalent  to  United  States  law  or 
international  standards  accepted  by  the 
United  States  (45  U.S.C.  9101(a)(3)),  the 
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Secretary  is  directed  to  prohibit  the 
vessel’s  entry  into  U.S.  waters  subject  to 
certain  exceptions  which  appear  in  the 
statute. 

The  Coast  Guard  is  considering  a  plan 
to  amend  45  CFR  Part  30  to  reflect  the 
use  of  the  International  Convention  on 
Standards  of  Training,  Certification  and 
VVatchkeeping  for  Seafarers  of  1978, 
(STCW)  as  the  appropriate  standard  for 
evaluating  competencies  of  seafarers 
manning  tank  vessels  certificated  by 
foreign  states.  Vessels  flagged  in 
countries  which  are  signatories  to 
STCW  would  be  evaluated  based  on  that 
Convention.  The  Coast  Guard  would 
accept  a  certificate  issued  under  that 
convention  as  evidence  that  the  holder 
is  in  compliance  with  STCW.  The 
proposal  would  also  establish  a 
presumption  that  flag  states  which  are 
signatories  to  STCW  meet  or  exceed 
STCW  standards  of  training, 
qualification  and  watchkeeping. 

This  presumption  could  be  rebutted 
by  showing  factors  such  as — 

(1)  Evidence  that  several  casualties 
involving  vessels  flying  the  flag  of  that 
state  were  related  to  human  factors; 

(2)  A  pattern  of  STCW  deficiencies 
identified  during  U.S.  port  calls,  or 
documented  in  an  international  data 
exchange  (based  on  port  calls  in  other 
countries); 

(3)  A  pattern  of  cases  indicating  that 
ships  flying  the  flag  of  that  state  lacked 
a  safe  maiming  document; 

(4)  Evidence  that  crews  on  ships 
flying  the  flag  of  that  state  have  failed 
to  demonstrate  proper  performance  of 
operations  during  port  state  control 
inspections; 

(5)  Lack  of  convincing  evidence  as  to 
the  familiarity  of  the  seafarers  with  the 
ship’s  characteristics  as  may  be 
appropriate  to  their  assigned  duties  in 
performing  duties  as  a  member  of  a 
navigational  watch  or  during  emergency 
drills;  or 

(6)  Evidence  that  the  vessel  is  crewed 
by  seafarers  with  certificates  issued  of  a 
state  other  than  the  flag  state  and  which 
are  not  endorsed  by  the  flag  state.  On 
the  basis  of  a  review  triggered  by  the 
above  events,  a  previous  equivalency 
determination  could  be  suspended  or 
revoked. 

According  to  Article  X.5  of  the  STCW, 
ships  flagged  in  non-STCW  signatory 
countries  may  not  be  treated  more 
favorably  than  ships  flying  the  flag  of 
STCW  signatories. 

For  tank  vessels  flagged  in  non¬ 
signatory  countries,  the  Coast  Guard 
would  propose  using  U.S.  law  as  the 
standard  to  assess  whether  the  flag 
state’s  licensing,  certification  and 
training  standards  meet  the  equivalency 
and  enforcement  tests.  The  regulation 


would  specify  the  documentation  (in 
English)  which  a  flag  state,  or  a  vessel’s 
owner  or  operator,  must  provide  so  that 
the  Coast  Guard  could  determine 
whether  a  vessel  meets  the 
requirements.  The  regulations  would 
also  require  submission  of  the 
information  to  the  Coast  Guard  in 
advance  of  the  vessel’s  arrival.  In  this 
way,  the  vessel’s  owner  or  operator 
would  know  if  the  vessel  would  be 
allowed  to  enter  port.  In  some  cases 
provisional  entry  might  be  permitted. 

The  Coast  Guard  is  also  considering  a 
plan  to  amend  46  CFR  part  30  to  use  the 
Safety  of  Life  at  Sea  Convention  of  1974, 
as  amended  (SOLAS  74/83),  and 
relevant  International  Maritime 
Organization  resolutions  as  guidance  for 
evaluating  manning  levels.  SOLAS  74/ 

83  addresses  manning  levels,  and 
requires  certain  ships  of  signatories  to 
have  an  appropriate  safe  manning 
document  or  its  equivalent.  Annex  1  of 
IMO  resolution  A.481  (XII)  describes  the 
recommended  contents  of  a  SOLAS  safe 
manning  document.  Certificates  of 
Inspection  issued  by  the  U.S.  Coast 
Guard  contain  substantially  the  same 
requirements  as  those  listed  in  this  IMO 
resolution.  In  most  instances,  the  United 
States  will  accept  a  SOLAS  74/83  safe 
manning  document  as  an  alternative  to 
compliance  with  its  manning  standards; 
however,  the  United  States  may 
intervene  under  the  Ports  and 
Waterways  Safety  Act  (33  U.S.C.  1228) 
if  manning  is  manifestly  inadequate. 

As  required  by  statute,  the  Coast 
Guard  is  considering  a  plan,  to  evaluate 
the  manning,  training,  qualification  and 
watchkeeping  standards  of  foreign 
countries  periodically,  and  when  a 
foreign  flag  tank  vessel  is  involved  in  a 
marine  casualty  reportable  under  46 
U.S.C.  6101(a)  (4)  or  (5).  Reportable 
marine  casualties  include  those 
involving  material  damage  affecting  the 
seaworthiness  or  efficiency  of  a  vessel, 
and  those  which  result  in  significant 
harm  to  the  environment.  The 
regulation  would  also  set  the  period 
between  evaluations  not  associated  with 
a  reportable  marine  casualty.  This 
periodic  review  might  simply  be  a 
confirmation  that  the  flag  state  has 
continued  to  meet  its  obligations  under 
STCW,  and  that  the  available 
information  systems  such  as  the  Marine 
Safety  Information  System  (MSIS)  do 
not  reveal  a  pattern  of  deficiencies. 

The  Coast  Guard  is  interested  in 
receiving  comments  on  the  potential 
costs  and  benefits  of  this  regulation,  the 
impact  of  this  regulation,  and  any  of  the 
issues  discussed  in  this  notice  (e.g.,  the 
appropriate  length  of  time  between 
periodic  reviews;  the  combination  of 
factors  listed  previously  as  rebutting  the 


presumption  of  equivalency  under 
STCW ;  or  any  other  factors,  which 
should  result  in  suspension  or 
revocation  of  an  equivalency 
determination,  etc.). 

Because  of  the  potential  impacts  of 
this  regulation,  and  the  results  of  the 
Coast  Guard’s  regulatory  process  review, 
which  indicated  that  public  meetings 
provide  an  excellent  opportunity  for 
valuable  input  at  early  stages  of  the 
development  of  regulations,  the  Coast 
Guard  has  decided  to  hold  a  public 
meeting  at  the  time  and  place  indicated 
in  this  notice. 

Dated:  September  15, 1994. 

J.  F.  McGowan, 

Captain,  U.S.  Coast  Guard,  Acting  Chief, 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 

[FR  Doc.  94-23512  Filed  9-22-94;  8:45  am) 

BILLING  CODE  4910-14-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  94-101,  RM  8510] 

Radio  Broadcasting  Services;  Kerman, 
CA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  Valley  Center  Broadcasting, 
seeking  the  allotment  of  Channel  252A 
to  Kerman,  California,  as  that 
community’s  second  local  FM  service. 
Coordinates  used  for  this  proposal  are 
North  Latitude  36-43-05  and  West 
Longitude  120-03-55. 

DATES:  Comments  must  be  filed  on  or 
before  November  14, 1994,  and  reply 
comments  on  or  before  November  29, 
1994. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  D.C.  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows;  Valley  Center 
Broadcasting,  Attn.:  Joe  S.  Mauk,  365  W. 
Menlo  Avenue,  Fresno,  CA  93704. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-101,  adopted  Sept.  12, 1994,  and 
released  Sept.  20, 1994.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
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normal  business  hours  in  the  FCC’s 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractors,  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  D.C.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of-Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Buies  Division,  Mass  Media  Bureau. 

IFR  Doc.  94-23501  Filed  9-22-94;  8:45  am] 

BILLING  CODE  8712-01-** 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  285  and  678 

[t.D.  091494BJ 

Atlantic  Shark  and  Tuna  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Public  hearings  and  scoping 
meetings;  request  for  comments. 

SUMMARY:  NMFS  will  hold  14 
combination  public  hearing  and  scoping 
meetings  to  receive  comments  from 
fishery  participants  and  other  members 
of  the  public  on  bluefin  tuna,  yellowfm 
and  other  tuna,  and  Atlantic  shark 
management  issues.  The  purpose  of  this 
document  is  to  notify  the  public  of 
hearings  and  provide  for  public 
participation  in  the  management 
process. 

DATES:  Hearings  and  meetings  will  be 
held  October  3  through  6  and  October 
12  through  13, 1994.  See 

SUPPLEMENTARY  INFORMATION  for  specific 


dates  and  times  of  these  combination 
meetings.  Input  for  the  issues/options 
statement  should  be  submitted  by 
September  28, 1994.  Written  comments 
on  the  issues  must  be  received  on  or 
before  November  22, 1994. 

ADDRESSES:  Written  comments  should 
be  sent  to  Richard  H.  Schaefer,  Director, 
Office  of  Fisheries  Conservation  and 
Management  (F/CM),  National  Marine 
Fisheries  Service,  1315  East-West 
Highway,  Silver  Spring,  MD  20910. 
Clearly  mark  the  outside  of  the  envelope 
“Atlantic  Tuna  Comments”  and/or 
“Shark  Comments.”  Input  for  the 
issues/options  statement  may  also  be 
provided  to  the  same  address,  or  by 
sending  a  fax  to  Richard  B.  Stone  at  “ 
301-713-0596.  See  SUPPLEMENTARY 
INFORMATION  for  the  addresses  of  these 
combination  meeting  locations. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
D.  Kelly  for  Atlantic  tunas  or  general 
information,  telephone;  301-713-2347, 
fax:  301-713-0596;  C.  Michael  Bailey 
for  sharks,  telephone;  301-713-2347, 
fax:  301-713-0596. 

SUPPLEMENTARY  INFORMATION:  The 
Atlantic,  Caribbean  and  Gulf  of  Mexico 
shark  fisheries  are  managed  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.).  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  fishery  management 
plan  (FMP)  at  50  CFR  part  678.  The 
Atlantic  tuna  fisheries  are  managed 
under  regulations  at  50  CFR  part  285 
implementing  the  Atlantic  Tvrnas 
Convention  Act  (16  U.S.C  971  et  seq.), 
regulating  the  harvest  of  Atlantic  tunas 
by  persons  and  vessels  subject  to  U.S. 
jurisdiction. 

Issues  for  each  combination  meeting 
are: 

1.  Public  hearing  on  the  Draft 
Environmental  Impact  Statement  (DEIS) 
for  Atlantic  bluefin  tuna. 

2.  Scoping  meeting  on  the  Atlantic 
bluefin  tima  fishery  quota  adjustments, 
allocation  by  user  group,  delayed 
season,  moratorium  on  entry,  and  other 
issues. 

3.  Scoping  meeting  on  the  other 
Atlantic  tunas,  including  permitting  and 
reporting  requirements  for  dealers  and 
fishermen,  changes  in  minimum  size, 
catch  levels,  and  special  management 
zones. 

4.  Scoping  meeting  on  the  Atlantic 
shark  fishery  quota  adjustment. 

Atlantic  Tunas,  Bluefin 

NMFS  released  a  DEIS  for  Atlantic 
bluefin  tuna  in  April  1994.  One  purpose 
of  these  announced  meetings  is  to 
obtain  comments  on  the  DEIS  in  a 
public  hearing.  The  DEIS  examines  a 


wide  range  of  quota  allocation 
alternatives  under  different  levels  oi 
total  quota,  and  should  serve  as 
background  for  discussion  for  a 
proposed  1995  rule.  Copies  of  the  DEIS 
are  available  upon  request  (see  FOR 
FURTHER  INFORMATION  CONTACT). 

These  meetings  will  also  provide  a 
forum  for  open  discussions  on  issues 
related  to  the  1995  Atlantic  tunas  rule 
Recommendations  from  the  1993 
meetings  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT)  call  for 
reduction  of  the  western  Atlantic 
bluefin  tuna  quota  in  1995  of  55  percent 
from  1991  levels,  unless  ICCAT 
scientific  information  indicates 
otherwise.  This  reduction  would  result 
in  a  U.S.  quota  of  743.2  metric  tons.  The 
management  alternatives  presented  in 
the  DEIS  should  provide  the  basis  for 
discussions  on  options  for  the  1995 
fishery. 

Specific  management  issues  for  the 
bluefin  tuna  fishery  that  will  be 
discussed  include:  Moratorium  on  new 
permits  for  all  commercial  gear 
categories,  definition  of  a  harpoon 
vessel,  modifications  to  the  relative 
shares  of  various  user-group  categories,  ' 
and  issues  raised  in  the  petitions  for 
rulemaking. 

Other  Atlantic  Tunas 

Recommendations  from  the  1993 
meetings  of  ICCAT  call  for  countries  to 
maintain  fishing  effort  for  yellowfm 
tuna  at  1992  levels,  since  yellowfm 
stocks  are  now  considered  fully 
exploited,  other  specific  management 
issues  to  be  considered  for  Atlantic 
yellowfm,  bigeye,  and  skipjack  tunas 
include:  Permitting  and  reporting 
requirements  for  fishermen  and  dealers, 
changes  in  the  minimum  size,  and 
establishment  of  catch  levels. 

Petitions  for  Rulemaking 

NMFS  has  received  two  petitions  for 
rulemaking  within  the  past  year.  A 
petition  received  from  the  National 
Fishing  Association  addresses  the 
establishment  of  special  management 
zones  for  recreational  fisheries  for 
Atlantic  tunas,  as  well  as  other  issues. 
The  petition  from  the  General  Category 
Tuna  Association  requests  a  larger 
allocation  of  Atlantic  bluefin  tuna  to  the 
General  category,  prohibition  of 
incidental  catch  of  bluefin  tuna,  and 
modification  of  the  definition  of 
“benefit”  in  benefit-cost  analyses  such 
that  employment  be  considered  a 
benefit  rather  than  a  cost.  The  proposals 
in  these  petitions  will  also  be  discussed 
at  the  scoping  meetings  on  Atlantic 
tunas 
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Atlantic  Sharks 

Final  regulations  implementing  the 
Fishery  Management  Plan  (FMP)  for 
Sharks  of  the  Atlantic  Ocean  became 
effective  on  April  26, 1993.  The  FMP 
concluded  that  the  large  coastal  species 
group  is  overfished  while  the  pelagic 
and  small  coastal  species  groups  are 
fully  exploited.  In  accordance  with  the 
FMP,  a  stock  assessment  workshop  was 
held  in  March  1994.  Lack  of  evidence  of 
improvement  in  the  stocks  of  large 
coastal  sharks,  combined  with  further 
information  on  life  history 
characteristics,  resulted  in  a 
recommendation  from  the  workshop 
that  the  quota  for  large  coastal  sharks 
not  be  increased  in  1995  as  planned  in 
the  FMP.  NMFS  will  conduct  scoping 
meetings  on  the  proposed  modification 
in  the  1995  quota  for  large  coastal 
sharks.  Other  shark  issues  may  also  be 
addressed  at  these  meetings. 

Special  Accommodations 

These  hearings/meetings  are 
physically  accessible  to  people  with 
disabilities.  Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Richard  H. 
Schaefer  by  September  28, 1994,  (see 
ADDRESSES).  To  accommodate  people 
unable  to  attend  a  scoping  meeting  or 
wishing  to  provide  additional 
comments,  NMFS  is  also  soliciting 
written  comments  on  these  and  other 
issues  of  concern  in  these  fisheries, 
including  comments  on  the  DEIS. 

In  addition,  NMFS  requests  input,  by 
mail  or  by  fax,  to  develop  an  issues/ 
options  statement  prior  to  the  scoping 
meetings.  The  issues/options  statement 
will  be  used  as  the  basis  for  discussion 
at  the  hearing/meetings. 

Hearing  Meeting  Locations 

Each  of  these  hearing/meetings 
(unless  otherwise  noted)  will  include  a 
shark  discussion  from  5:00  to  6:00  p.m.. 


a  non-bluefin  tuna  discussion  from  6:00 
to  7:00  p.m.,  and  a  bluefin  discussion 
from  7:00  to  10:00  p.m.  These  scheduled 
times  may  be  adjusted  among  the  three 
fishery  topics  depending  upon 
expressed  interests  of  the  audience. 

Such  adjustments  are  at  the  discretion 
of  the  Meeting  Officer.  The  meeting 
schedule  is  as  follows: 

October  3,  1 994,  Portland,  ME 

Jordan  Seafood  Restaurant 

700  Main  Street 

South  Portland,  ME  04106 

October  3,  1994,  Galveston,  TX 

San  Luis  Hotel  and  Conference  Center 
5222  Seawall  Blvd. 

Galveston,  TX  77551 

October  3,  1994,  Lake  Worth,  FL 

Palm  Beach  Community  College 
Allied  Health  Lecture  Hall,  Room  101 
4200  Congress  Ave. 

Lake  Worth,  FL  33461-4796 

October  4,  1994,  Plymouth,  MA 

Plymouth  High  School 
Obery  Street 
Plymouth,  MA  02360 

October  4,  1 994,  New  Orleans,  LA 

World  Trade  Center  Building 
Suite  1830,  Crescent  City  Room 
#  2  Canal  St. 

New  Orleans,  LA  70130 

October  4,  1994,  Manteo,  NC 

North  Carolina  State  Aquarium 
Airport  Road 
Manteo,  NC  27954 

October  5,  1994,  Selden,  NY 

Suffolk  Community  College 
533  College  Road 
Selden,  NY  11784 

October  5,  1994,  Panama  City,  FL 

NMFS  Panama  City  Lab 
3500  Delwood  Beach  Rd. 

Panama  City,  FL  32407 


October  5,  1994,  Charleston,  SC 

South  Carolina  Wildlife 
and  Marine  Resources  Department 
(MRRI) 

217  Fort  Johnson  Road 
Charleston,  SC  29422 

October 6,  1994,  Tom’s  River,  NJ 

Holiday  Inn 
290  Rt.  37  East 
Tom’s  River,  NJ  08753 

October  6,  1994,  Madeira  Beach 

Madeira  Beach  City  Hall 
300  Municipal  Dr. 

Madeira  Beach,  FL  33708 

October  6,  1994,  Norfolk,  VA 

Lake  Wright  Resort  and  Convention 
Center 

6280  Northampton  Blvd. 

Norfolk,  VA  23502 

October  12,  1 994,  Silver  Spring,  MD  ( 1 
-  5  p.m.) 

NMFS/NOAA/Department  of 
Commerce 

Building  4,  Lobby  Conference  Room 
(1W611) 

Silver  Spring  Metro  Center 
1305  East-West  Highway 
Silver  Spring,  MD  20910 

October  13,  1994,  Boston,  MA 

Hynnes  Convention  Center 

Auditorium 

900  Boyleston  St. 

Boston,  MA  02115 
Additional  meetings  may  be 
announced  at  a  later  date  in  the  Federal 
Register. 

Dated:  September  20. 1994. 

Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  94-23616  Filed  9-20-94;  3:19  pm] 
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This  section  ol  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Packers  and  Stockyards 
Administration 

Posting  of  Stockyards 

Pursuant  to  the  authority  provided 
under  Section  302  of  the  Packers  and 
Stockyards  Act  (7  U.S.C.  202),  it  was 
ascertained  that  the  livestock  markets 
named  below  are  stockyards  as  defined 
by  Section  302(a).  Notice  was  given  to 
the  stockyard  owners  and  to  the  public 
as  required  by  Section  302(b),  by 
posting  notices  at  the  stockyards  on  the 


dates  specified  below,  that  the 
stockyards  are  subject  to  the  provisions 
of  the  Packers  and  Stockyards  Act,  1921, 
as  amended  (7  U.S.C.  181  et  seq.). 


Facility  No.,  name,  and 
location  of  stockyard 

Date  of  posting 

LA-45 — Stanley  Broth¬ 
ers  Livestock,  Inc., 
Bastrop,  Louisiana. 

August  22,  1994. 

NC-1 67— Foothills 
Livestock  Auction, 

Inc.,  Spindle,  North 
Carolina. 

July  11,  1994. 

OK-210 — Winter  Live¬ 
stock,  Inc.,  Enid, 
Oklahoma. 

December  3,  1993. 

TX-342 — Hills  Prairie 
Livestock  Auction 

Co.,  Bastrop,  Texas. 

December  2,  1993. 

TX-343 — Clifton  Live¬ 
stock  Commission 

Co.,  Inc.,  Clinton, 
Texas. 

July  22,  1994. 

Done  at  Washington,  D  C.  this  19th  day  of 
September  1994. 

Merle  E.  Paulsen, 

Acting  Director,  Livestock  Marketing  Division, 
Packers  and  Stockyards  Administration. 

(FR  Doc.  94-23615  Filed  9-22-94;  8:45  am) 
BILUNG  CODE  3410-KD-P 


DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

Notice  of  Petitions  by  Producing  Firms 
for  Determination  of  Eligibility  To 
Apply  for  Trade  Adjustment 
Assistance 

AGENCY:  Economic  Development 
Administration  (EDA). 

ACTION:  To  Give  Firms  an  Opportunity 
to  Comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  [Period  08/16/94-09/15/94] 


Firm  name 

Address 

* 

Date 

petition 

accepted 

Product 

Dyna  Turn  of  Oklahoma,  Inc . 

116  Meadow  Ridge,  Elk  City,  OK  73644  .. 

08/22/94 

Hard  disk  for  drive  unit  in  computer. 

Bags  by  Francis,  Inc  . 

4312  Old  Jonesboro  Road,  Forest  Park. 
GA  30051. 

08/22/94 

Hats  for  girls. 

American  Medical  Sales,  Inc . 

4928  W  Rosecrans  Avenue,  Hawthorne, 
CA  90250-6616. 

08/22/94 

Xray  illuminators. 

Optimized  Devices,  Inc  . 

220  Marble  Avenue,  Pleasantville,  NY 
10570. 

08/29/94 

Automatic  transformer  test  system. 

Goldberger  Doll  Mfg.  Co.,  Inc  . 

538  Johnson  Avenue,  Brooklyn,  NY 
11237. 

08/29/94 

Dolls. 

Barnhart  Industries,  Inc . 

P.O.  Box  278,  Barnhart,  MO  63012  . 

08/31/94 

Soft  sewing  notions,  garters  and  ortho¬ 
dontic  headgear. 

Precision  Technology  Corporation . 

19610  144th  Avenue  Northeast, 

Woodinville,  WA  98072. 

09/08/94 

Aircraft  parts,  fluid  metering  values  and 
medical  equipment  components. 

Louis  Allis  Company  (The) . 

427  East  Stewart  Street,  Milwaukee,  Wl 
53201-2020. 

09/08/94 

Synchronous  and  induction  motors, 
syncronous  generators  and  parts. 

Perma  Pleating  Corporation . 

2171  Anderson  Road,  Greenville,  SC 
29611. 

09/08/94 

Pleating,  apparel  trim  and  covered  but¬ 
tons  of  customer’s  fabric. 

The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm’s  workers, 
or  threat  thereof,  and  to  a  decrease  in 


sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Trade  Adjustment  Assistance 
Division,  Room  7023,  Economic 
Development  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230,  no  later  than  the  close  of 


business  of  the  tenth  calendar  day 
following  the  publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.313,  Trade 
Adjustment  Assistance. 
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Dated:  September  19, 1994. 

Thomas  Heckmann, 

Acting  Director,  Trade  Adjustment  Assistance 
Division. 

(FR  Doc.  94-23551  Filed  9-22-94;  8:45  am] 

BILLING  CODE  3510-24-M 


Bureau  of  Export  Administration 

Electronics  Technical  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Electronics 
Technical  Advisory  Committee  will  be 
held  October  20, 1994,  9:00  a.m., 

Herbert  C.  Hoover  Building,  Room 
1617-M2, 14th  Street  and  Pennsylvania 
Avenue,  NW.,  Washington,  DC.  The 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  with  respect  to  technical 
questions  that  affect  the  level  cd  export 
controls  applicable  to  electronics 
equipment  or  technology. 

Agenda 

General  Session 

1.  Opening  remarks  and  introductions. 

2.  Presentation  or  comments  by  the  public. 

3.  Update  on  reorganization  of  the  Bmeau 
of  Export  Administration  (BXA). 

4.  Update  on  reorganization  of  the 
Technical  Advisory  Committees  (TACs). 

5.  Discussion  on  COCOM  successor  regime. 

6.  Update  on  revisions  to  the  Export 
Administration  Regulations  (EAR). 

Executive  Session 

7.  Discussion  of  matters  properly  classified 
under  Executive  Order  12356,  dealing  with 
U.S.  export  control  programs  and  strategic 
criteria  related  thereto. 

The  General  Session  of  the  meeting  will  be 
open  to  the  public  and  a  limited  number  of 
seats  will  be  available.  To  the  extent  time 
permits,  members  of  the  public  may  present 
oral  statements  to  the  Committee.  Written 
statements  may  be  submitted  at  any  time 
before  or  after  the  meeting.  However,  in  order 
to  facilitate  distribution  of  public 
presentation  materials  to  the  Committee 
members,  the  Committee  suggests  that  you 
forward  your  public  presentation  materials  or 
comments  at  least  one  week  before  the 
meeting  to  the  address  listed  below:  Ms.  Lee 
Ann  Carpenter,  TAC  Unit/OAS/EA  Room 
3886C,  Bureau  of  Export  Administration, 

U.S.  Department  of  Commerce,  Washington, 
DC  20230. 

The  Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  delegate  of  the 
General  Counsel,  formally  determined  on 
January  6, 1994,  pursuant  to  section  10(d)  of 
the  Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee  and  of 
any  Subcommittees  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 

552(C)(1)  shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in  section 
i0  (a)(1)  and  (a)(3),  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 


meetings  or  portions  thereof  will  be  open  to 
the  public. 

A  copy  of  the  Notice  of  Determination  to 
close  meetings  or  portions  of  meetings  of  the 
Committee  is  available  for  public  inspection 
and  copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6020,  U.S. 
Department  of  Commerce,  Washington,  DC. 
For  further  information  or  copies  of  the 
minutes  call  Lee  Ann  Carpenter.  202-482- 
2583. 

Dated:  September  19, 1994. 

Lee  Ann  Carpenter, 

Director.  Technical  Advisory  Committee  Unit. 
[FR  Doc.  94-23650  Filed  9-22-94;  8:45  am] 

BILLING  CODE  3510-OT-M 


Foreign-Trade  Zones  Board 
[Docket  30-94] 

Foreign-Trade  Zone  73 — BWI  Airport, 
MD;  Application  for  Subzone  Status 
Rotorex  Company,  Inc.  (Rotary 
Compressors)  Walkersville,  MD 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Maryland  Department  of 
Transportation,  grantee  of  FTZ  73, 
requesting  special-purpose  subzone 
status  for  the  rotary  compressor 
manufacturing  plant  of  the  Rotorex 
Company,  Inc.  (RCI)  (subsidiary  of 
NYCGR,  Inc.),  located  in  Walkersville, 
Maryland.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  Part 
400).  It  was  formally  filed  on  September 
6, 1994. 

The  RCI  plant  (210,000  sq.  ft.  on  18 
acres)  is  located  at  8301-B  Retreat  Road 
in  Walkersville  (Frederick  County), 
Maryland,  about  55  miles  northwest  of 
Washington,  DC.  The  facility  is  used  to 
produce  rolling  piston  rotary  pumps 
and  compressors  for  R-22  unitary  heat 
pumps  and  air  conditioners  (ranging 
from  5,000  to  18,000  BTUs)  (duty  rate — 
3.4%).  Components  and  materials 
purchased  from  abroad  (some  8%  of 
total  value)  include:  ferrous/non-ferrous 
powder  metal  stampings/valves/ 
overloads,  accumulators,  copper 
discharge  tubes,  valves,  gray  iron 
castings,  hermetic  motors,  capacitors, 
start  assists,  and  terminals  (duty  rate 
range:  0.7-11.2%). 

Zone  procedures  would  exempt  RCI 
from  Customs  duty  payments  on  the 
foreign  components  used  in  export 
production.  On  its  domestic  sales,  RCI 
would  be  able  to  choose  the  duty  rate 
that  applies  to  finished  rotary 
compressors  and  pumps  (3.4%)  for  the 
foreign  components  noted  above.  The 
application  indicates  that  the  savings 


from  zone  procedures  would  help 
improve  the  company’s  international 
competitiveness. 

In  accordance  with  the  Board’s 
regulations,  a  member  of  the  FTZ  Staff 
has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board’s 
Executive  Secretary'  at  the  address 
below.  The  closing  period  for  their 
receipt  is  November  22, 1994.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  to  December  6, 1994. 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Export  Assistance  CenteT,  World 
Trade  Center,  401  E.  Pratt  Street,  Suite 
2432,  Baltimore,  MD  21202 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room 
3716, 14th  Street  &  Constitution 
Avenue,  NW.,  Washington,  DC  20230 
Dated:  September  9. 1994. 

John  J.  Da  Ponte,  )r„ 

Executive  Secretary. 

[FR  Doc.  94-23645  Filed  9-22-94;  8:45  am] 
BILLING  CODE  3510-DS-P 


[Docket  29-94)] 

Foreign-Trade  Zone  122 — Corpus 
Christi,  TX;  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  of  Corpus  Christi 
Authority,  grantee  of  FTZ  122, 
requesting  authority  to  expand  its  zone 
in  the  Corpus  Christi,  Texas,  area, 
within  the  Corpus  Christi  Customs  port 
of  entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  Part  400).  It  was 
formally  filed  on  August  25, 1994. 

FTZ  122  was  approved  on  September 
5, 1985  (Board  Order  310,  50  FR  38020; 
9/19/85)  and  expanded  on  December  6, 
1991  (Board  Order  545,  56  FR  65884; 
12/19/91).  The  zone  project  includes  4 
general-purpose  sites  and  11  subzones 
in  the  Corpus  Christi  port  of  entry  area. 
The  general-purpose  zone  sites  are: 

Site  1  (613  acres) — ship  channel  portion 

of  the  Port  of  Corpus  Christi  Inner 

Harbor  Terminal  Complex 
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Site  2  (150  acres) — Corpus  Christi 
Industrial  Technology  Park,  owned  by 
the  City 

Site  3  (14  acres) — Ray  West  Warehouse 
Company  warehouse,  located  within 
two  miles  of  the  Port  and  downtown 
Site  4  (176  acres) — American  Petrofina 
Marketing,  Inc.  bulk  storage  facility, 
•ocated  at  the  mouth  of  the  ship 
channel 

The  applicant  is  now  requesting 
authority  to  expand  the  existing  site  and 
add  two  new  sites: 

— Expand  Site  1  to  include  the  entire 
Port  of  Corpus  Christi  Inner  Harbor 
terminal  complex  (7,275  acres, 
excluding  the  area  on  which  Subzone 
122H  (Hitox)  is  located) 

— Add  two  general-purpose  sites: 

— (Proposed  Site  5,  3  acres) — 
Brownsville  Gulfside  Warehouse, 
Inc.,  located  at  6530  Leopard  Street, 
Corpus  Christi,  owned  by  L.L. 

Harris  Warehouse  Properties,  Inc. 

— (Proposed  Site  6,  3  acres) — South 
Texas  Freezer  Company,  Inc., 
located  at  260  McBride  Lane, 

Corpus  Christi 

No  specific  manufacturing  requests 
are  being  made  at  this  time.  Such 
requests  would  be  made  to  the  Board  on 
a  case-by  case  basis. 

In  accordance  with  the  Board’s 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board’s 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  November  22, 1994.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  December  6, 1994). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

Office  of  the  Port  Director,  U.S.  Customs 
Service,  Government  Plaza,  400  Mann 
Street,  Suite  305,  Corpus  Christi, 
Texas  78401 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room 
3716, 14th  &  Pennsylvania  Avenue, 
NW,  Washington,  DC  20230 
Dated:  September  9, 1994. 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  94-23646  Filed  9-22-94;  8:45  am) 

BILLING  CODE  3510-OS-P 


International  Trade  Administration 
[A-475-031] 

Large  Power  Transformers  From  Italy; 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  On  April  7, 1994,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  finding  on  large  power 
transformers  (LPTs)  from  Italy.  These 
final  results  of  review  cover  one 
manufacturer/exporter  of  this 
merchandise  and  the  period  from  June 
1, 1992,  through  May  31, 1993. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Analysis  of  the 
comments  received  resulted  in  no 
change  in  the  margin  for  these  final 
results. 

EFFECTIVE  DATE:  September  23, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Hanley  or  Michael  Rill,  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230; 
telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  April  7,  1994,  the  Department 
published  in  the  Federal  Register  (59 
FR  16616)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  finding  on  LPTs  from  Italy 
(37  FR  11772,  June  14,  1972).  The 
Department  has  now  completed  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act). 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  LPTs;  that  is,  all  types  of 
transformers  rated  10,000  kVA  (kilovolt¬ 
amperes)  or  above,  by  whatever  name 
designated,  used  in  the  generation, 
transmission,  distribution,  and 
utilization  of  electric  power.  The  term 
“transformers”  includes,  but  is  not 
limited  to,  shunt  reactors, 
autotransformers,  rectifier  transformers, 
and  power  rectifier  transformers.  Not 
included  are  combination  units, 
commonly  known  as  rectiformers,  if  the 
entire  integrated  assembly  is  imported 
in  the  same  shipment  and  entered  on 


the  same  entry  and  the  assembly  has 
been  ordered  and  invoiced  as  a  unit, 
without  a  separate  price  for  the 
transformer  portion  of  the  assembly. 

This  merchandise  is  currently 
classifiable  under  the  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
8504.22.00,  8504.23.00,  8504.34.33, 
8504.40.00,  and  8504.50.00.  The  HTS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes. 

The  written  description  remains 
dispositive. 

The  review  period  is  June  1, 1992, 
through  May  31, 1993.  The  review 
covers  one  manufacturer/exporter  of 
LPTs,  Tamini  Costruzioni 
Elettromeccaniche  (Tamini). 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  case 
and  rebuttal  briefs  from  the  petitioner, 
ABB  Power  T&D  Company,  Inc.  (ABB), 
and  the  respondent,  Tamini. 

Comments:  ABB  contends  that  the 
present  factual  record  in  this 
administrative  review  is  insufficient  for 
the  Department  to  issue  a  final 
determination  supported  by  “substantial 
evidence  on  the  record.”  ABB  asserts 
that  the  Department  has  not  collected 
sufficient  information  to  confirm  the 
accuracy  of  respondent’s  allocation 
methodology,  which  uses  direct  labor 
costs  to  allocate  indirect  manufacturing 
(overhead)  costs  to  the  transformers  sold 
to  the  United  States.  ABB  believes  that 
Tamini ’s  allocation  methodology  may 
not  adequately  account  for  the  indirect 
manufacturing  costs  incurred  by 
respondent  to  produce  the  U.S. 
transformers.  ABB  argues  that  the 
Department’s  decision  to  collect 
detailed  information  on  the  labor  costs 
of  the  two  transformers  sold  to  the 
United  States  does  not  address  the  issue 
of  whether  the  methodology  properly 
allocates  indirect  costs  across  all  units. 
ABB  requests  that  we  also  require 
respondent  to  submit  a  separate  analysis 
of  the  direct  labor  costs  for  all  other 
transformers  produced  by  respondent 
during  the  period  of  review  (POR).  Only 
by  collecting  such  detailed  information 
on  all  transformers  produced  during  the 
POR  can  the  Department  satisfy  itself 
that  Tamini  has  not  selected  a  model 
with  abnormally  low  direct  labor  costs 
in  an  effort  to  deflate  its  real  cost  of 
production. 

ABB  states  that,  should  the 
Department  decide  not  to  conduct  a 
separate  analysis  of  the  direct  labor 
costs  for  each  transformer  produced  by 
Tamini  during  the  POR,  it  should 
conduct  an  on-site  verification  or 
request  that  Tamini  provide  the 
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financial  documents  that  were  used  to 
develop  the  allocation  methodology. 

I  Inless  the  Department  obtains 
additional  information  using  one  of 
these  alternatives,  ABB  argues  that  the 
record  will  not  contain  sufficient  data  to 
calculate  a  dumping  margin  and  the 
Department  must  base  its  final 
determination  on  the  best  information 
available. 

Tamini  claims  that  ABB’s  assertions 
are  based  entirely  on  a 
misunderstanding  of  its  allocation 
methodology.  Tamini  asserts  that, 
despite  ABB’s  comments  to  the 
contrary,  its  allocation  methodology 
does  not  involve  the  selection  of  any 
model  for  purposes  of  allocating  costs. 
Tamini  states  that  it  proportionately 
allocated  actual  indirect  manufacturing 
costs  to  the  U.S.  transformers  based  on 
the  ratio  of  the  actual  direct  labor  costs 
of  the  U.S.  transformers  to  the  total 
direct  labor  costs  for  all  transformers. 

Tamini  argues  that  ABB’s  analysis  of 
its  reported  actual  direct  labor  costs  is 
neither  accurate  nor  objective  since  it 
attempts  to  compare  a  simple  average 
per  unit  labor  cost  to  the  actual  labor 
costs  of  the "0.5.  transformers. 

According  to  Tamini,  such  a  simple  per 
unit  average  does  not  take  into  account 
the  vast  differences  among  the  various 
transformers  produced  by  Tamini . 
Furthermore,  Tamini  claims  thHt  the 
simple  average  calculated  by  ABB  is 
inaccurate  since  it  divide  the  total 
labor  costs  for  all  transformers  by  the 
number  of  units  of  LPTs  sold.  Finally, 
Tamini  claims  that  it  has  demonstrated 
that  all  direct  labor  costs  shown  on  its 
financial  statements  were  accounted  for 
in  the  allocation  methodology  and  that 
it  has  provided  extensive 
documentation  of  the  accuracy  of  the 
direct  labor  costs  submitted  far  the  U.S. 
transformers. 

Tamini  notes  that  the  underlying  data 
which  would  enable  it  to  conduct  an 
analysis  of  the  direct  labor  costs  for  each 
transformer  produced  during  the  POR 
are  not  computerized.  Therefore.  Tamini 
contends  that  such  a  requirement  would 
be  extremely  time-consuming  and 
burdensome.  Furthermore,  Tamini 
claims  that  such  detailed  cost 
information  on  all  other  transformers 
produced  during  the  POR  would  be 
pointless  since  it  would  not  produce 
information  useful  for  the  Department’s 
calculations. 

Department’s  Position:  We  disagree 
with  ABB’s  assertion  that  there  is 
insufficient  evidence  on  the  record  to 
sustain  a  final  determination. 
Respondent  has  submitted  a  substantial 
amount  of  information  to  account  for  all 
direct  labor  costs  shown  on  its  financial 
statements.  Tamini  has  also  provided 


detailed  documentation  of  the  direct 
labor  costs  incurred  to  produce  the 
transformers  exported  to  the  United 
States.  In  fact,  some  of  the 
documentation  submitted  by 
respondent,  such  as  payroll  records  and 
portions  of  the  general  ledger,  is  usually 
only  requested  at  verification.  Since 
Tamini  has  submitted  substantial 
supporting  information  and  we  have  no 
reason  to  suspect  that  the  reported 
direct  labor  costs  used  in  the  allocation 
do  not  accurately  reflect  respondent’s 
cost  experience,  we  disagree  with  ABB’s 
argument  that  it  is  necessary  to  collect 
the  total  direct  labor  costs  for  each 
transformer  produced  during  the  POR. 

Furthermore,  we  agree  with  Tamini 
that  ABB’s  analysis  of  Tamini ’s  reported 
actual  direct  labor  costs  is  flawed. 

ABB’s  calculation  of  a  per  emit  average 
labor  cost  uses  only  LPTs  in  its 
denominator,  rather  than  all  types  of 
transformers  produced  by  respondent 
during  the  POR.  ABB’s  analysis  also 
does  not  take  into  account  the  fact  that 
the  respondent  produced  a  variety  of 
transformers  of  different  types,  almost 
all  of  which  have  unique  characteristics. 
Such  analysis  incorrectly  assumes  that 
all  of  Tamini’s  products  incurred  the 
same  direct  labor  costs.  Since  LPTs  are 
highly  complex  merchandise  which  are 
custom  designed  to  the  specifications  of 
the  individual  customers,  it  is  necessary 
to  base  the  constructed  value  on  the 
actual  costs  of  the  units  sold  to  the 
United  States  rather  than  an  average 
cost  of  vastly  dissimilar  units. 

Finally,  in  accordance  with  section 
353.36(v)(A)  of  our  regulations, 
petitioner  may  submit  a  written  request 
for  verification  not  later  than  120  days 
after  the  date  of  initiation.  Considering 
that  petitioner’s  verification  request  was 
untimely,  that  ample  documentation  of 
the  type  usually  examined  at 
verification  has  been  submitted,  and 
that  there  is  no  evidence  suggesting  that 
the  information  submitted  by 
respondent  does  not  accurately  reflect 
its  cost  experience,  we  declined  to 
verify. 

Final  Results  of  Review 

As  a  result  of  this  review,  we 
determine  no  dumping  margins  exist  foT 
Tamini  for  the  period  June  1, 1992, 
through  May  31, 1993. 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  cash 
deposit  requirements  will  be  effective 
for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 


from  warehouse,  for  consumption  on  or 
after  the  publication  date  of  these  final 
results  of  administrative  review,  as 
provided  by  section  751(a)(1)  of  the 
Tariff-Act:  (1)  The  cash  deposit  rate  for 
Tamini  will  be  the  rate  established  in 
the  final  results  of  this  administrative 
review;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  (4)  the  cash  deposit  rate 
for  all  other  manufacturers  or  exporters 
will  be  92.47  percent. 

On  May  25, 1993,  the  Court  of 
International  Trade  (CIT)  in  Floral 
Trade  Council  v.  United  States,  Slip  Op. 
93-79,  and  Federal-Mogul  Corporation 
v.  United  States,  SlipOp.  93-t83, 
decided  that  once  an  “all  others”  rate  is 
established,  it  can  only  be  changed 
through  an  administrative  review.  The 
Department  has  determined  that  in 
order  to  implement  these  decisions.it  is 
appropriate  to  reinstate  the  original  “all 
others”  rate  from  the  LTFV  investigation 
(or  that  rate  as  amended  for  correction 
of  clerical  errors  or  as  a  result  of 
litigation)  in  proceedings  governed  by 
antidumping  duty  orders  as  the  “all 
others”  rate  for  cash  deposits  in  all 
current  and  future  administrative 
reviews.  In  proceedings  governed  by 
antidumping  findings,  unless  we  are 
able  to  ascertain  the  “all  others”  rate 
from  the  Treasury  LTFV  investigation, 
the  Department  has  determined  that  it  is 
appropriate  to  adopt  the  “new  shipper” 
rate  established  in  the  first  final  results 
of  administrative  review  published  by 
the  Department  (or  that  rate  as  amended 
for  correction  of  clerical  errors  or  as  a 
result  of  litigation)  as  the  “all  others” 
rate  for  the  purposes  of  establishing 
cash  deposits  in  all  current  and  future 
administrative  reviews. 

Because  this  proceeding  is  governed 
by  an  antidumping  finding,  and  we  are 
unable  to  ascertain  the  “all  others"  rate 
from  the  Department  of  Treasury  LTFV 
investigation,  the  Department  has 
adopted  the  “new  shipper”  rate  of  92.47 
percent  established  in  the  first  final 
results  published  by  the  Department  in 
the  Federal  Register  on  August  6, 1984 
(49  FR  31313). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 
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This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary’s  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
nf  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  disposition  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
353.34(d).  Timely  written  notification  of 
the  retum/destruction  of  APO  materials 
or  conversion  to  judicial  protective 
order  is  hereby  requested.  Failure  to 
comply  with  the  regulations  and  the 
terms  of  an  APO  is  a  sanctionable 
violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675  (a)(1)) 
and  19  CFR  353.22. 

Dated:  September  12, 1994. 

Paul  L.  Joflfe, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  94-23647  Filed  9-22-94;  6:45  am] 

BILLING  CODE  351 0-DS-P 


[C-549-804] 

Carbon  Steel  Butt-Weld  Pipe  Fittings 
From  Thailand;  Termination  of 
Countervailing  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Termination  of 
Countervailing  Duty  Administrative 
Review  (1/1/93-12/31/93). 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  terminating  the 
countervailing  duty  administrative 
review  of  the  order  on  carbon  steel  butt¬ 
weld  pipe  fittings  from  Thailand 
initiated  on  February  17, 1994  (59  FR 
7979). 

EFFECTIVE  DATE:  September  23, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Stroup  or  Maria  MacKay, 
Office  of  Countervailing  Compliance. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202) 482-2786. 


Background 

On  January  5, 1994,  the  Department 
published  in  the  Federal  Register  (59 
FR  565)  a  notice  of  “Opportunity  to 
Request  Administrative  Review”  on  the 
countervailing  duty  order  on  carbon 
steel  butt-weld  pipe  fittings  from 
Thailand  (55  FR  1695;  January  18, 1990) 
for  the  period  January  1, 1993  through 
December  31. 1993.  On  January  31, 

1994,  the  U.S.  Fittings  Group  (the 
Group),  an  ad  hoc  trade  association  of 
U.S.  manufacturers  of  the  subject 
merchandise  and  petitioner  in  the 
countervailing  duty  investigation, 
requested  that  the  Department  conduct 
an  administrative  review  of  the  subject 
countervailing  duty  order.  No  other 
interested  party  requested  a  review. 

On  February  17, 1994,  the  Department 
published  a  notice  of  initiation  of  a 
review  of  the  order  (59  FR  7979).  On 
May  12, 1994,  the  Group  withdrew  its 
request  for  an  administrative  review. 
Because  the  request  for  withdrawal  was 
timely  pursuant  to  19  CFR  355.22(a)(3), 
the  Department  is  terminating  this 
review. 

This  notice  is  published  pursuant  to 
section  751(a)  of  the  Tariff  Act  of  1930, 
as  amended  (19  U.S.C.  1675(a)(1)),  and 
19  CFR  355.22(a)(3). 

Dated:  September  14, 1994. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  94-23648  Filed  9-22-94;  8:45  am) 

BILLING  CODE  351 0-DS-P 


EPA,  et  ah;  Notice  of  Consolidated 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  AM  and  5:00  PM  in  Room 
4211,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  N.W., 
Washington,  D.C. 

Docket  Number:  94-058.  Applicant: 
US  EPA,  EMSL-Cincinnati,  Cincinnati, 
OH  45268.  Instrument:  Electrothermal 
Vaporization  Unit  and  Interface 
Upgrade.  Manufacturer:  Fisons 
Instruments,  United  Kingdom.  Intended 
Use:  See  notice  at  59  FR  29417,  June  7, 
1994.  Advice  Received  From:  National 
Institutes  of  Health,  July  18, 1994. 

Docket  Number:  94-072.  Applicant: 
University  of  Florida,  Gainesville,  FL 
32611-2046.  Instrument:  Laser  Ablation 
System  for  ICP  Mass  Spectrometer, 
Model  System  266.  Manufacturer: 
Finnigan,  United  Kingdom.  Intended 


Use:  See  notice  at  59  FR  32418,  June  23, 
1994.  Advice  Received  From:  National 
Institutes  of  Health,  August  22, 1994. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments,  for  the  purposes  for  which 
the  instruments  are  intended  to  be  used, 
is  being  manufactured  in  the  United 
States.  Reasons:  These  are  compatible 
accessories  for  existing  instruments  for 
the  use  of  the  applicants.  In  each  case, 
the  instrument  and  accessory  were 
made  by  the  same  manufacturer.  The 
National  Institutes  of  Health  advises 
that  the  accessories  are  pertinent  to  the 
intended  uses  and  that  it  knows  of  no 
comparable  domestic  accessories. 

We  know  of  no  domestic  accessories 
which  can  be  readily  adapted  to  the 
existing  instruments. 

Pamela  Woods 

Acting  Director,  Statutory  Import  Programs 
Staff 

[FR  Doc.  94-23644  Filed  9-22-94;  8:45  ami 

BILLING  COOE  3510-DS-f 


The  University  of  Texas  Health  Science 
Center,  et  a!.;  Notice  of  Consolidated 
Decision  on  Applications  for  Duty-Free 
Entry  of  Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  94-052.  Applicant: 
The  University  of  Texas  Health  Science 
Center,  Houston,  TX  77030.  Instrument: 
Manipulators,  Ball  Joints  and  Magnetic 
Stands.  Manufacturer:  Narishige,  Japan. 
Intended  Use:  See  notice  at  59  FR 
29417,  June  7, 1994.  Reasons:  The 
foreign  instrument  provides:  (1)  right  or 
left  handed  operation,  (2)  a  meta  barrier, 
(3)  suction,  (4)  thermister  and 
microscope  in  a  crowded  setup  and  (5) 
small  size  and  light  weight.  Advice 
Received  From:  National  Institutes  of 
Health,  July  18, 1994. 

Docket  Number:  94-053.  Applicant: 
University  of  Alabama  at  Birmingham, 
Birmingham,  AL  35249.  Instrument: 
Mass  Spectrometer,  Model  Optima. 
Manufacturer:  Fisons  Instruments, 
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United  Kingdom.  Intended  Use:  See 
notice  at  59  FR  29417,  June  7, 1994. 
Reasons:  The  foreign  instrument 
provides  a  sensitivity  of  1  mass  44  ion 
per  1100  molecules  of  C02  and  cold 
finger  internal  precision  of  0.02  per  mil 
for  1  bar  pi  samples  of  C02.  Advice 
Received  From.  National  Institutes  of 
Health,  July  18, 1994. 

Docket  Number:  94-059.  Applicant: 
Louisiana  Tech  University,  Ruston.  LA 
71272.  Instrument:  Deep  X-ray 
Lithography  Scanner.  Manufacturer: 
Jenotik,  GmbH,  Germany  Intended  Use: 
See  notice  at  59  FR  29417,  June .7,  1994. 
Reasons:  The  foreign  instrument 
provides  an  enclosed  system  that  can  be 
evacuated  to  0.1  mbar  and  backfilled 
with  helium  to  minimize  exposure  of 
polymer  chains  to  oxygen.  Advice 
Received  From:  A  university  research 
department,  July  26, 1994. 

Docket  Number:  94—060.  Applicant: 
Massachusetts  Institute  of  Technology, 
Cambridge,  MA  02139.  Instrument: 
Triaxial  Deformation  Apparatus  for 
testing  rocks  at  high  temperature  and 
pressure.  Manufacturer:  Paterson 
Instruments  Pty,  Ltd..  Australia. 

Intended  Use:  See  notice  at  59  FR 
29417,  June  7,  1994.  Reasons:  The 
foreign  instrument  provides:  (1) 
temperatures  to  1400°C,  (2)  confining 
pressures  to  700  MPa,  (3)  maximum 
axial  load  to  100  kN  and  (4) 
measurement  of  permeability  and  fluid 
transport  during  triaxial  testing.  Advice 
Received  From:  Los  Alamos  National 
Laboratory,  August  3, 1994. 

Docket  Number:  94-062.  Applicant: 
Rutgers  University,  New  Brunswick,  NJ 
08903-0231.  Instrument:  Fluorometer, 
Model  Aquatracka.  Manufacturer: 
Chelsea  Instruments,  Ltd.,  United 
Kingdom.  Intended  Use:  See  notice  at  59 
FR  29417,  June  7, 1994.  Reasons:  The 
foreign  instrument  provides:  (1)  a  single 
log  scale  covering  four  decades,  (2) 
changeable  filters  and  (3)  interface  with 
a  CTD  data  logger.  Advice  Received 
From:  National  Institutes  of  Health,  July 
18,  1994. 

Docket  Number:  94-063.  Applicant: 
Regents  of  the  University  of  California, 
Berkeley,  Berkeley,  CA  94720. 
Instrument:  Segmented  Thermal 
Manikin.  Manufacturer:  Thermal 
Insulation  Laboratory,  Denmark. 
Intended  Use:  See  notice  at  59  FR 
29417,  June  7, 1994.  Reosons:  The 
foreign  instrument  provides:  (1)  a 
manikin  with  16  body  segments,  (2) 
outside  computer  controlled  heating 
and  skin  temperature  elements  and  (4) 
a  breathing  function  simulator.  Advice 
Received  From:  National  Institutes  of 
Health,  July  18, 1994. 

Docket  Number:  94-077  Applicant: 
The  Ohio  State  University,  Columbus, 


OH  43235.  Instrument:  High  Power, 
High  Pressure  Arc  Discharge  Plasma 
Source  System.  Manufacturer •  Institute 
of  Problems  of  Electrophysics,  CIS. 
Intended  Use:  See  notice  at  59  FR 
34412,  July  5, 1994.  Reasons.  The 
foreign  instrument  provides  high 
pressure  plasma  flow  with  high  power 
(to  100  GW)  and  impulse  pressure  (to 
1000  MPa)  for  efficient  acceleration  of 
projectiles  to  high  speeds  (>4000  m/s). 
Advice  Received  From:  The  Army 
Research  Laboratory,  Aberdeen,  August 
4,  1994. 

The  National  Institutes  of  Health,  a 
university  research  department,  Los 
Alamos  National  Laboratory  and  The 
Army  Research  Laboratory,  advise  that 
(1)  the  capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant’s  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 

Pamela  Woods, 

Acting  Director,  Statutory  Import  Programs 
Staff. 

|FR  Doc.  94-23649  Filed  9-22-94:  8:45  am) 

BILLING  CODE  3510-OS-F 


National  Institute  of  Standards  and 
Technology 

Malcolm  Baldrige  National  Quality 
Award's  Judges  Panel 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Department  of 
Commerce. 

ACTION:  Notice  of  Partially  Closed 
Meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the  Judges 
Panel  of  the  Malcolm  Baldrige  National 
Quality  Award  will  meet  on  Tuesday, 
October  11, 1994,  from  8:00  a.m.  to  5:30 
p.m.;  on  Wednesday,  October  12,  1994. 
from  8:00  a.m.  to  5:30  p.m.;  and  on 
Thursday,  October  13. 1994,  from  8:00 
a.m.  to  5:30  p.m.  The  Judges  Panel  is 
composed  of  nine  members  prominent 
in  the  field  of  quality  management  and 
appointed  by  the  Secretary  of 
Commerce.  The  Panel’s  agenda  has  two 
parts:  (1)  Update  on  legislation 
regarding  the  award  program,  review  of 
the  1994  award  process,  and  planning 
the  agenda  for  the  1995  award  process; 
and  (2)  final  judging  of  1994  applicants, 
including  a  review  of  each  of  the  1994 


site  visits.  Part  (1)  of  the  agenda  which 
deals  with  legislation  and  planning  the 
1995  award  process  will  be  open  to  the 
public.  The  agenda  for  part  (2)  of  the 
meeting  includes  judging  of  the  1994 
applicants,  which  involves  examination 
of  records  and  discussions  of  applicant 
data,  will  be  closed  to  the  public  in 
accordance  with  Section  552b(c)(4)  of 
Title  5,  United  States  Code. 

DATES:  The  meeting  will  convene 
October  11, 1994,  at  8:00  a.m.  and 
adjourn  at  5:30  p.m.  on  October  13, 

1994.  The  meeting  will  be  open  to  the 
public  on  October  11  from  8:00  a.m.  to 
11:00  a.m.  The  meeting  will  be  closed 
on  October  11  from  11:00  a.m.  to  5:30 
p.m.,  and  on  October  12  from  8:00  a.m. 
to  5:30  p.m.,  and  on  October  13  from 
8:00  a.m.  to  5:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  National  Institute  of  Standards  and 
Technology,  Administration  Building. 
Gaithersburg,  Maryland  20899. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Curt  W.  Reimann,  Director  for 
Quality  Programs,  National  Institute  of 
Standards  and  Technology, 

Gaithersburg,  Maryland  20899. 
telephone  number  (301)  975-2036. 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on  March 
4,  1994,  that  the  meeting  of  the  Judges 
Panel  will  be  closed  pursuant  to  section 
10(d)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  app.  22,  section 
10(d)  for  those  portions  of  the  meeting 
which  involve  examination  of  records 
and  discussion  of  matters  mentioned 
above,  may  be  closed  to  the  public  in 
accordance  with  section  552b(c)(4)  of 
Title  5,  United  States  Code,  since  those 
portions  of  the  meeting  are  likely  to 
disclose  trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  which  is  privileged  or 
confidential. 

Dated:  September  19, 1994, 

Samuel  Kramer, 

Associate  Director. 

[FR  Doc.  94-23575  Filed  9-22-94:  8  45  am| 

BILLING  CODE  3510-13-M 


National  Oceanic  and  Atmospheric 
Administration 

Coastal  Zone  Management:  Federal 
Consistency  Appeals  by  Mobile 
Exploration  &  Producing  Southeast, 
Inc.,  From  Objections  by  the  State  of 
North  Carolina 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce. 
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ACTION:  Notice  of  decisions. 

SUMMARY:  On  September  2, 1994,  the 
Secretary  of  Commerce  (Secretary) 
issued  decisions  in  two  consistency 
appeals  of  Mobile  Exploration  & 
Producing  Southeast,  Inc.  (Mobil). 

Mobil  is  die  operator  of  Outer 
Continental  Lease  OCS  A-0236,  an  oil 
and  gas  lease  in  federal  waters 
approximately  39  miles  off  North 
Carolina’s  (State)  coast,  known  as 
Manteo  Area  Block  467  (Block  467).  In 
one  decision,  the  Secretary  declined  to 
override  the  State’s  objection  to  Mobil’s 
proposed  drilling  discharges.  In  a 
second  decision,  the  Secretary  declined 
to  override  the  State’s  objection  to 
Mobil's  overall  Plan  of  Exploration 
(POE). 

Mobil  submitted  its  proposed  POE  for 
Block  467  to  the  Minerals  Management 
Service  of  the  Department  of  the  Interior 
on  August  20, 1990.  Mobil  proposed 
drilling  one  exploratory  well  to  assess 
hydrocarbon  reserves  in  an  area  near 
“the  Point,”  a  biologically  unique  area 
defined  by  the  convergence  of  the  Gulf 
Stream,  slope,  and  shelf  waters,  and 
containing  significant  natural  resources. 
The  Point  is  a  prime  fishing  area  fcrr 
North  Carolina  fishermen. 

Mobil  also  applied  for  a  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  required  by  section 
402(a)  of  the  Federal  Water  Pollution 
Control  Act,  as  amended  (Clean  Water 
Act),  for  its  drilling  discharge  activity. 

In  conjunction  with  the  exploratory 
drilling,  Mobil  proposed  the  discharge 
of  drilling  wastes  in  accordance  with  its 
NPDES  permit  application. 

Mobil  has  certified  that  the  POE  and 
drilling  discharge  activities  are 
consistent  with  the  State’s  Coastal 
Management  Program  (CMP).  The  State 
objected  to  Mobil’s  POE  and  drilling 
discharges  based  upon  a  lack  of 
necessary  information  to  assess  the 
consistency  of  Mobil’s  activities.  Under 
sections  307(c)(3)  (A)  and  (B)  of  the 
Coastal  Zone  Management  Act,  as 
amended  (CZMA),  and  15  CFR  930.121 
and  930.122,  the  State’s  objections 
preclude  any  Federal  agency  from 
issuing  any  permit  or  license  for  Mobil’s 
proposed  activities,  unless  the  Secretary 
finds  that  the  activities  are  either 
consistent  with  the  objectives  or 
purposes  of  the  CZMA  (Ground  I)  or 
necessary  in  the  interest  of  national 
security  (Ground  II).  If  the  requirements 
of  either  Ground  I  or  Ground  II  are  met, 
the  Secretary  must  override  the  State’s 
objections.  In  accordance  with  sections 
307(c)(3)  (A)  and  (B)  of  the  CZMA, 
Mobil  filed  with  the  Secretary  two 
separate  appeals:  (1)  from  the  State’s 
objections  to  Mobil’s  proposed  POE  and 


(2)  from  the  State’s  objections  to  Mobil’s 
proposed  drilling  discharges.  Mobil 
argued  both  Grounds  I  and  II  for  a 
Secretarial  override  in  each  appeal. 

Several  threshold  issues  were  raised 
by  Mobil  and  the  State  during  the 
course  of  both  appeals.  The  decisions 
determined,  in  part,  that  the  State’s 
objections  were  properly  lodged,  and 
that  the  Secretary  will  necessarily 
determine  the  adequacy  of  information 
for  an  override  rather  than  summarily 
dismiss  these  appeals. 

Upon  consideration  of  the 
information  submitted  by  Mobil,  the 
State  and  interested  Federal  agencies, 
the  Secretary  made  the  findings 
discussed  below. 

The  decisions  find  that  Mobil’s 
proposed  activities  satisfy  the  first 
element  of  Ground  I  because  its  POE 
furthers,  and  its  NPDES  permit 
discharges  indirectly  further,  one  of  the 
objectives  or  purposes  of  the  CZMA. 

The  CZMA  recognizes  a  national 
objective  in  achieving  a  greater  degree  of 
energy  self-sufficiency. 

Regarding  the  second  element  of 
Ground  I,  however,  the  decisions  find 
that  the  proposed  exploration  and 
drilling  discharge  activities  will 
adversely  affect  the  State’s  coastal 
resources  and  uses.  Moreover,  the 
information  in  the  record  of  each  appeal 
is  insufficient  to  adequately  identify  the 
extent  of  the  individual  and  cumulative 
adverse  effects.  Consequently,  the 
decisions  conclude  that  the  information 
in  the  record  of  each  appeal  is 
inadequate  to  determine  that  the 
national  interest  benefits  of  Mobil’s 
proposed  POE  and  drilling  discharges 
outweigh  the  proposed  activities’ 
adverse  effects  on  the  State’s  coastal 
resources  and  uses.  Therefore,  Mobil’s 
proposed  activities  do  not  satisfy  the 
second  element  of  Ground  I. 

The  decisions  find  that  Mobil’s 
proposed  activities  satisfy  the  third 
element  of  Ground  I  because  the 
proposed  exploration  and  drilling 
discharge  activities  will  not  violate  the 
Clean  Air  Act  or  the  Clean  Water  Act. 
The  decisions  also  find  that  Mobil’s 
proposed  activities  satisfy  the  fourth 
element  of  Ground  I  because  there  is  no 
reasonable  alternative  available  to  Mobil 
that  would  allow  the  proposed 
exploration  and  drilling  discharge 
activities  to  be  carried  out  in  a  manner 
consistent  with  the  State’s  CMP. 

Finally,  the  decisions  find  that  neither 
Mobil  nor  any  Federal  agency 
commenting  on  Ground  II  specifically 
identified  or  explained  how  Mobil’s 
inability  to  proceed  with  its  proposed 
activities  would  significantly  impair  a 
national  defense  or  other  national 
security  interest. 


Because  Mobil’s  proposed  POE  and 
drilling  discharge  activities  fail  to 
satisfy  all  four  of  the  requirements  of 
Ground  I  and  do  not  meet  the 
requirements  of  Ground  II,  the  Secretary 
did  not  override  the  State’s  objections  to 
Mobil’s  proposed  exploration  and 
drilling  discharges.  Consequently,  the 
proposed  exploration  and  drilling 
discharge  activities  may  not  be 
permitted  by  Federal  agencies.  Copies  of 
the  two  decisions  may  be  obtained  from 
the  office  listed  below. 

FOR  ADDITIONAL  INFORMATION  CONTACT: 

Roger  B.  Eckert.  Attorney- Adviser, 

Office  of  the  Assistant  General  Counsel 
for  Ocean  Services,  National  Oceanic 
and  Atmospheric  Administration,  U.S. 
Department  of  Commerce,  1305  East- 
West  Highway,  room  6111,  Silver 
Spring,  Maryland  2091Q;  301-713-2967 

(Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance) 

Dated:  September  16, 1994. 

James  W.  Brennan, 

Acting  General  Counsel. 

[FR  Doc.  94-23541  Filed  9-22-94;  8:45  am] 

BILLING  CODE  3510-08-M 


[Docket  No.  940947-4247;  I.D.  072994C] 

Endangered  and  Threatened  Species; 
Mid-Columbia  River  Summer  Chinook 
Salmon 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  determination. 


SUMMARY:  NMFS  has  determined  that 
the  mid-Columbia  River  summer 
chinook  salmon,  as  petitioned,  do  not 
constitute  a  “species"  under  the 
Endangered  Species  Act  of  1973,  as 
amended,  (ESA)  and  therefore  does  not 
qualify  for  listing  under  the  ESA  at  this 
time.  However,  the  mid-Columbia  River 
summer  chinook  are  part  of  a  larger 
evolutionarily  significant  unit  (ESU) 
that  includes  all  late-run  (summer  and 
fall)  Columbia  River  chinook  salmon 
from  the  mainstem  Columbia  River  and 
tributaries  between  Chief  Joseph  and 
McNary  dams,  termed  mid-Columbia 
River  Summer/fall  chinook  salmon. 
NMFS  has  determined  that  at  the 
present  time  this  ESU  does  not  warrant 
listing  as  a  threatened  or  endangered 
species. 

ADDRESSES:  Environmental  and 
Technical  Services  Division,  NMFS. 
Northwest  Region.  911  NE.  11th 
Avenue,  Suite  620,  Portland,  OR  97232. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Garth  Griffin,  Environmental  and 
Technical  Services  Division,  (503/230- 
5430)  or  Marta  Nammack,  Protected 
Species  Management  Division,  (301/ 
713-2322). 

SUPPLEMENTARY  INFORMATION: 

Petition  Background 

On  June  3, 1993,  the  Secretary  of 
Commerce  received  a  petition  from 
American  Rivers,  Northwest 
Environmental  Defense  Center,  Sierra 
Club  Northwest  Resource  Information 
Center,  Friends  of  the  Earth,  Inland 
Empire  Public  Lads  Council, 

Washington  Wilderness  Coalition,  North 
Central  Washington  Chapter  Audubon 
Society,  Trout  Unlimited,  Washington 
Trout,  and  the  Federation  of  Flyfishers 
to  list  mid-Columbia  River  summer 
chinook  salmon  ( Oncorhynchus 
tshawytscha )  and  to  designate  critical 
habitat  under  the  ESA  (15  U.S.C.  1531 
et  seq.),  NMFS  published  a  document 
on  September  3, 1993  (58  FR  46944), 
that  the  petition  presented  substantial 
scientific  information  indicating  that  the 
listing  may  be  warranted.  NMFS  also 
announced  its  intention  at  that  time  to 
conduct  a  status  review  of  mid- 
Columbia  River  summer  chinook 
salmon  and  requested  comments  from 
any  party  having  relevant  information 
concerning:  (1)  Whether  this  stock 
qualifies  as  a  “species”  under  the  ESA, 
and  (2)  whether  the  stock  is  endangered 
or  threatened  based  on  the  listing 
criteria.  Specifically,  NMFS  solicited 
information  on  the  reproductive 
isolation  and  evolutionary  significance 
of  the  mid-Columbia  River  summer 
chinook  salmon  compared  to  mid- 
Columbia  River  fall  chinook  salmon  and 
the  present  and  historic  status  of  the 
mid-Columbia  River  summer  and  fall 
chinook  salmon.  NMFS  also  requested 
information  on  areas  that  may  qualify  as 
critical  habitat  for  the  mid-Columbia 
River  summer  chinook  salmon. 

Biological  Background 

NMFS’  Northwest  Fisheries  Science 
Center  Biological  Review  Team  (BRT) 
has  reviewed  the  status  of  mid- 
Columbia  River  summer  chinook 
(Northwest  fisheries  Science  Center  BRT 
1994),  the  results  of  which  are 
summarized  below.  A  more  complete 
discussion  of  the  subject,  including 
additional  references,  will  be  available 
upon  request  in  the  near  future  (see 
ADDRESSES). 

The  “mid-Columbia”  region  of  the 
Columbia  River  Basin,  as  defined  here, 
encompasses  the  mainstem  Columbia 
River,  includes  five  principal  subbasins, 
(the  Okanogan,  Methow,  Entiat, 


Wenatchee,  and  Yakima),  and  is  located 
between  Chief  Joseph  Dam,  River  Mile 
(RM)  545,  and  McNary  Dam,  RM  292 
(see  Figure  1).  The  petition,  however, 
limited  the  “mid-Columbia”  region  to 
the  Columbia  River  and  its  tributaries 
between  Chief  Joseph  Dam  and  Priest 
Rapids  Dam,  RM  397,  which  excluded 
the  Yakima  Subbasin  and  the  Hanford 
Reach,  a  section  of  the  mainstem 
Columbia  River  downstream  of  Priest 
Rapids  Dam.  NMFS  selected  the  larger 
boundary  for  the  status  review  because 
it  included  not  only  the  petitioned 
chinook  salmon  but  also  other  Columbia 
River  Basin  summer-  and  fall-run 
chinook  salmon  above  McNary  Dam 
(excluding  Snake  River  chinook  salmon) 
which  have  a  close  affinity  with  the 
petitioned  salmon,  as  indicated  by 
genetic  and  life  history  information. 

In  delineating  the  boundaries  for  a 
status  review,  NMFS  policy  is  to 
determine  if  the  petitioned  stock 
represents  an  ESU.  If  NMFS  determines 
that  the  petition  does  not  address  an 
ESU,  as  was  the  case  here,  NMFS 
examines  larger  units  with  an  affinity  to 
the  petitioned  stock  to  determine  the 
ESU  which  encompasses  the  petitioned 
stock.  The  geographical  area  of  this 
larger  ESU  will  then  serve  as  the 
boundaries  for  determining  species 
status. 

Chinook  salmon  found  in  the  mid- 
Columbia  region  have  historically  been 
divided  into  three  runs,  spring,  summer, 
and  fall,  according  to  adult  passage 
timing  at  the  mainstem  Columbia  River 
hydropower  projects  and  spawning 
location  and  timing.  All  adult  mid- 
Columbia  River  chinook  salmon  must 
pass  the  four  lower  Columbia  River 
hydropower  projects,  including 
Bonneville,  The  Dalles,  John  Day,  and 
McNary  dams.  Those  mid-Columbia 
River  chinook  salmon  destined  for  the 
northernmost  spawning  locations  must 
then  pass  five  mid-Columbia  River 
hydropower  projects,  including  Priest 
Rapids,  Wanapum,  Rock  Island,  Rocky 
Reach,  and  Wells  dams. 

The  bulk  of  the  adult  mid-Columbia 
River  spring-run  chinook  salmon 
typically  pass  Priest  Rapids  Dam 
between  the  end  of  April  and  the  end  of 
May.  Spring-run  spawning  occurs  in 
August  and  September  in  the  tributaries 
and  upper  reaches  of  four  major  mid- 
Columbia  River  tributaries  (the  Yakima, 
Wenatchee,  Entiat,  and  Methow  rivers). 
Spring-run  juveniles  primarily  migrate 
to  the  ocean  as  yearling  smolts  after 
spending  a  full  year  in  freshwater  and 
are  commonly  referred  to  as  “stream- 
type”  chinook  salmon  (Healey  1991). 

The  bulk  of  the  mid-Columbia  River 
summer-run  chinook  salmon  typically 
pass  Priest  Rapids  Dam  between  the  end 


of  June  and  the  middle  of  August, 
overlapping  with  the  beginning  of  the 
fall-run  chinook  salmon,  the  bulk  of 
which  typically  pass  Priest  Rapids  Dam 
from  the  middle  of  August  through 
October.  In  addition,  the  summer-  and 
fall-run  spawn  timing  and  location  also 
overlap  and  appear  to  form  a  continuum 
rather  than  two  discrete  patterns. 
Summer  and  fall  chinook  spawning 
occurs  from  the  end  of  September 
through  November  and  extends  from  the 
lower  reaches  of  the  major  tributaries, 
including  the  Wenatchee,  Methow,  and 
Okanogan  (including  the  Similkameen) 
rivers,  into  the  mainstem  mid-Columbia 
River.  Summer-  and  fall-run  juveniles 
primarily  migrate  as  sub-yearling  smolts 
to  the  ocean,  after  spending  less  than  a 
year  in  freshwater,  and  are  considered 
“ocean-type”  chinook  salmon  (Healey 
1991). 

Consideration  as  a  "Species”  Under  the 
ESA 

To  qualify  for  listing  as  a  threatened 
or  endangered  species,  mid-Columbia 
River  summer  chinook  salmon  must  be 
a  “species”  under  the  ESA.  The  ESA 
defines  a  “species”  to  include  any 
“distinct  population  segment  of  any 
species  of  vertebrate.  .  .  which 
interbreeds  when  mature.  ”  NMFS 
published  a  policy  (56  FR  58612, 
November  20, 1991)  describing  how  the 
agency  will  apply  the  ESA  definition  of 
“species”  to  Pacific  salmonid  species. 
This  policy  provides  that  a  salmonid 
population  will  be  considered  distincl, 
and  hence  a  species  under  the  ESA,  if 
it  represents  an  evolutionary  significant 
unit  (ESU)  of  the  biological  species.  The 
population  must  satisfy  two  criteria  to 
be  considered  an  ESU:  (1)  It  must  be' 
reproductively  isolated  from  other 
conspecific  population  units,  and  (2)  it 
must  represent  an  important  component 
in  the  evolutionary  legacy  of  the 
biological  species.  The  first  criterion, 
reproductive  isolation,  need  not  be 
absolute,  but  must  be  strong  enough  to 
permit  evolutionary  important 
differences  to  accrue  in  different 
population  units.  The  second  criterion 
is  met  if  the  population  contributes 
substantially  to  the  ecological/genetic 
diversity  of  the  species  as  a  whole. 
Further  guidance  on  the  application  of 
this  policy  is  contained  in  “Pacific 
salmon  ( Oncorhynchus  spp.)  and  the 
Definition  of  Species  under  the  ESA," 
which  is  available  upon  request  (see 
ADDRESSES). 

Reproductive  Isolation 

For  this  criterion,  NMFS  considered 
available  information  regarding 
geographic  and  life-history  factors  that 
may  isolate  mid-Columbia  River 
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summer  chinook  salmon  as  well  as 
genetic  factors  that  indicate 
reproductive  isolation.  Both  NMFS  and 
the  petitioners  considered  reproductive 
isolation  with  respect  to  three  other 
groups  of  chinook  salmon  within  the 
Columbia  River  Basin,  including:  Snake 
River  summer  chinook  salmon,  mid- 
Columbia  River  fall  chinook  salmon, 
and  mid-Columbia  River  spring  chinook 
salmon. 

Reproductive  isolation  between 
summer  chinook  salmon  from  the 
Columbia  and  Snake  rivers  is  complete 
or  nearly  so.  Apart  from  the  substantial 
geographic  distance  separating  the  two 
groups,  large  differences  in  life-history 
patters  and  in  genetic  characteristics 
revealed  by  protein  electrophoresis 
indicate  strong  isolation  over  a 
substantial  period  of  time. 

Although  there  is  a  lack  of  genetic 
information  specifically  for  fall-run  fish 
from  the  rivers  identified  in  the  petition 
(Methow,  Okanogan,  and  Wenatchee) , 
the  close  genetic  similarity  between 
mid-Columbia  River  summer  chinook 
salmon  and  fall  chinook  salmon  from 
the  Hanford  Reach  area  was 
documented  in  NMFS’  status  reviews 
for  the  Snake  River  spring/summer 
chinook  salmon  and  Snake  River  fall 
chinook  salmon  (Matthews  and  Waples 
1991;  Waples  et  al.  1991).  This 
relationship  was  confirmed  in  recent 
analyses  by  Washington  Department  of 
Fisheries  (WDF)  which  found  close 
genetic  similarities  between  two  fall-run 
populations,  (the  Hanford  Reach  natural 
population  and  Priest  Rapids  hatchery 
population),  and  summer-run  adults 
sampled  at  Wells  Hatchery,  Wells  Dam 
passage  ladder,  and  in  the  Similkameen 
River  (a  tributary  of  the  Okanogan  River) 
(Marshall  1993).  Hence,  similar  genetic 
characteristics,  in  addition  to  similar 
life  history  information  including  adult 
and  juvenile  migration  timing,  and 
spawning  timing  and  location,  indicate 
that  the  petitioned  fish,  mid-Columbia 
summer  chinook,  are  not  reproductively 
isolated,  but  instead,  are  closely  aligned 
with  mid-Columbia  fall  chinook. 

There  is  strong  evidence  for 
reproductive  isolation  between  spring- 
run  chinook  salmon  in  the  mid- 
Columbia  River  and  the  closely  aligned 
summer-  and  fall-run  chinook  salmon. 
Washington  Department  of  Fisheries 
(WDF)  has  compiled  a  considerable 
amount  of  genetic  data  for  more  recent 
samples  in  the  area  which  showed  a 
fairly  large  difference  between  the 
summer/fall-run  and  spring-run  genetic 
characteristics  (Marshall  1993).  This 
genetic  evidence  is  consistent  with  life- 
history  differences  between  the  two 
groups  in  the  mid-Columbia  River, 
including  adult  and  juvenile  migration 


timing,  and  spawning  timing  and 
location. 

Ecological/Genetic  Diversity 

For  this  criterion,  NMFS  used  historic 
accounts  to  determine  how  the 
indigenous  mid-  and  upper  Columbia 
River  chinook  salmon  populations  have 
been  altered  and  to  determine  the 
relationship  of  these  historic 
populations  to  the  present  mid- 
Columbia  River  chinook  salmon. 

The  construction  of  Grand  Coulee 
Dam  in  1941  blocked  the  access  of 
upper  Columbia  River  chinook  salmon 
to  their  spawning  habitat  in  the  Lake 
Windermere  region  of  Canada.  It  seems 
likely  that,  given  their  extensive  upriver 
migration  and,  presumably,  distinctive 
habitat  characteristics,  these  upper 
Columbia  River  chinook  salmon  may 
have  historically  comprised  an  ESU. 

The  salmon  which  used  the  upper 
Columbia  River  were  “relocated”  during 
the  Grand  Coulee  Fish  Maintenance 
Project  (GCFMP)  into  the  Entiat, 

Methow,  and  Wenatchee  rivers  after  . 
being  trapped  at  Rock  Island  Dam. 

Given  this  relocation  program,  the 
petitioners  speculate  that  the  present 
summer-run  chinook  salmon  found  in 
the  Methow  and  Wenatchee  rivers  are 
the  last  remnants  of  the  upper  Columbia 
River  summer-run  chinook  salmon. 
While  it  is  possible  that  some  genes 
from  upriver  stocks  were  incorporated 
into  the  mid-Columbia  River  summer 
chinook  salmon,  NMFS  found  no 
empirical  evidence  that  any  appreciable 
remnants  of  this  gene  pool,  or 
distinctive  upriver  stode  characteristics, 
presently  remain  in  the  petitioned 
summer-run  chinook  salmon  found  in 
the  Methow  and  Wenatchee  rivers. 
Review  of  historic  accounts  of  the 
spawn  timing  of  upriver  populations, 
plus  comparisons  with  Fraser  River 
upriver  populations  in  geographic 
proximity,  indicate  that  upper  Columbia 
River  chinook  salmon  may  have  actually 
been  stream-type  chinook  salmon  rather 
than  ocean-type  chinook  salmon.  Thus, 
it  is  uncertain  what  the  relationship  is 
between  the  ocean-type  fish  currently 
residing  in  the  mid-Columbia  River  and 
the  original  upriver  populations. 
Furthermore,  if  an  upper  Columbia 
River  summer-run  of  chinook  salmon 
with  distinctively  large  individuals 
(termed  “June  hogs”  by  the  petitioners) 
existed  sometime  prior  to  1940,  it  had 
expired  prior  to  the  initiation  of  the 
GCFMP  because  late-run  ocean-type  fish 
taken  at  Rock  Island  averaged  only 
about  8  kg  (Fulton  and  Pearson  1981). 

The  Okanogan  River  was  the  only 
major  tributary  in  the  petitioned  area 
that  did  not  receive  transplants  from  the 
GCFMP.  However,  it  is  unlikely  that 


late-run  fish  in  this  river  represent  an 
essentially  pure  native  stock.  All  late-  j 
run  chinook  salmon  adults  reaching 
rock  Island  Dam  were  taken  for  the 
GCFMP  for  a  period  of  5  years. 

According  to  age  data  for  late-run 
chinook  salmon  from  the  mid-Columbia  j 
River,  less  than  1  percent  of  returning  j 
adults  are  older  than  5  years.  Therefore,  I 
the  current  population  in  the  Okanogan 
River,  which  is  upstream  from  Rock 
Island  Dam,  must  be  derived  largely,  if 
not  entirely,  from  recolonization. 
Furthermore,  several  genetic  studies 
(Hershberger  et  al.  1988;  Marshall  1993; 
unpublished  NMFS  data)  have  shown  a 
strong  genetic  similarity  between 
summer-run  fish  from  the  Wenatchee 
and  Okanogan  rivers  and  Wells 
Hatchery. 

Genetic  and  life-history  information 
all  fail  to  demonstrate  that  mid- 
Columbia  summer  chinook  are 
reproductively  isolated.  Therefore,  they 
do  not  comprise  an  ESU.  Rather,  this 
information  indicates  a  close  affinity 
between  summer-  and  fall-run  chinook 
salmon  in  the  mid-Columbia  River.  In 
addition,  coded  wire  tag  data  suggest 
that  the  two  forms  have  a  similar  ocean 
distribution  (Howell  et  al.  1985). 
Therefore,  NMFS  concluded  that  all 
late-run  chinook  salmon  from  the  mid- 
Columbia  River  (as  defined  here)  are 
part  of  the  same  ESU.  NMFS  evaluated 
the  relationship  of  this  ESU  to  three 
other  groups  of  Columbia  River  Basin 
chinook  salmon.  Spring  chinook  salmon 
from  the  mid-Columbia  River  are  part  of 
a  separate  ESU  because  of  substantial 
life-history  and  genetic  differences. 

Snake  River  summer  chinook  salmon 
are  much  more  closely  related  to  Snake 
River  spring  chinook  salmon  than  they 
are  to  Columbia-River  summer  chinook 
salmon.  Ecological,  genetic,  and  ocean 
distribution  data  were  previously  used 
to  demonstrate  that  Snake  River  fall 
chinook  salmon  are  distinct  from  mid- 
Columbia  River  fall  chinook  salmon  and 
represent  a  separate  ESU  (Waples  et  al. 
1991). 

Therefore,  NMFS  concludes  that  the 
best  available  information  indicates  that 
the  late-run  chinook  salmon  from  the 
mid-Columbia  River,  termed  mid- 
Columbia  River  summer/fall  chincok 
salmon,  meet  both  of  the  criteria 
necessary  to  be  considered  an  ESU,  are 
separate  from  all  other  chinook  salmon 
in  the  Columbia  River  Basin,  and  are 
considered  a  “species”  under  the  ESA.. 

Status  of  the  Mid-Columbia  River 
Summer/Fall  Chinook  Salmon  ESU 

In  considering  whether  the  ESU  is 
threatened  or  endangered  according  to 
the  ESA,  NMFS  evaluated  both 
qualitative  and  quantitative  information. 
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Qualitative  evaluations  considered 
recent,  published  assessments  by 
agencies  or  conservation  groups  of  the 
status  of  chinook  salmon  within  the 
geographic  area.  Quantitative 
assessments  were  based  on  time  series 
of  both  salmon  redd  counts  in  the 
tributaries  and  adult  counts  at  Columbia 
River  dams. 

Nehlsen  et  al.  (1991)  considered 
summer  chinook  salon  to  be  of  “special 
concern”  in  the  Okanogan  River  and  at 
“moderate  risk  of  extinction”  in  the 
Methow  River.  They  also  considered 
summer  chinook  salmon  in  the  Entiat 
River  to  be  extinct  but  considered  fall 
chinook  salmon  populations  in  this  area 
to  not  be  at  risk.  WDF  et  al.  (1993) 
considered  summer  chinook  salmon  in 
the  Okanogan  and  Methow  rivers  to  be 
“depressed,”  but  rated  all  other  existing 
summer  and  fall  chinook  salmon  stocks 
in  this  region  to  be  "healthy.” 

Redd  counts  (both  summer-  and  fall- 
run  fish)  for  the  Wenatchee,  Methow, 
Okanogan,  and  Similkameen  rivers  all 
show  large  fluctuations,  with  very  low 
points  in  the  early  1980s.  Since  that 
time,  the  Wenatchee  River  redd  counts 
show  a  substantial  increase,  while  redd 
counts  for  the  other  three  rivers  show  no 
discernible  trend.  Over  the  entire 
available  data  series  (1956-93),  only  the 
Methow  River  redd  counts  show  a 
downward  trend,  although  both  the 
Methow  and  Okanogan  River  counts  are 
substantially  below  peak  counts  from 
the  late  1960s  and  early  1970s.  Both  the 
Similkameen  and  Wenatchee  River 
counts  show  substantial  upward  trends 
over  the  full  data  series. 

Counts  of  adult  salmon  ascending  fish 
ladders  at  dams  provide  additional 
assessment  of  population  abundance 
and  trends.  However,  basing 
conclusions  on  dam  counts  is 
inadvisable  due  to  the  inconsistency 
between  an  actual  continuum  of 
passage,  which  can  vary  with 
environmental  conditions,  and  the 
inflexible  count  cutoff  dates  between 
spring-,  summer-,  and  fall-run  chinook 
salmon. 

The  longest  time  series  (1993-93) 
count  record  for  the  mid-Columbia 
River  is  from  Rock  Island  Dam  on  the 
mainstem  Columbia  River  below  the 
Wenatchee  River.  Because  of  this 
location,  Rock  Island  Dam  counts 
provide  an  index  primarily  of  the 
petitioned  stocks  and  not  the  entire 
ESU.  Counts  of  adult  late-run  chinook 
salmon  at  Rock  Island  Dam  decline  in 
the  late  1930,  followed  by  a  substantial 
increase  during  the  1940s  and  1950s. 
Since  the  late  1950s,  abundance  has 
fluctuated  over  about  a  threefold  range 
with  no  substantial  trend.  Counts  of 
late-run  adult  chinook  salmon  in  1991 


and  1992  at  mid-Columbia  River  dams 
were  well  below  the  10-year  average, 
and  at  some  dams,  the  1992  counts  were 
record  lows.  In  1993,  counts  at  all  dams 
were  well  above  the  1992  low  point,  and 
most  were  near  or  above  the  10-year 
average.  While  the  low  counts  in  1991 
and  1992  are  of  concern,  they  are  not 
unprecedented  Similar  low  counts 
occurred  in  1982  and  1983,  after  which 
counts  increased,  reaching  record  highs 
at  Priest  Rapids  and  Rock  Island  dams 
in  the  late  1980s. 

Total  abundance  of  the  ESU  is 
relatively  large,  with  a  recent  (1989-93) 
5-year  average  estimate  of  22,000  adults 
passing  Priest  Rapids  Dam  and  an 
additional  42,000  adults  spawning  in 
Hanford  Reach  of  the  Columbia  River 
and  the  Yakima  River,  or  a  total  of 
approximately  64,000  adults  for  the 
entire  ESU.  (Note  that  Hanford  Reach 
and  Yakima  River  spawning  estimates 
are  calculated  by  subtracting  counts 
from  Priest  Rapids  Dam,  Ice  Harbor 
Dam,  and  various  hatcheries  from 
McNary  Dam  counts;  therefore,  these 
estimates. may  be  subject  to  error.) 

NMFS  has  not  attempted  to  estimate 
extinction  probabilities  for  late-run  mid- 
Columbia  chinook  salmon.  However, 
two  reports  submitted  to  the 
administrative  record  (ADFG  1993; 
Chapman  et  al.  1994)  provided  such 
estimates.  Both  applied  the  Dennis  et  al, 
(1991)  model  to  an  aggregate  stock  of 
late-run  mid-Columbia  River  chinook 
salmon.  Collectively,  the  results  suggest 
that  the  near-term  risk  of  extinction  of 
the  ESU  is  probably  low.  Results  from 
both  applications  of  the  Dennis  model 
should  be  viewed  with  caution  because 
they  are  based  on  a  simple  model, 
depend  upon  simplistic  assumptions 
regarding  salmon  population  age 
structure,  may  not  include  all  sources  of 
variation  in  stock  abundance,  ignore 
subpopulation  structure,  and  have  wide 
confidence  intervals. 

In  conclusion,  while  dam  and  redd 
count  information  indicate  that  some  of 
the  individual  runs,  which  originate  in 
a  limited  portion  of  the  ESU’s 
geographic  range,  are  of  concern  ,  the 
mid-Columbia  River  late-run  chinook 
salmon  ESU  as  a  whole  appears  to  be 
relatively  healthy,  with  little  risk  of 
extinction  in  the  foreseeable  future. 

Even  if  NMFS  considered  a  unit  that 
included  only  those  rivers  identified  in 
the  petition  (Okanogan  including 
Similkameen,  Methow,  and  Wenatchee), 
there  appears  to  be  little  risk  of 
extinction  of  that  unit  as  a  whole.  While 
redd  counts  in  two  of  these  rivers 
(Okanogan  and  Methow)  have  exhibited 
substantial  declines  since  the  late  1960s, 
they  have  been  relatively  stable  since 
1980,  and  counts  in  both  the  Wenatchee 


and  Similkameen  rivers  have  exhibited 
long-term  (1956-93)  increasing  trends. 
Based  on  Rock  Island  Dam  adult  counts, 
this  smaller  unit  is  certainly  more 
abundant  than  it  was  in  the  1930s  and 
1940s. 

Special  Considerations 

While  NMFS  does  not  believe  that 
this  ESU  is  at  significant  risk  of 
extinction  or  cndangerment,  the  low 
numbers  of  late-run  chinook  salmon 
above  Rocky  Reach  Dam  (including  the 
Methow  and  Okanogan  rivers)  despite 
the  virtual  elimination  of  in-river 
harvest  during  the  summer  season,  are 
of  concern.  The  declines  since  the  mid 
1970s  in  this  region  may  indicate  local 
problems  with  habitat,  dam  passage,  or 
hatchery  practices.  Special  management 
consideration  of  late-run  mid-Columbia 
River  chinook  salmon  may  be 
warranted. 

Some  aspects  of  artificial  propagation 
also  pose  risks  for  populations  within 
the  ESU.  For  example,  large  releases  of 
fall  chinook  salmon  have  occurred  in 
the  mainstem  Columbia  River  and  in  the 
Yakima  River  in  recent  years.  The 
potential  genetic  and  ecological 
consequences  of  these  releases  have  not 
been  adequately  addressed. 

The  number  of  chinook  salmon  in 
many  areas  of  the  Columbia  River  Basin 
are  at  very  low  levels  in  1994,  with 
prospects  of  even  lower  returns  in  1995, 
On  exception  was  the  1994  summer 
chinook  adult  passage  count  as  Priest 
Rapids  Dam  which  reached  the  10  year 
average  count,  and  was  similar  in 
magnitude  to  the  1993  count  (FPC 
Weekly  Report  #94-22).  The  1994  adult 
return  estimate  for  mid-Columbia  River 
fall  chinook  is  not  yet  available.  While 
these  recent  adult  returns  numbers 
indicate  that  the  population  remains 
stable  for  now,  the  ESU  should  be 
monitored  over  the  next  few  years  to 
evaluate  the  effects  of  short-term 
environmental  factors,  as  well  as  on¬ 
going  human  activities. 

Determination 

After  a  thorough  analysis  of  all 
information  available,  NMFS  has 
determined  that  the  mid-Columbia  River 
summer  chinook  salmon,  as  petitioned, 
do  not  constitute  a  “species”  under  the 
ESA.  NMFS  has  determined  that'  the 
mid-Columbia  River  summer  chinook 
salmon  is  part  of  a  large  ESU  that 
includes  all  late-run  Columbia  River 
chinook  salmon  from  the  mainstem 
Columbia  River  and  its  tributaries 
between  Chief  Joseph  and  McNary 
dams,  termed  mid-Columbia  River 
summer/fall  chinook  salmon.  NMFS  has 
determined  that  at  the  present  time  this 
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ESU  does  not  warrant  listing  as  a 

threatened  or  endangered  species. 
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Figure  1  --Map  of  mid- Columbia  River,  showing  principal 
tributaries  and  hydroelectric  facilities 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment  of  an  Import  Limit  for 
Certain  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Pakistan 

September  16, 1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit. 


EFFECTIVE  DATE:  September  27,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482—4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6714.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Inasmuch  as  consultations  have  not 
resulted  in  a  mutually  satisfactory 
solution  on  Category  628,  the  United 
States  Government  has  decided  to 
control  imports  in  this  category  for  the 
prorated  period  beginning  on  September 

27, 1994  and  extending  through 
December  31, 1994  at  a  level  of  973,572 
square  meters. 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Category  628.  Should  such  a  solution  be 
reached  in  further  consultations  with 
the  Government  of  Pakistan,  further 
notice  will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29, 1993).  Also 
see  59  FR  36741,  published  on  July  19. 


1994:  and  59  FR  5756,  published  on 
February  8, 1994. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  far  the  Implementation  of  Textile 
Agreements 

September  16, 1994. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  canceL  the  directive 
issued  to  you  on  February  1, 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man¬ 
made  fiber  textile  products,  produced  or 
manufactured  in  Pakistan  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1994  and  extends  through 
December  31, 1994. 

Effective  on  September  27, 1994,  you  are 
directed  to  establish  a  limit  fra-  man-made 
fiber  textile  products  in  Category  628  for  the 
period  beginning  on  September  27, 1994  and 
extending  through  December  31, 1994  at  a 
level  of  973,572  square  meters1. 

imports  charged  to  the  limit  for  Category 
628  for  the  June  29. 1994  through  September 

26, 1994  period  shall  be  charged  against  that 
level  of  restraint  to  the  extent  of  any  unfilled 
balance.  In  the  event  the  limit  established  for 
that  period  has  been  exhausted  by  previous 
entries,  such  goods  shall  be  subject  to  the 
level  set  forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  94-23651  Filed  9-22-94;  8:45  am) 
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Adjustment  of  Import  Limits  for  Certain 
Cotton,  Man-Made  Fiber,  Silk  Blend 
and  Other  Vegetable  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Mauritius 

September  16. 1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  September  27, 1994. 


1  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  September  26, 1994. 


FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  special  shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  59  FR  1935,  published  on  January 
13, 1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Memorandum  of 
Understanding  dated  October  22, 1993, 
but  are  designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  16, 1994. 

Commissioner  of  Customs. 

Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  7. 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Mauritius  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1994  and  extending 
through  December  31. 1994. 

Effective  on  September  27, 1994,  you  are 
directed  to  amend  the  directive  dated  January 

7, 1994  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
Memorandum  of  Understanding  dated 
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October  22, 1993  between  the  Governments 
of  the  United  States  and  Mauritius: 


Category 

Adjusted  twelve-month 
limit 1 

Levels  not  in  a 

group  I 

347/348  . 

774,114  dozen. 

647/648/847  . 

405,184  dozen. 

’The  limits  have  not  been  adjusted  to  ac¬ 
count  for  any  imports  exported  after  December 
31,  1993. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  94-23652  Filed  9-22-94;  8:45  am) 

BILLING  CODE  3510-DR-F 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVFRELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  Procurement 
List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  October  24,  1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
February  24,  July  8,  22  and  29,  1994,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (59  FR  9189,  35112, 
37465  and  38585)  of  proposed  additions 
to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services,  fair 
market  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S  C.  46—48c  and  41  CFR  51- 
2  4. 


I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Ribbon,  Lift-Off  Dry,  7510-01-219-5753 
Box,  Wood,  Fiberboard,  8115-00-L01- 
0683 

(Requirements  for  the  Defense 
Distribution  Region  East,  New 
Cumberland,  Pennsylvania) 

Services 

Janitorial/Custodial,  General  Services 
Administration,  18th  &  F  Streets.  NW, 
Washington,  DC 

Janitorial/Custodial,  Federal  Bureau  of 
Investigation,  Western  Regional 
Computer  Support  Center,  Pocatello, 
Idaho 

Operation  of  Postal  Service  Center, 
Grand  Forks  Air  Force  Base,  North 
Dakota 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 

Beverly  L.  Milkman, 

Executive  Director. 

[FR  Doc.  94-23630  Filed  9-22-94:  8:45  am) 

BILLING  CODE  6820-3 3-P 


Procurement  List;  Addition 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Addition  to  the  Procurement 
List. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

EFFECTIVE  DATE:  October  24, 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403. 
1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202—3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (7S3)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  May 
20, 1994,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notice  (59  FR  26482) 
of  proposed  addition  to  the  Procurement 
List. 

Comments  were  received  from  the 
current  contractor  for  this  day  planner. 
The  commenter  claimed  that  the  day 
planner  proposed  by  the  designated 
nonprofit  agency  did  not  meet  the 
Committee’s  suitability  requirements  for 
addition  to  the  Procurement  List. 
Specifically,  the  commenter  claimed 
that  the  nonprofit  agency  has  never 
produced  the  required  planner,  has  little 
experience  in  producing  time 
management  planners,  lacks  the 
capacity  to  produce  the  planner  in 
required  quantities,  and  cannot  provide 
the  customer  support  and  training 
which  the  commenter  provides.  The 
commenter  also  claimed  that  the 
nonprofit  agency’s  day  planner  infringes 
the  commenter’s  copyrights  and 
trademarks  in  its  day  planner.  The 
commenter  further  claimed  that  the 
addition  of  this  specific  Government 
agency  requirement  to  the  Procurement 
List  is  a  “bait  and  switch”  situation  in 
which  the  addition  of  a  limited 
Government  requirement  for  a  specific 
day  planner  will  inexorably  lead  to 
addition  of  more  planners  and  more 
Government  customers  so  the  ultimate 
impact  on  the  commenter  will  be  severe. 

The  nonprofit  agency  which  will 
produce  the  day  planner  has  a  long 
history  of  producing  calendar  products 
for  the  Government.  The  Committee 
based  its  conclusion  that  the  nonprofit 
agency  is  capable  of  producing  the  day 
planner  and  can  do  so  in  sufficient 
quantities  on  a  capability  assessment  by 
a  central  nonprofit  agency  industrial 
engineer,  the  contracting  activity’s 
decision  to  waive  inspection,  and  the 
nonprofit  agency’s  experience  in 
producing  other  calendar  products.  The 
Government  agency  has  been  procuring 
the  day  planner  on  a  “brand  name  or 
equal”  basis,  with  the  commenter’s 
planner  being  the  name  brand,  so  the 
capability  findings  mean  that  the 
nonprofit  agency’s  day  planner  sen  es 
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all  the  functions  of  the  commenter’s 
planner  which  the  Government  agency 
considers  essential.  The  Government 
agency’s  requirements  do  not  include 
the  customer  support  and  training 
services  which  the  commenter  claims  to 
offer,  so  the  nonprofit  agency  does  not 
need  to  provide  them. 

In  order  to  address  the  commenter’s 
claims  concerning  possible  copyright 
and  trademark  infringement,  the 
Committee  asked  for  and  received  from 
the  commenter  a  further  discussion  of 
the  basis  of  its  claims  and  a  copy  of 
those  features  of  its  day  planner  which 
it  believed  to  be  at  issue  in  this  claim, 
to  compare  with  the  nonprofit  agency’s 
day  planner  and  trademark  registration. 
The  Committee  review  disclosed  that 
there  was  no  evidence  to  support  the 
commenter’s  claim  that  it  had  a 
trademark  in  the  term  “Travel-  Size  Day 
Planner”  or  that  either  the  commenter 
or  the  nonprofit  agency  used  this  term 
in  its  respective  day  planners. 
Additionally,  neither  day  planner  used 
any  trademark  which  the  other  producer 
has  registered. 

The  Committee’s  review  also  revealed 
that,  while  each  day  planner  possessed 
the  elements  required  by  the 
Government  agency,  none  of  the 
approaches  which  the  nonprofit 
agency’s  day  planner  used  to  meet  the 
requirements  copied  the  information 
and  method  of  presenting  it  which  the 
commenter’s  day  planner  used.  The 
features  which  were  unique  to  the 
commenter’s  day  planner,  such  as  a 
delegation  record,  were  not  required  by 
the  Government  and  did  not  appear  in 
the  nonprofit  agency’s  day  planner. 
Consequently,  the  Committee  has 
concluded  that  the  nonprofit  agency’s 
day  planner  does  not  appear  to  infringe 
the  commenter’s  copyrights  and 
trademarks  in  its  day  planner. 

The  Committee  is  required  to  conduct 
an  informal  rulemaking  procedure  with 
a  public  comment  period  for  each 
proposal  to  add  a  partial  or  total 
Government  requirement  for  a 
commodity  or  service  to  the 
Procurement  List.  If  the  Committee  were 
to  propose  to  add  additional  day 
planners  to  the  Procurement  List,  or 
even  extend  the  scope  of  the 
Government  requirement  to  purchase 
the  day  planner  which  is  the  subject  of 
the  current  addition  to  other 
Government  agencies,  the  commenter 
could  present  its  concerns  to  the 
Committee  on  each  occasion,  and  the 
Committee  would  be  required  to  take 
them  into  account  in  making  its 
decision.  In  addition,  Committee 
regulations  require  the  Committee  to 
take  into  account  the  impacts  of  eariler 
actions  on  affected  contractors  such  as 


the  commenter.  Accordingly,  the  “bait 
and  switch”  situation  described  by  the 
contractor  could  not  occur 

In  connection  with  its  “bait  and 
switch”  claim,  the  commenter  has 
requested  an  assurance  that  the 
Committee  will  not  add  any  other 
products  the  commenter  makes  to  the 
Procurement  List  for  ten  years.  The 
Committee  can  not  make  this  assurance 
without  compromising  its  statutory 
mission  to  increase  employment  for 
people  with  severe  disabilities.  In  a 
1987  court  opinion,  the  Committee’s 
refusal  to  give  a  similar  assurance  to 
another  contractor  was  upheld  by  the 
court,  which  stated  that  to  do  otherwise 
would  have  been  an  abdication  of  the 
Committee’s  responsibility. 

In  concluding  its  comments,  the 
commenter  reproduced  excerpts  from  a 
1938  Congressional  debate  on  the 
enactment  of  the  initial  version  of  the 
Committee’s  statute  to  the  effect  that 
Congress  did  not  intend  for 
commodities  to  be  added  to  the 
Procurement  List  if  the  action  would 
have  any  impact  on  private 
manufacturers.  These  same  excerpts 
were  reproduced  in  a  1970  court 
opinion  construing  the  1938  statute. 
However,  it  should  be  noted  that  the 
Committee’s  statute  was  extensively 
revised  in  1971,  and  the  same  court  in 
a  1978  opinion  upheld  the  Procurement 
List  addition  with  an  impact  many 
times  the  size  of  the  impact  of  the 
current  addition  by  noting  that  the 
legislative  intent  of  the  act  as  revised 
was  to  accept  the  fact  that  every 
Procurement  List  addition  would 
deprive  private  industry  of  a  substantial 
amount  of  potential  business. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity,  fair  market  price,  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodity 
listed  below  is  suitable  for  procurement 
by  the  Federal  Government  under  41 
U.S.C.  46— 48c  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodity. 


3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  is  hereby  added  to  the 
Procurement  List: 

Organizer,  Day  Planner,  Travel  Size 
7530-01-D08-7294 

(Requirements  for  the  Defense  Supply 
Service,  Washington,  DC) 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 

Beverly  L.  Milkman, 

Executive  Director. 

[FR  Doc.  94-23631  Filed  9-22-94;  8:45  am] 

BILLING  CODE  6820-33-P 


Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to 
procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  commodity  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  October  24. 1994. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman.  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
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The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodity  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodity  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodity 

Floorboard,  Vehicular 
2510-01-063-3892 
NPA:  Hardeman  County 
Developmental  Services  Center 
Bolivar,  Tennessee 

Services 

Mailing  Service 
U.S.  Department  of  Commerce 
Bureau  of  Economic  Analysis 
Washington,  DC 

NPA:  Anchor  Mental  Health  Association 
Washington,  DC 
Switchboard  Operation 
Department  of  Veterans  Affairs  Medical 
Center 

Houston,  Texas 

NPA:  Lighthouse  for  the  Blind  Berkely, 
Missouri 

Beverly  L.  Milkman, 

Executive  Director. 

IFR  Doc.  94-23633  Filed  9-22-94;  8:45  anil 

BILLING  CODE  6820-3a-P 


Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to 
procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  to  be  furnished  by 


nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  October  24,  1994. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  winch  they  are  providing  additional 
information. 

The  following  commodities  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Drawers,  Cold  Weather 

8415-01-227-9542 

8415-01-227-9543 

8415-01-227-9544 

8415-01-227-9545 

8415-01-227-9546 

(Additional  30%  of  the  Government’s 
requirement) 

NPA:  Peckham  Vocational  Industries, 
Inc.,  Lansing,  Michigan 
Beverly  L.  Milkman, 

Executive  Director 

|FR  Doc  94-23632  Filed  9-22-94.  8  45  am| 

BILLING  CODE  6820-33-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

ENVIRONMENTAL  PROTECTION 
AGENCY 

National  Industrial  Competitiveness 
Through  Energy,  Environment  and 
Economics  (NICE3)  Grants 

AGENCY:  The  Department  of  Energy 
(DOE)  and  the  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  The  Office  of  Waste 
Reduction  of  the  Department  of  Energy 
and  the  Pollution  Prevention  Division  of 
the  Environmental  Protection  Agency 
are  jointly  funding  a  State  Grant 
Program  entitled  National  Industrial 
Competitiveness  Through  Energy, 
Environment  and  Economics  (NICE3). 
The  goals  of  the  NICE3  Program  are  (1 ) 
to  foster  new  industrial  processes  and/ 
or  equipment  that  can  significantly 
reduce  the  generation  of  wastes  in 
industry,  improve  energy  efficiency  and 
enhance  the  competitiveness  of  U.S. 
industry,  (2)  to  encourage  collaborative 
efforts  among  State  agencies  responsible 
for  energy,  environment  and  economic 
issues  together  with  private  sector 
industrial  partners. 

DATES:  The  solicitation  will  be  available 
October  11, 1994.  Applications  must  be 
received  by  January  31, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eric  Hass  and/or  Bill  Ives  at  the  U.S. 
Department  of  Energy  Golden  Field 
Office  (NREL),  1617  Cole  Boulevard, 
Golden,  Colorado  80401 — Telephone 
(303)  275-4728— for  referral  to 
appropriate  DOE  Support  Office  or  State 
Agency. 

SUPPLEMENTARY  INFORMATION:  In  1994 
the  Department  of  Energy  contributed 
$2,600,000  and  the  Environmental 
Protection  Agency  contributed 
$650,000.  Ten  projects  were  selected  for 
funding. 

Availability  of  Fiscal  Year  1995  Funds 
With  this  publication,  DOE  and  EPA 
are  announcing  the  availability  of  up  to 
$8.5  million  in  grant/cooperative 
agreement  funds  for  fiscal  year  1995. 

The  awards  will  be  made  through  a 
competitive  process.  In  response  to  the 
solicitation,  a  State  agency  may  include 
up  to  10  percent,  not  to  exceed  $25,000 
per  project,  for  State  agency  program 
support.  Size  of  grants  including  State 
agency  program  support  may  range  op 
to  $425,000.  Projects  may  cover  a  period 
of  up  to  3  years. 

Restricted  Eligibility 

Eligible  applicants  for  purposes  of 
funding  under  this  program  include  the 
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50  States,  the  District  of  Columbia,  the 
U.S.  Virgin  Islands,  the  Commonwealth 
of  Puerto  Rico,  and  any  territory  or 
possession  of  the  United  States, 
specifically.  State  energy, 
environmental  or  economic  agencies. 

For  convenience,  the  term  State  in  this 
notice  refers  to  all  eligible  State 
applicants.  Local  governments,  State 
and  private  universities,  private  non¬ 
profits,  private  businesses,  and 
individuals,  who  are  not  eligible  as 
direct  applicants,  must  work  with  State 
agencies  in  developing  projects.  DOE 
and  EPA  strongly  encourage  and  require 
this  type  of  cooperative  arrangement  in 
support  of  program  goals. 

The  Catalog  of  Federal  Domestic 
Assistance  number  assigned  to  this 
program  is  81.105.  Up  to  $8.5  million  in 
Federal  funds  are  provided  by  DOE  and 
EPA.  Cost  sharing  is  required  by  all 
participants.  The  Federal  Government 
will  provide  up  to  50%  of  the  funds  for 
the  Project.  The  remaining  funds  must 
be  provided  by  the  eligible  applicants 
and/or  cooperating  project  participants. 
Cost  sharing  beyond  the  50  percent 
match  is  desirable.  In  addition  to  direct 
financial  contributions,  cost  sharing  can 
include  beneficial  services  or  items, 
such  as  manpower,  equipment, 
consultants,  and  computer  time  that  are 
allowable  in  accordance  with  applicable 
cost  principles.  Industrial  partners  are 
required  for  a  proposal  to  be  considered 
responsive  to  this  announcement  and 
eligible  for  grant  consideration.  A  State 
agency  application  signed  by  an 
authorized  State  official  is  required  for 
a  proposal  to  be  responsive. 

Evaluation  Criteria 

The  first  tier  review  will  occur  at  the 
appropriate  regional  DOE  Regional 
Support  Office.  Proposals  will  receive  a 
technical  and  final  evaluation  review  by 
a  panel  comprised  of  members 
representing  DOE’s  Office  of  Energy 
Efficiency  and  Renewable  Energy  and 
the  Environmental  Protection  Agency. 
More  detailed  information  is  available 
from  the  U.S.  Department  of  Energy 
Golden  Field  Office  at  (303)  275-4728. 

DOE/EPA  reserves  the  right  to  fund, 
in  whole  or  in  part,  any,  all,  or  none  of 
the  proposals  submitted  in  response  to 
this  notice. 

Christine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy 

[FR  Doc.  94-23643  Filed  9-22-94,  8:45  am) 

BILLING  CODE  6450-01 -M 


DEPARTMENT  OF  ENERGY 

Advisory  Committee  on  Human 
Radiation  Experiments 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  No.  92—463,86  Stat.  770),  notice  is 
hereby  given  of  the  following  meeting: 

DATES  AND  TIMES: 

October  11,  1994,  2:00  p.m.-5:30  p.m. 
October  12, 1994,  8:00  a.m.—4:30  p.m. 
October  13, 1994,  8:00  a.m.-ll:45  a.m. 
PLACE:  The  Press  Club  of  San  Francisco, 
555  Post  Street,  San  Fiancisco,  CA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Klaidman,  The  Advisory 
Committee  on  Human  Radiation 
Experiments,  1726  M  Street,  NW,  Suite 
600,  Washington,  DC  20036.  Telephone: 
(202)  254-9795,  Fax:  (202)  254-9828. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee:  The 
Advisory  Committee  on  Human 
Radiation  Experiments  was  established 
by  the  President.  Executive  Order  No. 
12891,  January  15,  1994,  to  provide 
advice  and  recommendations  on  the 
ethical  and  scientific  standards 
applicable  to  human  radiation 
experiments  carried  out  or  sponsored  by 
the  United  States  Government.  The 
Advisory  Committee  on  Human 
Radiation  Experiments  reports  to  the 
Human  Radiation  Interagency  Working 
Group,  the  members  of  which  include 
the  Secretary  of  Energy,  the  Secretary  of 
Defense,  the  Secretary  of  Health  and 
Human  Services,  the  Secretary  of 
Veterans  Affairs,  the  Attorney  General, 
the  Administrator  of  the  National 
Aeronautics  and  Space  Administration, 
the  Director  of  Central  Intelligence,  and 
the  Director  of  the  Office  of 
Management  and  Budget. 

Tentative  Agenda 

Tuesday,  October  11, 1994 
2:00  p.m.  Call  to  Order  and  Opening 
Remarks 

2:10  p.m.  Reports  from  Subcommittees 
3:45  p.m.  Break 

4:00  p.m.  Reports  from  Subcommittees 
(continued) 

5:30  p.m.  Meeting  Adjourned 
Wednesday,  October  12,  1994 

8:00  a.m.  Opening  Remarks 
8:05  a.m.  Public  Comments 
10:00  a.m.  Break 
10:15  a.m.  Public  Comments 
(continued) 

12:15  p.m.  Lunch 
1:45  p.m.  Discussion,  Status  of 
Document  Collection  and  Review 


3:30  p.m.  Break 
3:40  p.m.  Discussion,  Status  of 
Document  Collection  and  Review 
(continued) 

4:30  p.m.  Meeting  Adjourned 
Thursday,  October  13, 1994 

8:00  a.m.  Opening  Remarks 
8:10  a.m.  Discussion,  Committee 
Strategy  and  Direction 
10:00  a.m.  Break 

10:15  a.m.  Discussion,  Committee 
Strategy  and  Direction  (continued) 
11:45  a.m.  Meeting  Adjourned. 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  chairperson  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Any  member  of  the 
public  who  wishes  to  file  a  written 
statement  with  the  Advisory  Committee 
will  be  permitted  to  do  so,  either  before 
or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  a  oral 
statement  should  contact  Kristin  Grotty 
of  the  Advisory  Committee  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  at 
least  five  business  days  prior  to  the 
meeting  and  reasonable  provisions  will 
be  made  to  include  the  presentation  on 
the  agenda. 

Transcript:  Available  for  public 
review  and  copying  at  the  office  of  the 
Advisory  Committee  at  the  address 
listed  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  at  Washington,  DC  on  September 
20, 1994. 

Marcia  L.  Morris, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  94-23653  Filed  9-22-94;  8:45  am) 

BILLING  CODE  6450-01-P 


Energy  Efficiency  Rating,  Certification 
and  Labeling  for  Windows  and  Window 
Systems 

AGENCY:  U.S.  Department  of  Energy; 
Office  of  Energy  Efficiency  and 
Renewable  Energy. 

ACTION:  Notice  of  determination. 


SUMMARY:  The  Energy  Policy  Act  of  1992 
(EPAct)  requires  the  Secretary  of  Energy 
to  make  a  determination,  within  one 
year  of  enactment,  on  whether  a 
window  energy  rating  and  labeling 
program  established  by  the  National 
Fenestration  Rating  Council  (NFRC) 
meets  the  objectives  of  the  legislation  If 
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not,  the  Department  is  to  develop  a 
mandatory  rating  program.  The 
Secretary  has  determined,  provided 
certain  conditions  are  accepted  and  met 
by  NFRC,  that  NFRC’s  voluntary 
national  window  rating  program  as  it  is 
presently  being  developed  is  expected 
to  result  in  a  program  consistent  with 
the  objectives  of  the  Federal 
Government  as  established  in  the  Act. 
The  conditions  include,  but  are  not 
limited  to,  continued  good  progress,  and 
completion  of  a  basic  window  energy 
rating  program  by  October  24, 1995.  In 
the  interim,  the  Department  of  Energy 
(DOE)  supports  NFRC’s  efforts  to 
establish  a  uniform,  national  rating, 
certification  and  labeling  program 
through  incorporation  of  the  NFRC 
program  in  Federal,  state  and  local 
government  and  national  voluntary 
codes  and  standards. 

FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  J.  Taylor,  Office  of  Building 
Technologies,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  D.C.  20585,  Tel.  202- 
586-9214. 

SUPPLEMENTARY  INFORMATION:  Section 

121  of  the  Energy  Policy  Act  of  1992 
(EPAct),  Pub.  Lt  102— 486,  requires  the 
Department  of  Energy  to  provide 
technical  and  financial  support  for 
development  of  a  voluntary  energy 
performance  rating  and  labeling 
program  for  windows  and  window 
systems.  Furthermore,  EPAct  directs 
that  such  voluntary  program  will  be 
developed  by  NFRC.  and  that  it  is  to  be 
developed  according  to  "commonly 
accepted  procedures”  (section 
121(a)(3));  and  states  that  “such  a  rating 
program  shall  include:  Specifications 
for  testing  procedures  and  labels  that 
will  enable  window  buyers  to  make 
more  informed  purchasing  decisions 
about  the  energy  efficiency  of  windows 
and  window  systems;  and  information 
.  .  .  that  will  allow  window  buyers  to 
assess  the  energy  consumption  and 
potential  cost  savings  of  alternative 
window  products"  [section  121(a)(2)). 
This  program  is  currently  being 
developed  by  NFRC,  a  voluntary 
coalition  comprised  of  representatives 
of  the  building  industry,  product 
manufacturers,  utilities,  government, 
and  consumer  groups.  The  NFRC, 
formed  in  1989,  has  the  exclusive 
purpose  of  providing  a  voluntary, 
nationally-recognized  method  for  rating 
the  energy  performance  of  fenestration 
products,  in  a  fair,  accurate  and  credible 
manner,  and  certifying  and  labeling 
these  products  for  consumer 
comparison  and  information  purposes. 

EPAct  also  requires  that  the 
Department  monitor  and  evaluate  the 


efforts  of  the  NFRC  and  make  a 
determination,  within  one  year  of 
enactment,  as  to  whether  the  NFRC 
program  is  consistent  with  the 
objectives  of  the  legislation.  If  the 
program  does  not  meet  the  objectives, 
then  the  Department  is  required  to 
proceed  to  develop  a  mandatory 
window  energy  performance  rating  and 
labeling  process.  The  EPAct  Conference 
Report,  H.  Report  No.  102-1018, 102nd 
Congress,  2nd  Session,  p.  384  (1992), 
states  that  "commonly  accepted 
procedures”  are  those  procedures  that 
are  recognized  by  the  Federal  Trade 
Commission  or  are  consistent  with 
Commission  policy.  The  Commission 
recognizes  “commonly  accepted 
procedures”  as  those  which  might  be 
described  as  being  pro-competitive, 
having  a  sound  technical  basis  and 
discouraging  unfair  or  deceptive  acts  or 
practices.  Also,  the  report  addresses  the 
program’s  implementation  and 
administration,  and  says  they  should  be 
in  accordance  with  "commonly 
accepted  procedures”.  Id.  Furthermore, 
the  Conference  Report  states:  “It  is  the 
intent  of  the  Conferees  that  the 
Secretary  shall  seek  to  harmonize  these 
standards  internationally,  particularly 
with  standards  established  or  under 
development  in  Canada  or  Mexico, 
nations  with  which  the  United  States 
conducts  substantial  trade.  Such 
harmonization  will  simplify 
enforcement,  reduce  impediments  to 
trade,  and  will  reduce  burdens  on 
manufacturers.”  Id. 

DOE  Evaluation  and  Requirements 

Information  upon  which  DOE  relied 
to  make  its  determination,  as  well  as 
information  further  describing  EPAct 
and  DOE  objectives  and  requirements,  is 
listed  in  this  Notice  within  the 
paragraph  labeled  “Documentation”.  To 
carry  out  its  evaluation,  DOE  requested 
from  NFRC  certain  information  in  a 
letter  from  the  Deputy  Assistant 
Secretary  for  Building  Technologies  to 
the  Chairman  of  NFRC  of  March  25, 

1993  [see  Documentation,  item  6).  “This 
information  would  include  a 
description  of  the  current  and  planned 
program  and  its  procedures,  scope  and 
definitions  and  such  other  information 
that  may  be  needed  for  DOE  to  make  its 
evaluation.  The  planned  program  would 
be  described  in  a  multi-year  program 
plan.  This  plan  would  describe  how 
NFRC  would  meet  the  requirements  of 
EPAct  and  should  describe  the  mission, 
goals  and  objectives  of  NFRC,  and 
identify  the  resource  and  program 
requirements,  research  requirements, 
and  intermediate  milestones  for 
completing  a  window  energy  rating  and 
labeling  program.”  Also  DOE  elaborated 


on  the  information  requirements  and 
explained  DOE  and  EPAct  objectives  in 
the  documentation  associated  with  its 
fiscal  year  1993  financial  assistance 
award  to  NFRC  [see  Documentation* 
item  7).  NFRC  provided  DOE  with  its 
multi-year  plan  and  other  information 
useful  to  the  evaluation  by  DOE, 
including  all  NFRC  procedures  and  a 
copy  of  documentation  provided  to  the 
California  Energy  Commission,  which 
mandated  the  use  of  the  NFRC  program 
Isee  Documentation,  items  1  to  5). 

In  carrying  out  the  evaluation  of  the 
NFRC’s  voluntary  program  and  resulting 
determination  of  conformity  with  the 
objectives  of  EPAct,  the  Department  has 
considered  two  major  criteria:  The 
structure  of  the  NFRC  program 
including  requirements  for  such 
program  elements  as  technically 
credible  rating  procedures  addressing 
the  thermal,  optical  and  energy 
performance  of  windows  and  window 
systems,  procedures  to  assure  the  fair, 
accurate  and  credible  implementation 
and  administration  of  the  energy  rating 
program,  certification,  accreditation, 
labeling,  and  consumer  education;  and 
the  extent  of  adoption  of  the  NFRC 
program  by  manufacturers  and 
recognition  by  states  and  voluntary  cotie 
bodies. 

NFRC  Program  Structure 

The  Department  believes  NFRC  has 
made  good  progress  in  the  development 
of  the  program  structure  for  window 
energy  rating,  labeling,  and  certification. 
This  progress  addresses:  a  credible 
technical  basis,  internationally 
recognized,  for  rating  window  energy 
performance;  and  an  administrative 
framework  for  rating,  labeling,  and 
certification.  Progress  is  being  made  in 
the  development  of  an  education 
program  aimed  at  all  major  end  users 
which  affect  the  specification  or 
purchase  of  windows.  This  progress  is 
described  below,  and  documentation 
describing  the  progress  in  greater  detail 
is  referenced  in  the  “Documentation” 
paragraph  of  this  Notice.  Among  this 
documentation,  the  NFRC  Multi- Yea: 
Plan  is  important  as  a  statement  by 
NFRC  regarding  current  progress  and  a 
commitment  to  certain  future  progress 
in  meeting  EPAct,  DOE  and  membership 
requirements.  DOE  accepts  the 
requirements,  particularly  the  research 
requirements,  identified  in  the  NFRC 
plan  as  important  to  meeting  EPAct  and 
DOE  requirements  for  the  rating 
program  and  national  energy  savings. 
DOE  expects  NFRC  to  continue  to  make 
good  progress  on  meeting  these 
requirements  and  certain  other 
requirements  identified  in  this  notice  or 
clarified  in  subsequent  communications 
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with  NFRC.  DOE  expects  NFRC 
leadership  to  closely  follow  progress  on 
meeting  these  requirements. 

The  NFRC  has,  and  continues,  to 
develop  a  highly  credible  scientific  and 
technical  basis  for  the  rating  of  window 
energy  performance.  Historically,  the 
NFRC  program  grew  out  of  a  strong 
collaboration  among  the  U.S.  and 
Canadian  Governments,  and  among 
national  laboratory,  university  and 
industry  researchers  addressing  window 
energy  performance  in  technical  society 
forums,  primarily  the  American  Society 
of  Heating,  Refrigerating  and  Air-  - 
Conditioning  Engineers  (ASHRAE)  and 
the  American  Society  for  Testing  and 
Materials  (ASTM).  In  1989,  when  NFRC 
was  formed,  the  NFRC  Technical 
Committee  became  the  primary  forum 
for  this  research.  Under  the  Technical 
Committee,  subcommittees  were  formed 
to  develop  and  validate  the  technical 
basis  for  the  different  thermal  and 
optical  properties,  annual  energy 
performance  and  durability  which 
comprise  a  complete  characterization  of 
window  energy  performance.  This 
research,  under  development  for  over  a 
decade,  provided  for  a  thermal 
performance  (U-Value)  rating  procedure 
which  was  validated  by  U.S.  and 
Canadian  laboratories.  Recently,  the 
technical  subcommittees  have 
completed  research  for  the  initial 
emissivity  and  solar  heat  gain 
coefficient  procedures.  Different  parts  of 
these  procedures  are  also  being  adopted 
by  such  organizations  as  ASTM, 
ASHRAE  and  the  International 
Standards  Organization  (ISO),  and  are 
being  reviewed  for  adoption  in  several 
foreign  countries.  Though  the  technical 
accomplishments  are  impressive,  more 
research  is  needed,  as  discussed  below, 
to  meet  DOE  and  EPAct  objectives. 

The  NFRC  has  developed,  as  part  of 
its  Multi-year  Plan,  a  five-year  research 
plan  for  completing  the  establishment  of 
the  scientific  and  technical  framework 
for  a  comprehensive  energy 
performance  rating,  certification  and 
labeling  system.  The  research  plan 
initially  focuses  resources  on 
completing  a  basic  energy  rating  system 
which  would  meet  the  minimum 
requirements  for  satisfying  the 
objectives  of  DOE  and  EPAct.  DOE  finds 
these  requirements  include,  but  are  not 
limited  to:  The  establishment  of  a 
validated,  internationally  accepted, 
sound  scientific  and  technical  basis  for 
window  energy  performance  to  enable 
the  development  of  energy  rating 
procedures  for  residential  applications, 
and  at  least  limited  guidance  for 
architects  and  engineers  for  commercial 
applications;  the  development  of  such 
energy  rating  procedures  and  technical 


guidance,  as  well  as  procedures  for  the 
major  thermal  and  optical  properties; 
and  significant  progress  on  long  term 
energy  performance  procedures.  The 
research  plan  indicates  that  less  than 
two  years  of  research  should  enable 
completion  of  the  basic  energy  rating 
system.  The  overall  comprehensive  5- 
year  program  outlined  within  the  plan 
would  provide,  in  the  opinion  of  DOE, 
for  a  marketplace  and  industry  which  is 
responsive  to  the  development, 
specification  and  selection  of  energy 
efficient  windows  and  window  systems, 
and  other  fenestration  products  for  both 
residential  and  commercial  building 
applications.  This  plan,  when 
implemented,  should  produce 
significant  energy  savings.  The 
comprehensive  program  is  expected  to 
accelerate  development  and  deployment 
of  advanced  energy  efficient  window 
technologies  beyond  that  which  could 
be  realized  under  the  basic  energy  rating 
program.  It  would  provide  the 
technology  to  broaden  the  application  of 
the  rating  program  in  commercial 
building  applications  and  upgrade  the 
procedures  for  residential  applications 
(e.g.,  more  fenestration  types,  both 
conventional  and  advanced,  more 
building  types,  and  advanced  computer 
tools  to  enable  more  users  to  specify  and 
select  energy  efficient  products).  It 
would  also  complete  the  procedures  for 
long  term  energy  performance 
(durability),  including  guidance  for 
determining  life  cycle  costs  of  window 
applications.  NFRC’s  research  plan 
further  outlines  the  additional  research 
and  development  activities  that  are 
necessary  to  fully  accomplish  all  of  the 
objectives  of  EPAct  and  DOE’s  energy 
saving  goals. 

NFRC  has  also  established  an 
operational  and  administrative 
framework  for  implementing  a 
nationally-accepted  window  rating  and 
labeling  program  which,  in  DOE’s 
opinion,  substantially  meets  the  intent 
of  EPAct.  Within  this  framework,  NFRC 
addresses  the  development  of  rating 
procedures,  technical  interpretations, 
programs  for  laboratory  accreditation 
and  product  certification,  and 
guidelines  for  such  programs.  NFRC  has 
already  implemented  a  rating  program 
for  several  components  of  fenestration 
energy  performance  including  those  for 
U-Value,  solar  heat  gain  and  emissivity, 
and  is  pursuing  the  development  of 
rating  procedures  for  other  thermal  and 
optical  properties  and  total  energy 
performance  properties.  The 
development  of  the  remaining 
procedures  involves  work  by  the 
technical  committee  members  and  the 
significant  research,  by  DOE  and  others. 


focused  on  the  associated  technical 
issues.  The  adoption  of  the  U-Value 
procedure  is  the  culmination  of  over  a 
decade  of  Federally-sponsored  and 
private-industry-supported  research . 

This  activity  also  includes  the 
development  and  updating  of 
procedures  and  program  guidelines  to 
assure  the  fair  and  credible 
implementation  and  administration  of 
the  rating  program  and  to  assure 
industry  and  consumer  trust  in  the 
program.  However,  as  program 
implementation  proceeds,  deficiencies 
requiring  revised  or  new  guidance  will 
become  apparent.  For  example,  there 
will  need  to  be  guidance  for  fair, 
consistent  and  uniform  implementation 
among  the  independent  agents  (IA) 
carrying  out  the  NFRC  certification  and 
inspection  programs  in  such  areas  as 
ratings  challenges,  appeals  and 
reporting  procedures.  [At  this  time,  the 
LA’s  include:  American  Architectural  * 
Manufacturers  Association  (AAMA); 
California  Association  of  Window 
Manufacturers  (CAWM);  National  Wood 
Window  and  Door  Association 
(NWWDA;  and  Southwest  Research 
Institute  (SwRI).]  Continued  progress  is 
expected  in  developing  and  updating 
procedures  which  are  pro-competitive 
and  open  to  innovation,  have  a  sound 
technical  basis,  and  discourage  unfair  or 
deceptive  acts  or  practices.  Also,  NFRC. 
in  updating  its  procedures,  should 
consider  the  conformity  of  the  different 
elements  of  its  program  procedures  and 
their  implementation  (e.g.,  accreditation 
and  quality  control)  to  the  applicable 
standards  set  forth  by  the  International 
Standards  Organization  (ISO). 

Work  underway  by  NFRC  technical 
committees  is  being  closely  coordinated 
with  related  work  in  other  countries 
through  such  organizations  as  the 
International  Standards  Organization 
(ISO),  the  International  Energy  Agency, 
and  through  bilateral  agreements 
between  the  U.S.  and  other  countries. 
This  effort  by  NFRC  has  sought  to 
establish  a  common  scientific  and 
technical  basis  for  window  performance 
rating  which,  in  the  opinion  of  the 
Department,  is  an  effective  approach  in 
complying  with  EPAct  requirements  for 
international  harmonization  of 
standards.  This  approach  presumes  the 
technical  excellence  of  the  common 
basis  for  rating,  and  a  willingness  by  all 
parties  to  move  towards  adoption  of 
cost-effective  rating  procedures  which 
have  been  demonstrated  to  be 
technically  superior.  Good  progress  in 
this  area  is  expected  to  continue. 

NFRC  has  also  initiated  a  program 
which  would  provide  information  to 
consumers  that  will  support  informed 
purchase  decisions.  At  this  time,  a  DOE- 
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sponsored  building  simulation 
computer  program  (DOE  2)  has  been 
used  to  develop  a  simplified  window 
energy  rating  computer  tool  and 
sensitivity  analyses  for  development  of 
simple  energy  rating  indices.  The 
simulation  tool  has  been  used  to 
develop  draft  guidance  for  residential 
window  users  and  the  ability  to  develop 
a  number  of  interim  consumer 
information  products.  However,  the 
procedures  for  providing  a  total  energy 
rating  as  well  as  complete  energy 
performance  information  upon  which 
consumers  could  base  window  purchase 
decisions  are  not  yet  completed.  The 
research  needed  to  develop  and  validate 
such  energy  rating  procedures  should, 
in  the  opinion  of  the  Department,  be 
completed  within  the  two  years  (from 
October  1993),  as  part  of  the  basic 
energy  rating  program.  The  NFRC 
information  program  would  develop, 
maintain  and  distribute  the  information 
products  which  meet  the  DOE  and 
EPAct  requirements  to  “enable  window 
buyers  to  make  more  informed 
purchasing  decisions  about  the  energy 
efficiency  of  windows  and  window 
systems;  and  information  *  *  *  that 
will  allow  window  buyers  to  assess  the 
energy  consumption  and  potential  cost 
savings  of  alternative  window  products” 
Isection  121(a)(2)).  "Tbe  DOE  defines 
‘window  buyers’  broadly  as  major  end 
users  which  can  significantly  affect  the 
specification  or  purchase  decision. 
These  end  users  include,  but  are  not 
limited  to:  consumers,  builders, 
architects,  utilities,  building  standard 
organizations,  among  others.”  (see 
Documentation,  Item  7] 

NFRC  Program  Adoption 

The  Department  considers  that  the 
extent  of  adoption  by  states  and  code 
bodies,  and  the  level  of  participation  by 
product  manufacturers,  and  testing  and 
simulation  laboratories  show  good 
progress  toward  nationwide  acceptance 
of  the  NFRC  program  as  a  viable  system 
for  establishing  the  uniform  energy 
performance  rating  and  labeling  of 
windows  and  window  systems. 

Towards  wider  adoption  of  this 
program,  NFRC  has  developed  and  is 
implementing  an  Education  and 
Awareness  plan.  NFRC  members  are 
also  actively  participating  in  technical 
society  (e.g.,  ASHRAE)  standards 
committees  and  with  regional  code 
organizations  to  foster  referencing  of 
NFRC  standards.  NFRC  members  are 
also  working  with  ISO  technical 
committees  and  foreign  standard 
organizations  to  foster  recognition  of 
NFRC  rating  procedures  or  rating 
procedures  with  a  common  technical 
basis. 


Several  states  have  adopted  or 
referenced  NFRC  rating  procedures,  or 
are  considering  doing  so.  At  least  six 
states  have  already  adopted  the  NFRC’s 
procedure  for  rating  the  thermal 
performance  of  fenestration  products 
(NFRC  100-91SM).  These  states  include: 
California,  Oregon,  Washington,  ’Alaska, 
Idaho,  and  Minnesota.  Several  other 
states  are  considering  adoption  of  NFRC 
100-91®*  as  a  part  of  their 
comprehensive  building  energy  codes. 

The  NFRC’s  Certified  Product 
Directory  currently  lists  the  NFRC  rated 
thermal  performance  in  terms  of  U- 
Value,  the  rate  of  heat  loss  due  tp  a 
temperature  difference  across  the 
product,  for  over  5,000  window,  door, 
and  skylight  products  produced  by  more 
than  one  hundred  manufacturers. 

Widespread  participation  exists  in  the 
NFRC  energy  performance  rating, 
certification  and  labeling  program.  This 
program,  to  ensure  accuracy  and 
credibility,  includes  a  system  of  checks 
and  balances  embodied  in  its  three  key 
subprograms:  laboratory  accreditation, 
product  certification,  and  the 
certification  agency  program,  [see 
Documentation,  items  1  to  5  for  a 
description  of  this  program  and  its 
elements).  To  date,  the  NFRC  has 
certified  the  participation  of  twelve 
accredited  simulation  laboratories, 
seven  testing  laboratories,  and  four 
independent  certification  and 
inspection  agencies  to  support  the  needs 
of  fenestration  manufacturers  for 
product  testing,  certification,  and 
labeling. 

Secretary’s  Determination 

Based  on  the  Department’s  evaluation 
of  the  NFRC’s  program  structure  and 
current  rate  of  adoption  by  states  and 
the  industry,  the  Secretary  believes  that 
critical  elements  of  a  basic  energy 
performance  rating,  certification  and 
labeling  program  are  already  operational 
or  under  development  and  that  the 
program  can  expand  and  mature  to  a 
level  consistent  with  the  objectives  of 
EPAct  within  two  years.  These  critical 
program  elements  now  operational 
include  the  administrative  framework 
for  the  rating,  labeling  and  certification 
program  and  rating  procedures  for 
certain  thermal  and  optical  properties  of 
windows,  such  as  U- Value  and  solar 
heat  gain.  Other  critical  elements,  such 
as  annua!  energy  procedures  or 
consumer  information  on  energy 
performance  of  windows  have  made 
good  progress  and  are  expected  to  be 
completed  within  two  years.  The 
Secretary  has  therefore  made  a 
provisional  determination  regarding  the 
acceptability  of  the  NFRC  rating 
program  based  on  current  progress  by 


NFRC  and  subject  to  certain  conditions 
being  met  and  a  commitment  by  NFRC 
to  meet  those  conditions.  The 
conditions  include,  but  are  not  limited 
to,  continued  good  progress  towards, 
and  completion  of  a  basic  window 
energy  rating  program  which  meets  the 
objectives  of  the  Federal  Government  as 
established  under  the  EPAct  and  other 
relevant  legislative  or  executive 
authority,  by  October  24, 1995.  The 
Department  shall  continue  to  monitor, 
evaluate  and  provide  periodic 
assessments  of  the  NFRC's  progress  in 
developing,  according  to  commonly 
accepted  procedures,  the  basic  energy 
rating,  certification  and  labeling 
program  and  its  procedures  and 
program  guidelines,  and  will  be  looking 
for  continuation  of  substantial  progress 
tow  ard  completion  of  the  basic  program 
structure.  The  Department  shall  also 
monitor  the  extent  of  adoption  of  the 
NFRC  program  by  state  regulatory 
bodies,  and  market  acceptance  of  the 
program  as  established  by  the 
percentage  of  total  product  sales 
carrying  NFRC  labels.  The  Department’s 
continued  evaluation  of  progress  will 
require  certain  information  from  NFRC 
such  as  periodic  updates  of  the  multi¬ 
year  plan,  and  intermediate  measures  of 
progress  on  the  level  of  adoption  of  the 
rating  program  and  on  development  of 
critical  elements  of  the  program  such  as 
rating  procedures  and  consumer 
information.  The  Department  will 
provide  the  NFRC  with  certain 
information  needed  for  the  completion 
of  the  basic  energy  rating  and  labeling 
program  such  as  its  periodic 
assessments,  evaluations,  identification 
of  information  requirements,  and 
clarifications  on  EPAct  and  Federal 
objectives  and  requirements.  To 
facilitate  this  exchange  of  information 
and  the  Department’s  evaluation  of 
progress,  as  well  as  the  achievement  of 
the  goals  and  full  energy  savings 
potential  described  in  NFRC’s 
comprehensive  multi-year  plan, 
provisions  for  close  collaboration 
between  the  NFRC  and  the  Department 
should  be  maintained.  Based  on  these 
conditions,  the  Secretary  finds  tbe 
NFRC  program  would  be  acceptable. 
Further,  in  the  interim,  DOE  supports 
NFRC’s  efforts  to  establish  a  uniform, 
national  rating,  certification  and 
labeling  program  through  incorporation 
of  the  NFRC  program  in  Federal,  state 
and  local  government  and  national 
voluntary  codes  and  standards. 

The  Secretary  also  finds  that  the 
Department  shall  continue  to  seek  to 
provide  the  technical  and  financial 
assistance  necessary  to  establish  a  basic 
energy  performance  rating,  certification 
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and  labeling  system  for  windows  and 
window  systems  that  would  meet  the 
requirements  of  either  a  mandatory  or 
voluntary  program.  The  Department 
shall  also  take  the  necessary  steps  to 
ensure  that  a  mandatory  program  would 
be  in  place  within  the  statutory  time 
limits  defined  by  EPAct,  if  such  a 
program  is  needed.  The  Department 
shall  request  financial  and  technical 
support  for  the  full  five-year 
comprehensive  program  as  defined  in 
the  NFRC  program  plan. 

Further,  the  Secretary  finds  that  the 
Department  shall  use  the  existing  NFRC 
performance  procedures,  as  well  as  new 
procedures  for  addressing  additional 
thermal  and  optical  properties  and  the 
energy  impacts  of  windows  and  window 
systems,  as  they  become  established,  in 
DOE  programs  which  affect  the 
specification  and  selection  of 
fenestration  products  in  Federal 
buildings.  The  Department  shall  also 
proceed  to  take  the  necessary  steps  to 
both  require  and  encourage  the  use  of 
NFRC  performance  rating  procedures  by 
other  Federal  agencies,  and  to  encourage 
their  use  by  state  and  local  governments 
and  by  code  bodies. 

Documentation 

Copies  of  information  are  listed  below 
upon  which  the  Department  has  relied 
in  making  this  provisional 
determination.  Information  is  also  listed 
which  further  addresses  DOE’s 
objectives  and  requirements. 

l.Technical,  Operational  and 
Administrative  Foundations  for 
Fenestration  Rating,  Certification  and 
Labeling:  The  NFRC  Multi-Year  Plan 
(and  revisions  to  the  plan),  Sept.  1993 
The  plan  outlines  NFRC’s 
accomplishments  and  planned  growth 
for  the  five  years  commencing  with  the 
submission  of  the  plan  in  September 
1993.  The  plan  is  organized  into  three 
sections:  The  technical  or  research  work 
plan;  the  operational  program  activities, 
including  certification,  labeling, 
education  and  communications;  and 
NFRC’s  administrative  management 
processes.  Attachments  include  NFRC’s 
Bylaws  and  operating  procedures.  This 
plan  provides:  A  description  of  the 
rating  program  and  its  elements,  the 
current  status  of  the  NFRC  program,  a 
description  the  mission,  goals  and 
objectives  of  NFRC  and  how  NFRC 
would  meet  the  requirements  of  EPAct 
as  well  as  its  goals  and  objectives,  and 
identifies  the  resource  and  program 
requirements  (including  research 
requirements)  for  completing  a  window 
energy  rating  and  labeling  program,  and 
the  schedule  for  completion  of  all  major 


elements  of  the  program  with 
intermediate  milestones. 

2.  NFRC  Technical  (Rating) 

Procedures — for  determining  the 
thermal ,  optical  and  annual  energy 
performance  of  fenestration  products: 

(a)  (NFRC  100-91SM)  Procedures  for 
Determining  Fenestration  Product 
Thermal  Properties  (currently  limited  to 
U-values); 

(b)  (NFRC  200-93SM)  Procedures  for 
Determining  Fenestration  Solar  Heat 
Gain  Coefficients  at  Normal  Incidence; 

(c)  (NFRC  301-92SM)  Procedures  for 
Measuring  Surface  Emittance. 

(d)  Other  procedures  are  under 
development. 

3.  NFRC  Program  Documents — outline 
and  provide  the  operational  details  of 
NFRC’s  on-going  programs.  To  date, 
NFRC  has  published  the  following 
documents: 

(a)  NFRC  PCP  1-92:  Product 
Certification  Program — to  certify  and 
label  fenestration  products  using  NFRC 
rating  procedures.  Under  this  program 
which  sets  forth  the  NFRC  requirements 
for  thermal  efficiency  certification  and 
labeling  of  fenestration  products, 
manufacturers  may  obtain  NFRC 
thermal  performance  ratings  for  their 
fenestration  products  from  NFRC- 
accredited  testing  and  simulation 
laboratories,  in  accordance  with  NFRC 
100-91:  Procedure  for  Determining 
Fenestration  Products  Thermal 
Properties  (currently  limited  to  U- 
values).  A  fenestration  manufacturer 
may  also  obtain  authorization  to  certify 
the  performance  ratings  and  receive 
permission  to  label  products  from 
NFRC-licensed  independent 
certification  and  inspection  agencies. 
This  program,  as  new  technical  rating 
procedures  become  approved,  will 
provide  for  ratings  of  other  thermal  and 
optical  properties  and  energy 
performance. 

(b)  NFRC  LAP  1-92:  Laboratory 
Accreditation  Program — to  accredit 
laboratories  in  the  use  of  NFRC  rating 
procedures,  which  encompass  computer 
simulation  programs  and  physical  test 
procedures.  Under  this  program,  NFRC 
licenses  independent  testing  and 
simulation  laboratories  to  perform 
physical  tests  and  computer  simulations 
and  to  issue  thermal  performance 
ratings  for  each  product  line  submitted 
for  rating  and  certification.  NFRC 
guarantees  the  integrity  and  uniformity 
of  NFRC  rating,  certification  and 
labeling  by  ensuring  that  testing  and 
simulation  laboratories  adhere  to  strict 
NFRC  requirements. 

(c)  NFRC  CAP  1-92:  Certification 
Agency  Program — to  license 
independent  certification  and 
inspection  agencies  (LA’s),  conducting 


verification  and  assessments  of  rated 
products.  Under  this  program,  also 
referred  to  as  the  “IA  Program”,  NFRC 
licenses  independent  certification  and 
inspection  agencies  to  determine  that  all 
NFRC  requirements  for  NFRC 
certification  of  fenestration  energy 
performance  ratings  have  been  met  by  a 
manufacturer,  and  to  grant  permission 
to  label  products  to  indicate  NFRC 
certification.  Through  the  Certification 
Program  and  IA  Program  and  their 
companion  NFRC  laboratory 
accreditation  program  set  forth  in  the 
associated  program  documents,  NFRC 
intends  to  protect  the  integrity  and 
uniformity  of  NFRC  rating,  certification 
and  labeling  by  ensuring  manufacturers, 
testing  and  simulation  laboratories,  and 
IA’s  adhere  to  strict  NFRC  requirements. 

4.  NFRC  Certified  Products 
Directory — NFRC  publishes  at  least 
annually  a  directory  of  products 
certified  and  decertified  within  the 
program.  The  first  edition  of  the 
Directory  was  published  November  9, 
1993  and  included  descriptive 
information  and  thermal  performance 
ratings  for  over  2100  products.  The 
Second  edition  of  the  Directory  was 
published  January  7, 1994  and  included 
listings  for  over  3800  fenestration 
products.  To  date,  over  5000  products 
have  been  certified. 

5.  Documentation  submitted  by  NFRC 
recently  to  the  California  Energy 
Commission  (CEC)  supporting  CEC 
designation  of  NFRC  as  the  supervisory 
entity  for  the  California  mandatory 
rating  program. 

(a)  Letter  from  the  Chairman  of  NFRC 
to  the  CEC  (Docket  No.  92-WIN-l), 
March  24, 1994 — The  letter  provides 
detailed  answers  to  questions  raised  by 
the  Commission  regarding  the  NFRC 
program.  These  answers  provide 
extensive  information  documenting  the 
good  progress  of  the  NFRC  program 
which  is  directly  applicable  to  the 
Departments  determination. 

(b)  Final  Report  to  the  CEC,  under 
CEC  contract  No.  400-90-023,  March 
29, 1994.  In  1991,  NFRC  entered  into  a 
contract  with  the  California  Energy 
Commission.  The  contract  directed 
NFRC  to  develop  and  implement  an 
energy  performance  rating,  certification, 
and  labeling  program  for  fenestration 
products  sold  in  the  State  of  California. 
The  report  documents  the  work 
completed  under  the  project. 

6.  Letter — from  Deputy  Assistant 
Secretary  for  Building  Technologies, 
Energy  Efficiency  and  Renewable 
Energy,  DOE  to  Chairman,  NFRC,  Marcn 
25, 1993.  Letter  formerly  initiated 
relationship  between  DOE  and  NFRC 
under  EPAct  and  identified  EPAct 
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requirements  and  DOE  information 
requirements. 

7.  Financial  Assistance  Award 
documentation,  DOE  grant  no.  DE- 
FG03-91SF19011, 1993.  The  FY  1993 
award  included  a  description  of  the 
objectives  of  DOE  regarding  both  the 
overall  rating  program  and  the 
objectives  for  key  elements  of  the 
program.  Program  elements  addressed 
included:  education  and  information: 
research  and  validation;  planning  and 
analysis,  including  multi-year  plan 
updates;  and  liaison  with  domestic  and 
international  organizations. 
Documentation  associated  with 
subsequent  awards  restated  and 
clarified  DOE’s  objectives. 

These  documents  and  other  pertinent 
information  are  available  at  the 
following  locations: 

National  Fenestration  Rating  Council, 
1300  Spring  Street,  Suite  120,  Silver 
Spring,  Maryland  20910,  (301)  589- 
6372 

U.S.  Department  of  Energy,  Freedom  of 
Information  Reading  Room,  Room  1E- 
190, 1000  Independence  Avenue 
SW  .,  Washington,  DC  20585,  (202) 
586-5755. 

Issued  in  Washington,  DC  on  September 
15, 1994. 

Christine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

[FR  Doc.  94-23639  Filed  9-22-94;  8:45  am] 

BILLING  CODE  6450-0 1-P 


Office  of  Energy  Research 

Basic  Energy  Sciences  Advisory 
Committee;  Notice  of  Open  Meeting 

Pursuant  to  the  provision  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463,  86  Stat.  770),  notice  is 
hereby  given  of  the  following  meeting: 

Name:  Basic  Energy  Sciences  Advisory 
Committee  (BESAC). 

Date  and  Time:  October  20, 1994 — 9:00 
a.m.-5:00  p.m.;  October  21, 1994 — 9:00  a.m  - 
5:00  p.m. 

Place:  U.S.  Department  of  Energy,  James 
Forrestal  Building,  Room  IE-245, 1000 
Independence  Avenue,  SW..  Washington,  DC 
20585. 

Contact:  Iran  L.  Thomas,  Department  of 
Energy,  Office  of  Basic  Energy  Sciences  (ER- 
10),  Office  of  Energy  Research,  Washington, 
DC  20585,  Telephone:  301-903-3081. 

Purpose  of  the  Committee:  To  provide 
advice  on  a  continuing  basis  to  the 
Department  of  Energy  (DOE)  on  the  many 
complex  scientific  and  technical  issues  that 
arise  in  the  planning,  management,  and 
implementation  of  the  research  program  for 
the  Office  of  Basic  Energy  Sciences  (BES). 

Tentative  Agenda 

Briefings  and  discussion  of: 


October  20, 1994 

•  Overview  of  Office  of  Energy  Research 
and  Discussion  of  Charge  Letter. 

•  Discussion  of  Modifications  in  the 
Design  of  the  Advanced  Neutron  Source. 

•  Discussion  of  Panel  on  Return  on 
Taxpayers’  Investment  in  BES  Program. 

•  Public  Comment  (10  Minute  Rule). 

October  21,  1994 

•  Presentation  on  R&D  and  Environmental 
Restoration  and  Waste  Management. 

•  Presentation  on  Administration’s 
Initiatives  on  Sustainable  Future  Partnership 
for  New  Generation  Vehicles  and 
Environmental  Technologies. 

•  Identification  of  BESAC  Members  to 
Serve  on  Panel  to  Review  Accelerator 
Research. 

•  Public  Comment  (10  Minute  Rule) 

Public  Participation 

The  meeting  is  open  to  the  public.  Written 
statements  may  be  filed  with  the  Committee 
either  before  or  after  the  meeting.  Members 
of  the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items  should 
contact:  Iran  L.  Thomas  at  the  address  or 
telephone  number  listed  above.  Requests 
must  be  received  5  days  prior  to  the  meeting 
and  reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda.  The 
Chairperson  of  the  Committee  is  empowered 
to  conduct  the  meeting  in  a  fashion  that  will 
facilitate  the  orderly  conduct  of  business. 

Transcripts 

The  transcript  of  the  meeting  will  be 
available  for  public  review  and  copying  at 
the  Freedom  of  Information  Public  Reading 
Room,  IE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW.,  Washington, 
DC,  between  9:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  at  Washington.  DC  on  September 
19, 1994. 

Marcia  L.  Morris, 

Deputy  Advisory  Committee,  Management 
Officer. 

[FR  Doc.  94-23636  Filed  9-22-94;  8:45  am] 

BILLING  CODE  6450-0 


High  Energy  Physics  Advisory  Panel; 
Notice  of  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92—463,  86  Stat.  770),  notice  is 
hereby  given  of  the  following  meeting: 

Name:  High  Energy  Physics  Advisory  Panel 
(HEPAP). 

Date  and  Time:  November  18-19, 1994. 
Place:  Stanford  Linear  Accelerator  Center. 
2575  Sand  Kill  Road,  Stanford,  CA  94305. 

Contact:  Dr.  Enloe  T.  Ritter,  Executive 
Secretary,  High  Energy,  Physics  Advisory 
Panel,  U.S.  Department  of  Energy,  ER-221, 
GTN,  Washington,  DC  20585,  Telephone: 
(301)  903-4829. 


Purpose  of  Panel:  To  provide  advice  and 
guidance  on  a  continuing  basis  with  respec* 
to  the  high  energy  physics  research  program. 

Tentative  Agenda 

Friday,  November  18,  1994  and  Saturday, 
November  19,  1994 

— Report  on  the  Department  of  Energy  High 
Energy  Physics  Programs 
— Report  on  National  Science  Foundation 
Elementary  Particle  Physics  Programs 
— Presentation  of  High  Energy  Physics 
Activities  at  the  Stanford  Linear 
Accelerator  Center 

— Presentation  of  High  Energy  Physics 
Activities  at  the  Lawrence  Berkeley 
Laboratory 

— Discussion  of  Superconducting  Super 
Collider  Project  Closeout 
— Reports  on  and  Discussions  of  Topics  of 
General  Interest  in  High  Energy  Physics 
— Public  Comment  (10  minute  rule) 

Public  Participation 
The  meeting  is  open  to  the  public.  The 
Chairperson  of  the  Panel  is  empowered  to 
conduct  the  meeting  in  a  fashion  that  will, 
in  his  judgment,  facilitate  the  orderly 
conduct  of  business.  Any  member  of  the 
public  who  wishes  to  make  oral  statements 
pertaining  to  agenda  items  should  contact  the ' 
Executive  Secretary  at  the  address  or 
telephone  number  listed  above.  Requests 
must  be  received  at  least  5  days  prior  to  the 
meeting  and  reasonable  provision  will  be 
made  to  include  the  presentation  on  the 
agenda. 

Minutes 

Available  for  public  review  and  copying  at 
the  Public  Reading  Room,  Room  lE-190, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  between  9  am 
and  4  pm,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington,  DC  on  September 
19,  1994. 

Marcia  L.  Morris, 

Acting  Advisory  Committee,  Management 
Officer. 

(FR  Doc.  94-23637  Filed  0-22-94;  8:45  am] 

BILLING  CODE  6450-01 -M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  MG94-O-001] 

Alabama-Tennessee  Natural  Gas 
Company;  Filing 

September  19, 1994. 

Take  notice  that  on  August  22, 1994, 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama)  filed  a  response  to 
the  Commission’s  July  22, 1994,  order 1 
that  includes  standards  of  conduct 


>68  FERC  161,115  (1994). 
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under  Order  Nos.  497  et  seq.2  and  Order 
No.  566.3 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.,  20426,  in  accordance  with  Rules 
211  or  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214  (1993)).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  October  4, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  94-23536  Filed  9-22-94:  «:45  am) 

BiLLiNG  CODE  6717-01-M 


[Docket  No.  RP-94-398-000] 

Algonquin  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

September  19, 1994. 

Take  notice  that  on  September  14, 
1994,  Algonquin  Gas  Transmission 
Company  (Algonquin)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets,  with  a 
proposed  effective  date  of  October  1, 
1994: 

Original  Sheet  No.  98F 
Sixteenth  Revised  Sheet  No.  20A 


2  Order  No.  497,  53  FR  22139  (June  14,  1988),  III 
FERC  Stats,  a  Regs.  1 30,820  (1988);  Order  No.  497- 
A,  order  on  rehearing,  54  FR  52781  (December  22, 
1989),  IQ  FERC  Stats.  &  Regs.  30,868  (1989);  Order 
No.  497-B,  order  extending  sunset  date,  55  FR 
53291  (December  28, 1990).  HI  FERC  Stats.  &  Regs. 

1 30,908  (1990);  Order  No.  497-C,  order  extending 
sunset  date,  57  FR  9  (January  2, 1992),  IQ  FERC 
Stats.  &  Regs.  1 30,934  (1991),  rehearing  denied,  57 
FR  5815  (February  18, 1992),  58  FERC  1 61,139 
(1992);  Tenneco  Gas  v.  FERC  (affirmed  in  part  and 
remanded  in  part),  969  F.  2d  1187  (D.C.  Cir.  1992); 
Order  No.  497-D,  order  on  remand  and  extending 
sunset  date,  HI  FERC  Stats.  &  Regs.  '•  30,958 
(December  4, 1992),  57  FR  58978  (December  14, 
1992);  Order  No.  497-E,  order  on  rehearing  and 
extending  sunset  date,  59  FR  243  (January  4, 1994), 
65  FERC  161,381  (December  23, 1993);  Order  No. 
497-F,  order  denying  rehearing  and  granting 
clarification.  59  FR  15336  (April  1, 1994),  66  FERC 
i 61,347  (March  24, 1994);  and  Order  No.  497-G, 
order  extending  sunset  date,  59  FR  32884  (June  27, 
1994),  IQ  FERC  Stats.  &  Regs.  1  30,996  (June  17, 
1994). 

3  Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions,  Order  No.  566,  59  FR  32885  (June  27, 
1994),  in  FERC  Stats.  &  Regs.  1 30,997  (June  17, 
1994). 


Algonquin  states  that  the  purpose  of 
this  filing  is  to  flow  through  a  refund 
related  to  Texas  Eastern  Transmission 
Corporation’s  stranded  Account  No.  858 
costs.  Algonquin  requests  that  the 
Commission  waive  Section  154.22  of  the 
Commission’s  regulations  to  the  extent 
that  may  be  necessary  to  place  these 
tariff  sheets  into  effect  as  requested,  and 
requests  a  waiver  of  Section  37.1(f)  of  its 
tariff  to  flow  through  this  refund  in  one 
month. 

Algonquin  states  that  copies  of  this 
filing  were  mailed  to  all  customers  of 
Algonquin  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
§§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  26, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary, 

[FR  Doc.  94-23532  Filed  9-22-94;  8:45  am) 
BILLING  CODE  6717-61-M 


[Docket  No.  MG88-55-005] 

Panhandle  Eastern  Pipe  Line  Co.; 
Notice  of  Filing 

September  19, 1994. 

Take  notice  that  on  August  31, 1994, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  filed  its  revised  standards 
of  conduct  under  Order  Nos.  497  et 


seq A  and  Order  No.  566.2  Panhandle 
states  that  it  is  revising  its  standards  of 
conduct  to  incorporate  the  changes 
required  by  Order  No.  566  and  that  the 
revised  standards  shall  be  effective 
October  1, 1994. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.,  20426,  in  accordance  with  Rules 
211  or  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214  (1993)).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  October  4, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  94-23534  Filed  9-22-94;  8:45  am| 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP94-331-001] 

Questar  Pipeline  Co.;  Notice  of  Tariff 
Filing 

September  19, 1994. 

Take  notice  that  pursuant  to  18  CFR 
154.63(a)(1),  and  in  compliance  with  the 
Commission’s  August  31, 1994,  order  in 
Docket  No.  RP94-331-000,  Questar 
Pipeline  Company  on  September  15, 
1994,  tendered  for  filing  and  acceptance 
to  be  effective  September  1, 1994, 


>  Order  No.  497,  53  FR  22139  (June  14, 1988),  QI 
FERC  Stats.  &  Regs,  1  30,820  (1988);  Order  No.  497- 
A,  order  on  rehearing,  54  FR  52781  (December  22, 
1989).  IQ  FERC  Stats.  &  Regs.  30,868  (1989);  Order 
No.  497-B,  order  extending  sunset  date,  55  FR 
53291  (December  28, 1990),  QI  FERC  Stats.  &  Regs. 

H  30,908  (1990);  Order  No.  497-C,  order  extending 
sunset  date,  57  FR  9  (January  2, 1992),  IQ  FERC 
Stats.  &  Regs.  130,934  (1991),  rehearing  denied,  57 
FR  5815  (February  18, 1992),  58  FERC  1 61,139 
(1992);  Tenneco  Gas  v.  FERC  (affirmed  in  part  and 
remanded  in  part),  969  F.  2d  1187  (D.C.  Cir.  1992); 
Order  No.  497-D,  order  on  remand  and  extending 
sunset  date,  DI  FERC  Stats.  &  Regs.  1 30,958 
(December  4, 1992),  57  FR  58978  (December  14, 
1992);  Order  No.  497-E,  order  on  rehearing  and 
extending  sunset  date,  59  FR  243  (January  4, 1994), 
65  FERC  1 61,381  (December  23, 1993);  Order  No. 
497-F,  order  denying  rehearing  and  granting 
clarification,  59  FR  15336  (April  1, 1994),  66  FERC 
161,347  (March  24, 1994);  and  Order  No.  497-G, 
order  extending  sunset  date.  59  FR  32884  (June  27, 
1994),  in  FERC  Stats.  &  Regs.  1 30,996  (June  17, 
1994). 

2  Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions,  Order  No.  566, 59  FR  32885  (June  27, 
1994),  m  FERC  Stats.  &  Regs.  1 30,997  (June  17, 
1994). 
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Substitute  Third  Revised  Sheet  No.  5, 
Substitute  First  Revised  Sheet  Nos.  52, 
60,  73,  and  169  and  Original  Sheet  No. 
73A  to  First  Revised  Volume  No.  1  of  its 
FERC  Gas  Tariff. 

Questar  states  that  this  filing  was 
served  upon  its  jurisdictional  customers 
and  the  Wyoming  and  Utah  Public 
Service  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §  385.211  of  the  Commission’s 
Rules  and  Regulations  (18  CFR  385.211). 
All  such  protests  should  be  filed  on  or 
before  September  26, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  94-23531  Filed  9-22-94;  8:45  am] 

BILLING  CODE  671 7-01 -M 

[Docket  No.  MG91 -2-003] 

Southwest  Gas  Storage  Co.;  Filing  , 

September  19, 1994. 

Take  notice  that  on  August  31, 1994, 
Southwest  Gas  Storage  Company 
(Southwest)  filed  its  revised  standards 
of  conduct  under  Order  Nos.  497  et 
seq -1  and  Order  No.  566. 2  Southwest 
states  that  it  is  revising  its  standards  of 
conduct  to  incorporate  the  changes 
required  by  Order  No.  566  and  that  the 

1  Order  No.  497,  53  FR  22139  (June  14.  1988).  Ill 
FERC  Stats.  &  Regs.  1  30,820  (1988);  Order  No.  497- 
A,  order  on  rehearing,  54  FR  52781  (December  22, 
1989),  ID  FERC  Stats.  &  Regs.  30,868  (1989);  Order 
No.  497-B,  order  extending  sunset  date,  55  FR 
53291  (December  28, 1990),  HI  FERC  Stats.  &  Regs. 

30,908  (1990);  Order  No.  497-C,  order  extending 
sunset  date,  57  FR  9  (January  2, 1992),  ID  FERC 
Stats.  &  Regs.  1  30,934  (1991),  rehearing  denied,  57 
FR  5815  (February  18, 1992),  58  FERC  f  61,139 
(1992);  Tenneco  Gas  v.  FERC  (affirmed  in  part  and 
remanded  in  part),  969  F.  2d  1187  (D.C.  Cir.  1992); 
Order  No.  497-D,  order  on  remand  and  extending 
sunset  date,  01  FERC  Stats.  &  Regs.  J  30,958 
(December  4,  1992),  57  FR  58978  (December  14, 
1992);  Order  No  497-E,  order  on  rehearing  and 
extending  sunset  date,  59  FR  243  (January  4,  1994), 
65  FERC  U  61,381  (December  23, 1993);  Order  No. 
497-F,  order  denying  rehearing  and  granting 
clarification,  59  FR  15336  (April  1,  1994),  66  FERC 
H  61,347  (March  24, 1994);  and  Order  No.  497-G, 
order  extending  sunset  date,  59  FR  32884  (June  27, 
1994).  ID  FERC  Stats.  &  Regs,  f  30,996  (June  16. 
1994). 

2  Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions,  Order  No.  566,  59  FR  32885  (June  27. 
1994).  Ill  FERC  Stats.  &  Regs.  "]  30,997  (June  17. 
1994). 


revised  standards  shall  be  effective 
October  1, 1994. 

Southwest  states  that  copies  of  this 
filing  have  been  mailed  to  all  parties  on 
the  official  service  list  compiled  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.,  20426,  in  accordance  with  Rules 
211  or  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214  (1993)).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  October  4, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  94-23535  Filed  9-22-94;  8:45  am] 

BILLING  CODE  671 7-01 -M 

[Docket  No.  MG-88-26-005] 

Texas  Eastern  Transmission  Corp., 
Notice  of  Filing 

September  19, 1994. 

Take  notice  that  on  September  1, 

1994,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  filed  its 
revised  standards  of  conduct  under 
Order  Nos.  497  et  seq.%  and  Order  No. 
566.1 2  Texas  Eastern  states  that  it  is 
revising  its  standards  of  conduct  to 

*  Order  No.  497,  53  FR  22139  (June  14.  1988),  HI 
FERC  Stats.  &  Regs.  130,820  (1988);  Order  No.  497- 
A,  order  on  rehearing,  54  FR  52781  (December  22, 
1989),  ffl  FERC  Stats.  &  Regs.  30,868  (1989);  Order 
No.  497-B,  order  extending  sunset  date,  55  FR 
53291  (December  28,  1990),  HI  FERC  Stats.  &  Regs. 
130,908  (1990);  Order  No.  497-C,  order  extending 
sunset  date,  57  FR  9  (January  2, 1992),  ID  FERC 
Stats.  &  Regs.  130.934  (1991),  rehearing  denied,  57 
FR  5815  (February  18. 1992),  58  FERC  161,139 
(1992);  Tenneco  Gas  v.  FERC  (affirmed  in  part  and 
remanded  in  part),  969  F.  2d  1187  (D.C.  Cir.  1992); 
Order  No.  497-D,  order  on  remand  and  extending 
sunset  date,  III  FERC  Stats.  &  Regs.  130,958 
(December  4,  1992),  57  FR  58978  (December  14. 
1992):  Order  No.  497-E,  order  on  rehearing  and 
extending  sunset  date,  59  FR  243  (January  4, 1994), 
65  FERC  1  61.381  (December  23, 1993):  Order  No. 
497-F,  order  denying  rehearing  and  granting 
clarification.  59  FR  15336  (April  1, 1994),  66  FERC 
161,347  (March  24, 1994);  and  Order  No.  497-G. 
order  extending  sunset  date,  59  FR  32884  (June  27, 
1994),  ffl  FERC  Stats.  &  Regs.  130,996  (June  17. 
1994). 

2  Standard  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions,  Order  No.  566,  59  FR  32885  (June  27 
1994),  ffl  FERC  Stats.  &  Regs.  130,997  (June  17. 
1994). 


incorporate  the  changes  required  by 
Order  No.  566  and  that  the  revised 
standards  shall  be  effective  October  1 , 
1994. 

Texas  Eastern  states  that  copies  of  this 
filing  have  been  mailed  to  all  parties  on 
the  official  service  list  compiled  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
or  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214  (1993)).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  October  4, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  riling  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  94-23533  Filed  9-22-94;  8:45  am] 

BILLING  CODE  671 7-01 -M 


Southwestern  Power  Administration 

Robert  Douglas  Willis  Hydro  Power 
Rate;  Notice  of  Order  Approving  a 
Power  Rate  Increase  on  an  Interim 
Basis 

AGENCY:  Department  of  Energy, 
Southwestern  Power  Administration. 
ACTION:  Notice  of  approving  a  power 
rate  increase — Robert  D.  Willis  Hydro 
Project. 

SUMMARY:  The  Deputy  Secretary  acting 
under  Amendment  No.  3  to  Delegation 
Order  No.  0204-108,  dated  November 
10,  1993,  58  FR  59717,  has  approved 
Rate  Order  No.  SWPA-30  which 
increases  the  power  rate  for  the  Robert 
Douglas  Willis  Hydro  Project.  This  is  an 
interim  approval  of  the  rate  effective 
October  1,  1994,  through  September  30, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  C.  Grisaffe,  Assistant 
Administrator,  Office  of  Administration 
and  Rates,  Southwestern  Power 
Administration,  Department  of  Energy, 
P.O.  Box  1619,  Tulsa,  Oklahoma  74101. 
SUPPLEMENTARY  INFORMATION:  The 
existing  rate  for  the  Robert  Douglas 
Willis  Hydro  Project  is  $284,580  per 
year.  The  rate  was  approved  on  a  final 
basis  by  the  Federal  Energy  Regulatory 


_ 


_ 
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Commission  on  August  11,  1993,  for  a 
period  ending  September  30, 1997. 

On  June  15, 1994,  the  Southwestern 
Power  Administration  (Southwestern) 
published  notice  in  the  Federal 
Register,  59  FR  30793  of  its  proposed 
rate  increase  for  the  Robert  Douglas 
Willis  Hydro  Project  and  to  provide  a 
60-day  comment  period.  One  comment 
indicating  no  objection  to  the  proposed 
rate  increase  was  received  from  the  sole 
customer,  Sam  Rayburn  Municipal 
Power  Agency 

Following  review  of  Southwestern’s 
proposal  within  the  Department  of 
Energy,  I  approved,  Rate  Order  No. 
SWPA-30,  which  increases  the  existing 
Robert  Douglas  Willis  Rate  to  5294,312 
per  year  for  the  period  October  1, 1994, 
through  September  30,  1998. 

Issued  at  Washington,  DC,  the  14th  day  of 
September  1994. 

William  H.  White, 

Deputy  Secretary 

In  the  matter  of:  Southwestern  Power 
Administration — Robert  D.  Willis,  Rate  Order 
No.  SWPA-30. 

Order  Confirming,  Approving  and 
Placing  Decreased  Power  Rate  in  Effect 
on  an  Interim  Basis 

September  14, 1994, 

Pursuant  to  Sections  302(a)  and 
301(b)  of  the  Department  of  Energy 
Organization  Act,  Public  Law  95-91,  the 
functions  of  the  Secretary  of  the  Interior 
ar.d  the  Federal  Power  Commission 
under  Section  5  of  the  Flood  Control 
Act  of  1944,  16  U.S.C.  825s,  for  the 
Southwestern  Power  Administration 
(Southwestern)  were  transferred  to  and 
vested  in  the  Secretary  of  Energy.  By 
Delegation  Order  No.  0204-108, 
effective  December  14,  1983,  48  FR 
55664,  the  Secretary  of  Energy  delegated 
to  the  Deputy  Secretary  of  Energy  on  a 
non-exclusive  basis  the  authority  to 
confirm,  approve  and  place  into  effect 
on’an  interim  basis  power  and 
transmission  rates,  and  delegated  to  the 
Federal  Energy  Regulatory  Commission 
(FERC)  on  an  exclusive  basis  the 
authority  to  confirm,  approve  and  place 
in  effect  on  a  final  basis,  or  to 
disapprove  power  and  transmission 
rates.  Amendment  No.  1  to  Delegation 
Order  No.  0204-108,  effective  May  30, 
1986,  51  FR  19744,  revised  the 
delegation  of  authority  to  confirm, 
approve  and  place  into  effect  on  an 
interim  basis  power  and  transmission 
rates  to  the  Under  Secretary  of  Energy 
rather  than  the  Deputy  Secretary  of 
Energy.  This  delegation  was  reassigned 
to  the  Deputy  Secretary  of  Energy  by 
Department  of  Energy  (DOE)  Notice 
1110.29,  dated  October  27, 1988,  and 
clarified  by  Secretary  of  Energy  Notice 


SEN-10-89,  dated  August  3, 1989,  and 
subsequent  revisions.  By  Amendment 
No.  2  to  Delegation  Order  No.  0204-108, 
effective  August  23, 1991,  56  FR  41835, 
the  Secretary  of  the  Department  of 
Energy  revised  Delegation  Order  No. 
0204-108  to  delegate  to  the  Assistant 
Secretary,  Conservation  and  Renewable 
Energy,  the  authority  which  was 
previously  delegated  to  the  Deputy 
Secretary  in  that  Delegation  Order  By- 
Amendment  No.  3  to  Delegation  Order 
No.  0204-108,  effective  November  10, 
1993,  58  FR  59717,  the  Secretary  of 
Energy  revised  the  delegation  of 
authority  to  confirm,  approve  and  place 
into  effect  on  an  interim  basis  power 
and  transmission  rates  by  delegating 
that  authority  to  the  Deputy  Secretary  of 
Energy.  This  rate  order  is  issued  by  the 
Deputy  Secretary  pursuant  to  said 
Amendment  to  Delegation  Order  No. 
0204-108. 

Background 

Dam  B  (Town  Bluff  Dam),  located  on 
the  Neches  River  in  eastern  Texas 
downstream  from  the  Sam  Rayburn 
Dam,  was  originally  constructed  in  1951 
by  the  U.S.  Army  Corps  of  Engineers 
(Corps)  and  provides  streamflow 
regulation  of  releases  from  the  Sam 
Rayburn  Dam.  The  Lower  Neches  Valley 
Authority  contributed  funds  toward 
construction  of  both  projects  and  makes 
established  annual  payments  for  the 
right  to  withdraw  up  to  2000  cubic  feet 
of  water  per  second  from  Town  Bluff 
Dam  for  its  own  use.  Power  was 
legislatively  authorized  at  the  project, 
but  installation  of  hydroelectric 
facilities  was  deferred  until  justified  by 
economic  conditions.  A  determination 
of  feasibility  was  made  in  a  1982  Corps 
study.  In  1983  the  Sam  Rayburn 
Municipal  Power  Agency  (SRMA) 
proposed  to  sponsor  and  finance  the 
development  of  hydropower  at  Town 
Bluff  Dam  in  return  for  the  output  of  the 
project  to  be  delivered  to  its  member 
municipalities  and  participating 
member  cooperatives  of  the  Sam 
Rayburn  Dam  Electric  Cooperative. 
Since  the  hydroelectric  facilities  at  the 
Town  Bluff  Dam  have  been  completed, 
the  facilities  have  been  renamed  the 
Robert  Douglas  Willis  Hydroelectric 
Project  (Robert  D.  Willis). 

The  Robert  D.  Willis  rate  is  unique  in 
that  it  excludes  the  costs  associated 
with  the  hydropower  design  and 
construction  performed  by  the  Corps, 
because  all  funds  for  these  costs  were 
provided  by  SRMA.  Under  the 
Southwestern/ SRMA  power  sales 
Contract  No.  DE-PM75-85SW00117, 
SRMA  will  continue  to  pay  all  annual 
operating  and  marketing  costs,  as  well 
as  expected  capital  replacement  costs. 


through  the  rate  paid  to  Southwestern, 
and  will  receive  all  power  and  energy 
produced  at  the  project  for  a  period  of 
50  years. 

Discussion 

The  1994  Current  Robert  D.  Willis 
PRS  tests  the  adequacy  of  the  existing 
rate  based  on  the  latest  cost  evaluation 
period  extending  from  FY  1994  through 
FY  1998,  to  recover  annual  expenses  for 
marketing,  operation  and  maintenance, 
and  to  amortize  additions  to  plant  and 
major  replacements  of  the  generating 
facilities.  Since  the  project’s  design  and 
construction  were  financed  in  their 
entirety  by  SRMA,  no  component  for 
amortization  of  the  original  investment 
of  some  $18  million  is  included  in  the 
rate  determination.  The  Current  PRS  for 
the  Robert  D.  Willis  project,  using  the 
existing  annual  rate  of  $284,580, 
indicates  that  the  legal  requirements  to 
repay  all  costs  will  not  be  met  without 
an  increase  in  revenue.  This  shortage  is 
primarily  a  result  of  operation  and 
maintenance  cost  estimates  increasing 
to  match  actual  costs. 

The  existing  annual  Robert  D.  Willis 
project  power  rate  of  $284,580  was 
confirmed  and  approved  on  a  final  basis 
by  the  FERC  on  August  11, 1993,  for  the 
period  April  1, 1993,  through  September 
30,  1997.  The  1994  Robert  D.  Willis 
Current  Power  Repayment  Study  (PRS) 
indicates  that  the  present  rate  does  not 
meet  the  cost  recovery  criteria  for  the 
isolated  project.  The  current  rate  will 
underpay  requirements  by  $3,211,586. 
The  1994  Robert  D.  Willis  Revised  PRS 
indicates  that  an  annual  rate  of  $294,312 
will  satisfy  repayment  criteria  in 
accordance  with  Department  of  Energy 
Order  No.  RA  6120.2  and  Section  5  of 
the  Flood  Control  Act  of  1944.  The 
proposed  increase  in  revenue  amounts 
to  $9,732  or  3.4  percent  annually  to 
begin  October  1,  1994.  The  proposed 
rate  of  $294,312  annually  would  satisfy 
the  present  repayment  criteria. 

Pursuant  to  title  10,  part  903,  subpart 
A  of  the  Code  of  Federal  Regulations  (10 
CFR  903),  “Procedures  for  Public 
Participation  in  Power  and 
Transmission  Rate  Adjustments  and 
Extensions”,  50  FR  37837,  the 
Administrator,  Southwestern,  published 
notice  in  the  Federal  Register  (59  FR 
30793),  on  June  15, 1994,  announcing  a 
60-day  period  for  public  review  and 
comment.  Southwestern  held  several 
informal  meetings  and  a  Public 
Information  Forum  (Forum)  on  July  7, 
1994,  w'here  Southwestern  provided 
copies  of  supporting  data  for  the  1994 
Robert  D.  Willis  PRS  to  interested 
parties.  A  letter  was  received  on  behalf 
of  SRMA,  indicating  no  opposition  to 
the  proposed  rate  increase. 
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Southwestern  did  not  receive  any 
request  to  convene  a  formal  Public 
Comment  Forum  and,  as  a  result,  did 
not  convene  such  a  meeting. 

Information  regarding  this  rate  proposal, 
including  studies,  comments  and  other 
supporting  material,  is  available  for 
public  review  and  comment  in  the 
offices  of  the  Southwestern  Power 
Administration,  One  West  Third  Street, 
Tulsa.  Oklahoma  74101 

Administrator’s  Certification 

The  1994  Revised  Robert  D.  Willis 
PRS  indicates  that  the  annual  power 
rate  of  $294,312  will  repay  all  costs  of 
the  project  including  amortization  of 
additions  to  plant  and  major 
replacements  of  the  generating  facilities 
consistent  with  provisions  of  DOE  Order 
No.  RA  6120.2.  In  accordance  with 
Section  1  of  Delegation  Order  No.  0204- 
108,  as  amended  November  10,  1993,  58 
FR  59717,  and  Section  5  of  the  Flood 
Control  Act  of  1944,  the  Administrator 
has  determined  that  the  proposed 
Robert  D.  Willis  power  rate  is  consistent 
with  applicable  law  and  is  the  lowest 
possible  rate  consistent  with  sound 
business  principles. 

Environment 

The  environmental  impact  of  the  rate 
increase  proposal  was  evaluated  in 
consideration  of  DOE’s  guidelines  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  and  was  determined  to  fall  within 
the  class  of  actions  that  are  categorically 
excluded  from  the  requirements  of 
preparing  either  an  Environmental 
Impact  Statement  or  an  Environmental 
Assessment. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  hereby  confirm, 
approve  and  place  in  effect  on  an 
interim  basis,  effective  October  1, 1994, 
the  proposed  annual  rate  of  $294,312  for 
the  sale  of  power  and  energy  from  the 
Robert  D.  Willis  project  to  the  Sam 
Raybum  Municipal  Power  Agency, 
under  Contract  No.  DE-PM75- 
85SW00117,  as  amended.  The  rate  shall 
remain  in  effect  on  an  interim  basis 
through  September  30, 1998,  or  until  the 
FERC  confirms  and  approves  the  rate  on 
a  final  basis. 

Issued  at  Washington,  DC,  this  14th  day  of 
September  1994. 

William  H.  White, 

Depu  ty  Secretary. 

(FR  Doc.  94-23642  Filed  9-22-94,  8:45  ami 

BILUNG  CODE  S450-01-P 


Sam  Rayburn  Dam  Power  Rate;  Notice 
of  Order  Approving  a  Power  Rate 
Increase  on  an  Interim  Basis 

AGENCY:  Department  of  Energy, 
Southwestern  Power  Administration. 
ACTION:  Notice  of  approving  a  power 
rate  increase — Sam  Raybum  Dam 
Project. 

SUMMARY:  The  Deputy  Secretary  acting 
under  Amendment  No.  3  to  Delegation 
Order  No.  0204-108,  dated  November 
10,  1993,  58  FR  59717,  has  approved 
Rate  Order  No.  SWPA-31  which 
increases  the  power  rate  for  the  Sam 
Raybum  Dam  Project.  This  is  an  interim 
approval  of  the  rate  effective  October  1, 
1994,  through  September  30, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  C.  Grisaffe,  Assistant 
Administrator,  Office  of  Administration 
and  Rates,  Southwestern  Power 
Administration,  Department  of  Energy, 
P.O.  Box  1619,  Tulsa,  Oklahoma  74101 
SUPPLEMENTARY  INFORMATION:  The 
existing  hydroelectric  power  rate  for  the 
Sam  Rayburn  Dam  project  is  $2,076,444 
per  year.  The  rate  was  approved  on  a 
final  basis  by  the  Federal  Energy 
Regulatory  Commission  on  August  1 1 , 
1993,  for  a  period  ending  September  30, 
1997. 

On  June  15, 1994,  the  Southwestern 
Power  Administration  (Southwestern) 
published  notice  in  the  Federal 
Register,  59  FR  30793  of  its  proposed 
rate  increase  for  the  Sam  Raybum  Dam 
project  and  to  provide  for  a  60-day 
comment  period.  One  comment 
indicating  no  objection  to  the  proposed 
rate  increase  was  received  from  the  sole 
customer,  Sam  Raybum  Dam  Electric 
Cooperative. 

Following  review  of  Southwestern’s 
proposal  writhin  the  Department  of 
Energy,  I  approved.  Rate  Order  No. 
SWPA-31,  which  increases  the  existing 
Sam  Raybum  Dam  Rate  to  $2,168,136 
per  year  for  the  period  October  1,  1994, 
through  September  30, 1998. 

Issued  at  Washington,  D.C.,  the  14th  day  of 
September  1994. 

William  H.  White, 

Deputy  Secretary. 

In  the  matter  of:  Southwestern  Power 
Administration — Sam  Raybum  Dam  Rate. 
Rate  Order.  No.  SWPA-31. 

Order  Approving  Power  Rate  Increase 
on  an  Interim  Basis 

September  14, 1994. 

Pursuant  to  Sections  302(a)  and 
301(b)  of  the  Department  of  Energy 
Organization  Act,  Public  Law  95-91,  the 
functions  of  the  Secretary  of  the  Interior 
and  the  Federal  Power  Commission 
under  Section  5  of  the  Flood  Control 


Act  of  1944,  16  U.S.C.  825s,  for  the 
Southwestern  Power  Administration 
were  transferred  to  and  vested  in  the 
Secretary  of  Energy.  By  Delegation 
Order  No.  0204-108,  effective  December 
14, 1983.  48  FR  55664,  the  Secretary  of 
Energy  delegated  to  the  Deputy 
Secretary  of  Energy  on  a  non-exclusive 
basis  the  authority  to  confirm,  approve 
and  place  into  effect  on  an  interim  basis 
power  and  transmission  rates,  and 
delegated  to  the  Federal  Energy 
Regulatory  Commission  (FERC)  on  an 
exclusive  basis  the  authority  to  confirm , 
approve  and  place  in  effect  on  a  final 
basis,  or  to  disapprove  power  and 
transmission  rates.  Amendment  No.  1  to 
Delegation  Order  No.  0204-108, 
effective  May  30.  1986,  51  FR  19744, 
revised  the  delegation  of  authority  to 
confirm,  approve  and  place  into  effect 
on  an  interim  basis  power  and 
transmission  rates  by  delegating  such 
authority  to  the  Under  Secretary  of 
Energy  rather  than  the  Deputy  Secretary 
of  Energy.  This  delegation  was 
reassigned  to  the  Deputy  Secretary  of 
Energy  by  Department  of  Energy  (DOE) 
Notice  1110.29,  dated  October  27, 1988, 
and  clarified  by  Secretary  of  Energy 
Notice  SEN-10-89,  dated  August  3. 

1989,  arid  subsequent  revisions.  By 
Amendment  No.  2  to  Delegation  Order 
No.  0204-108,  effective  August  23, 

1991,  56  FR  41835,  the  Secretary  of  the 
Department  of  Energy  revised 
Delegation  Order  No.  0204-108  to 
delegate  to  the  Assistant  Secretary, 
Conservation  and  Renewable  Energy, 
the  authority  which  was  previously 
delegated  to  the  Deputy  Secretary  in 
that  Delegation  Order.  By  Amendment 
No.  3  to  Delegation  Order  No.  0204-108. 
effective  November  10, 1993,  58  FR 
59717,  the  Secretary  of  Energy  revised 
the  delegation  of  authority  to  confirm, 
approve  and  place  into  effect  on  an 
interim  basis  power  and  transmission 
rates  by  delegating  that  authority  to  the 
Deputy  Secretary  of  Energy.  This  rate 
order  is  issued  by  the  Deputy  Secretary 
pursuant  to  said  Amendment  to 
Delegation  Order  No.  0204-108. 

Background 

The  Sam  Rayburn  Dam  is  located  on 
the  Angelina  River  in  the  State  of  Texas 
in  the  Neches  River  Basin.  Since  the 
beginning  of  its  operation  in  1965,  it  has 
been  marketed  under  isolated  project 
rates  through  a  contract  with  the  Sam 
Raybum  Dam  Electric  Cooperative,  Inc., 
through  the  facilities  of  Gulf  States 
Utilities  Company.  The  contract 
originally  provided  for  a  rate  of  $79,167 
per  month  ($950,004  annually). 
Subsequently,  this  rate  has  been 
increased  on  numerous  occasions. 
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The  existing  annual  Sam  Rayburn 
Dam  power  rate  of  $2,076,444  was 
confirmed  and  approved  on  a  final  basis 
on  August  11, 1993,  by  the  FERC  for  the 
period  April  1, 1993,  through  September 
30,  1997. 

Discussion 

The  1994  Power  Repayment  Studies 
(PRS)  indicated  the  need  for  a  major  rate 
increase  of  approximately  4.4  percent. 
The  primary  cause  of  the  FY  1994 
increase  over  the  currently-approved 
rate  was  a  refinement  in  Corps 
operations  and  maintenance  estimates 
to  better  reflect  actual  future 
expenditures. 

That  1994  rate  increase  proposal  was 
communicated  to  the  public  through  a 
60-day  public  participation  period  cited 
in  the  Federal  Register  (59  FR  30793), 
informal  meetings  with  the  customer 
and  a  formal  Public  Information  Forum 
held  on  July  7, 1994.  No  opposition  was 
expressed.  One  comment  was  received 
on  behalf  of  SRDEC,  expressing  no 
opposition  to  the  proposed  rate 
increase.  Southwestern  did  not  receive 
a  request  to  convene  a  formal  Public 
Comment  Forum;  consequently,  the 
meeting  was  not  convened. 

Southwestern  completed  the  1994 
PRS  for  Sam  Rayburn  which  indicates 
that  an  annual  rate  of  $2,168,136  is 
needed,  beginning  October  1, 1994,  to 
satisfy  all  repayment  criteria.  The  rate 
represents  an  increase  of  4.4  percent 
over  the  existing  rate. 

Information  regarding  this  rate 
increase,  including  studies  and  other 
supporting  material,  is  available  for 
public  review  and  comment  in  the 
offices  of  the  Southwestern  Power 
Administration,  P.O.  Box  1619,  Tulsa, 
Oklahoma  74101. 

Administrator’s  Certification 

The  1994  Revised  Sam  Rayburn  Dam 
PRS  indicates  that  the  annual  power 
rate  of  $2,168,136  will  repay  all  costs  of 
the  project  including  amortization  of  the 
power  investment  consistent  with 
provisions  of  DOE  Order  No.  RA  6120.2. 
In  accordance  with  Section  1  of 
Delegation  Order  No.  0204-108,  as 
amended  November  10, 1993,  (58  FR 
59717),  and  Section  5  of  the  Flood 
Control  Act  of  1944,  the  Administrator 
has  determined  that  the  proposed  Sam 
Rayburn  Dam  power  rate  is  consistent 
with  applicable  law  and  is  the  lowest 
possible  rate  consistent  with  sound 
business  principles. 

Environment 

The  environmental  impact  of  the  rate 
increase  proposal  was  evaluated  in 
consideration  of  DOE’s  guidelines  for 
implementing  the  procedural  provisions 


of  the  National  Environmental  Policy 
Act  and  was  determined  to  fall  within 
the  class  of  actions  that  are  categorically 
excluded  from  the  requirements  of 
preparing  either  an  Environmental 
Impact  Statement  or  an  Environmental 
Assessment. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  hereby  increase  on 
an  interim  basis,  for  the  period  October 
1, 1994,  through  September  30, 1998, 
the  annual  Sam  Rayburn  Dam  Rate  to 
$2,168,136  for  the  sale  of  power  and 
energy  from  Sam  Rayburn  Dam  to  the 
Sam  Rayburn  Dam  Electric  Cooperative, 
Inc.,  under  Contract  No.  DE-PM75- 
92SW00215,  dated  October  7, 1992. 

Issued  at  Washington,  DC,  the  14th  day  of 
September  1994. 

William  H.  White, 

Deputy  Secretary. 

[FR  Doc.  94-23641  Filed  9-22-94;  8:45  ami 

BILLING  CODE  6450-01 -F 


Western  Area  Power  Administration 

Washoe  Project — Notice  of  Order 
Confirming  and  Approving  an 
Extension  of  the  Nonfirm  Energy  Rate 

AGENCY:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Notice  is  given  of  Rate  Order 
No.  WAPA-66  extending  until 
September  30, 1995,  Rate  Schedule 
SNF-3  for  the  sale  of  nonfirm  energy 
generated  at  the  Stampede  Powerplant 
(Stampede)  of  the  Washoe  Project 
(Washoe). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

James  C.  Feider,  Area  Manager,  Western 
Area  Power  Administration,  Sacramento 
Area  Office,  1825  Bell  Street,  Suite  105, 
Sacramento,  CA  95825-1097,  (916)  649- 
4418. 

SUPPLEMENTARY  INFORMATION:  By 

Amendment  No.  3  to  Delegation  Order 
No.  0204-108,  published  November  10, 
1993  (58  FR  59716),  the  Secretary  of 
Energy  delegated  (1)  the  authority  to 
develop  long-term  power  and 
transmission  rates  on  a  nonexclusive 
basis  to  the  Administrator  of  Western 
Area  Power  Administration  (Western); 
(2)  the  authority  to  confirm,  approve, 
and  place  such  rates  into  effect  on  an 
interim  basis  to  the  Deputy  Secretary  of 
Energy;  and  (3)  the  authority  to  confirm, 
approve,  and  place  into  effect  on  a  final 
basis,  to  remand,  or  to  disapprove  such 
rates  to  the  Federal  Energy  Regulatory 
Commission  (FERC).  Existing 
Department  of  Energy  procedures  for 
public  participation  in  power  rate 


adjustments  (10  CFR  part  903)  became 
effective  on  September  18, 1985  (50  FR 
37835). 

Pursuant  to  Delegation  Order  No. 
0204-108,  FERC  confirmed  and 
approved  Rate  Schedule  SNF-3  for  the 
sale  of  nonfirm  energy  generated  at 
Stampede.  In  an  order  issued  June  7, 
1991,  in  Docket  No.  EF90-5161-000,  the 
rate  was  approved  for  the  53-month 
period  April  30, 1990,  through 
September  30, 1994. 

This  extension  of  the  existing  Washoe 
nonfirm  energy  rate  until  September  30. 
1995,  facilitates  current  measures  being 
taken  by  Western  in  conjunction  with 
the  Bureau  of  Reclamation  to  service 
project-use  loads.  This  extension  also 
allows  Western  to  examine  the 
marketing  options  outside  of  the  Sierra 
Pacific  Power  Company’s  control  area 
and  prepare  the  appropriate  rate  studies. 

The  purpose  of  Rate  Order  No. 
WAPA-66  is  to  extend  Rate  Schedule 
SNF-3  until  September  30, 1995, 
allowing  Western  the  time  to  complete 
the  activities  listed  in  the  previous 
paragraph. 

Issued  in  Washington,  D.C.,  September  14, 
1994. 

Bill  White, 

Deputy  Secretary. 

In  the  matter  of:  Western  Area  Power 
Administration,  Rate  Adjustment  for  Washoe 
Project.  Rate  Order  No.  WAPA-66. 

Order  Confirming  and  Approving  an 
Extension  of  the  Washoe  Project 
Nonfirm  Energy  Rate 

September  14, 1994. 

This  power  rate  is  established 
pursuant  to  section  302(a)  of  the 
Department  of  Energy  (DOE) 
Organization  Act,  42  U.S.C.  7152(a), 
through  which  the  power  marketing 
functions  of  the  Secretary  of  the  Interior 
and  the  Bureau  of  Reclamation 
(Reclamation)  under  the  Reclamation 
Act  of  1902,  (32  Stat.  388  et  seq),  as 
amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939,  43  U.S.C.  485h(c),  and 
other  acts  specifically  applicable  to  the 
project  system  involved,  were 
transferred  to  and  vested  in  the 
Secretary  of  Energy. 

By  Amendment  No.  3  to  Delegation 
Order  No.  0204-108,  published 
November  10, 1993  (58  FR  59716),  the 
Secretary  of  Energy  delegated  (1)  the 
authority  Jo  develop  long-term  power 
and  transmission  rates  on  a 
nonexclusive  basis  to  the  Administrator 
of  the  Western  Area  Power 
Administration  (Western);  (2)  the 
authority  to  confirm,  approve,  and  place 
such  rates  into  effect  on  an  interim  basis 
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to  the  Deputy  Secretary;  And  (3)  the 
authority  to  confirm,  approve,  and  place 
into  effect  on  a  final  basis,  to  remand, 
or  to  disapprove  such  rates  to  the 
Federal  Energy  Regulatory  Commission 
(FERC).  Existing  DOE  procedures  for 
public  participation  in  power  rate 
adjustments  (10  CFR  part  903)  became 
effective  on  September  18, 1985  (50  FR 
37835). 

This  rate  extension  is  issued  pursuant 
to  the  Delegation  Order  and  the  rate 
extension  procedures  in  10  CFR  part 
903. 

Background 

Pursuant  to  Delegation  Order  No. 
0204-108,  FERC,  in  the  order  issued 
June  7, 1991,  in  Docket  No.  EF90-5161- 
000,  confirmed  and  approved  Rate 
Schedule  SNF-3  for  the  sale  of  nonfirm 
energy  generated  at  the  Stampede 
Powerplant  (Stampede)  of  the  Washoe 
Project,  as  administered  by  Western’s 
Sacramento  Area  Office  (SAO).  The  rate 
was  approved  for  the  period  from  April 
30.  1990,  through  September  30, 1994. 

Discussion 

As  part  of  the  Washoe  Project, 
Reclamation  constructed  the  3.65- 
megawatt  Stampede  Powerplant  which 
is  located  in  the  Sierra  Pacific  Power 
Company  (SPPC)  service  and  load 
control  area.  The  U.S.  Fish  and  Wildlife 
Service  (USFWS)  loads  at  the  Lahontan 
Fish  Hatchery  and  the  Marble  Bluff  Fish 
Facility  were  designated  project  use 
loads,  and  thus  entitled  the  USFWS  to 
the  energy  generated  at  Stampede  on  a 
nonreimbursable,  first-priority  basis. 
Since  Stampede  began  operation  in 
1988,  Western  has  been  unable  to 
service  project  use  loads  or  to  recover 
all  related  annual  and  capital  costs  of 
the  powerplant  due  to  limited  market 
and  transmission  access  and  below  - 
average  hydrogeneration.  As  a  result. 
Western  has  been  exploring  several 
marketing  and  transmission  options  to 
service  project  use  and  to  improve  the 
repayment  status  of  the  Washoe  Project. 

The  June  7, 1991,  Rate  Order  (FERC 
Docket  No.  EF90-5161-000)  established 
an  annual  bidding  process  for  the  sale 
of  Stampede  energy.  The  energy  would 
be  sold  to  the  entity  offering  the  highest 
price  for  the  energy,  provided  that  the 
bid  price  is  between  the  floor  and 
ceiling  rates  established  by  the  SAO. 
The  floor  rate  is  based  on  the  greater  of 
either  (a)  the  rate  necessary  to  recover 
the  projected  annual  operation  and 
maintenance  expenses  for  Stampede 
plus  2  mills  per  kilowatthour  (mills/ 
kWh)  or  (b)  85  percent  of  the 
purchaser’s  projected  average  marginal 
energy  costs.  The  ceiling  rate  is  the 
conventional  repayment  rate  as 


determined  by  the  power  repayment 
study,  which  is  currently  72.3  mills/ 
kWh. 

The  SAO  first  accepted  bids  in  1991 
and  continued  the  bidding  process  each 
year  as  required  by  the  Rate  Order 
(FERC  Docket  No.  EF90-5161-000). 
From  June  1991  to  June  1994,  SAO  did 
not  receive  any  bids  that  fully 
comported  with  the  bid  requirements. 
SPPC  submitted  bids  which  were  below 
the  calculated  floor  rate.  SPPC  stated 
that  the  offered  rates  represented  85 
percent  of  SPPC’s  average  marginal 
costs.  Since  Stampede  is  directly 
interconnected  to  SPPC’s  system,  there 
was  no  need  for  additional  transmission 
agreements.  Therefore,  the  Stampede 
energy  has  been  sold  to  SPPC  on  a 
recurring  short-term  basis  from  July  1 , 
1991,  to  the  present  time. 

On  April  1, 1994,  Western  executed 
SAO  Contract  Number  94-SAO-OOOlO 
with  the  SPPC,  which  provides  Western 
the  mechanism  necessary  to  provide 
service  to  USFWS  at  the  Lahontan 
National  Fish  Hatchery  and  Marble 
Bluff  Fish  Facility.  The  contract  also 
provides  Western  the  option  to  market 
all  energy,  in  excess  of  that  energy 
which  is  required  to  service  USFWS 
loads,  outside  of  the  SPPC’s  control 
area. 

Since  the  mechanism  is  in  place  to 
serve  project  loads  and  transmit 
Stampede  power  outside  the  SPPC 
service  area.  Western  needs  additional 
time  to  evaluate  the  marketing  options 
and  effects  of  the  contractual  provisions 
on  repayment  of  the  Washoe  Project. 
The  extension  of  the  current  nonfirm 
energy  rate  is  required  to  allow  Western 
the  time  to  complete  its  evaluation, 
develop  a  marketing  program,  prepare 
the  appropriate  rate  studies,  and 
conclude  the  public  process. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  hereby  confirm 
and  approve  for  a  period  effective 
October  1, 1994,  until  September  30, 
1995,  the  existing  Rate  Schedule  SNF- 
3  for  the  sale  of  nonfirm  energy 
generated  at  the  Stampede  Powerplant 
of  the  Washoe  Project. 

Issued  in  Washington.  D.C.,  September  14, 
1994. 

Bill  White, 

Deputy  Secretary. 

IFR  Doc.  94-23640  Filed  9-22-94;  8:45  am) 

BILLING  CODE  6450-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5077-5] 

Public  Information  Visitor  Center: 
Hours  Change 

AGENCY:  Notice  of  hours  change  for  the 
Headquarters  Public  Information  Visitor 
Center. 

SUMMARY:  Effective  October  1, 1994.  The 
hours  of  operation  for  the  Headquarters 
Public  Information  Visitor  Center  will 
change  to  10:00  a.m.  to  4:00  p.m. 
Monday  through  Friday  (except  Federal 
Holidays).  This  action  is  taken  as  a 
result  of  reductions  in  staff. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gloris  J.  Butler,  Public  Information 
Center  Program  Manager,  Information 
Management  and  Services  Division  at 
(202) 260-3639. 

Linda  Garrison, 

Acting  Chief,  Information  Access  Branch. 

[FR  Doc.  94-23601  Filed  9-22-94;  8:45  am] 

BILLING  CODE  6560-50-P 


[FRL-5077— 4) 

Intent  To  Grant  an  Exclusive  Patent 
License 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Intent  to  Grant  an 
Exclusive  Patent  License. 

SUMMARY:  Pursuant  to  37  CFR  part  404, 
EPA  hereby  gives  notice  of  its  intent  to 
grant  an  exclusive,  royalty-bearing, 
revocable  license  to  practice  the 
inventions  described  and  claimed  in  the 
patents  listed  below,  and  all  reexamined 
patents  and  reissued  patents  granted  in 
connection  with  such  patents,  to  Nalco 
Fuel  Tech,  a  Delaware  general 
partnership,  having  a  principal  office  at 
Naperville,  Illinois  60566. 

U.S.  Patent  No.  5,021,229  entitled 
“Reduction  of  Chlorinated  Organics  in 
the  Incineration  of  Wastes,”  issued  June 
4, 1991;  and 

U.S.  Patent  No.  5,185,134  titled 
“Reduction  of  Chlorinated  Organics  in 
the  Incineration  of  Wastes.”  issued 
February  9, 1993. 

The  announcement  of  U.S.  Patent  No. 
5,021,229  as  being  available  for 
licensing  was  made  in  the  January  10, 
1992  issue  of  the  Federal  Register,  and 
the  announcement  of  U.S.  Patent  No. 
5,185,134  (application  serial  no.  07/ 
672,689)  as  being  available  for  licensing 
was  made  in  the  March  9, 1992  issue  of 
the  Federal  Register.  The  proposed 
exclusive  license  will  contain 
appropriate  terms,  limitations  and 
conditions  to  he  negotiated  in 
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accordance  with  35  U.S.C.  209  and  the 
U.S.  Government  Patent  Licensing 
Regulation  at  37  CFR  part  404. 

EPA  will  negotiate  the  final  terms  and 
conditions  and  grant  the  exclusive 
license,  unless  within  60  days  from  the 
date  of  this  Notice  the  EPA  Patent 
Counsel  receives,  at  the  address  below, 
written  objections  to  the  grant,  together 
with  supporting  documentation.  The 
documentation  from  objecting  parties 
having  an  interest  in  practicing  the 
above  patents  should  include  an 
application  for  exclusive  or 
nonexclusive  license  with  the 
information  set  forth  in  37  CFR  404.8. 
The  EPA  Patent  Counsel  and  other  EPA 
officials  will  review  all  written 
responses  and  then  recommend  to  the 
Assistant  Administrator  for  Research 
and  Development,  for  the  U.S. 
Environmental  Protection  Agency,  or 
his  designee,  who  has  been  delegated 
the  authority  to  issue  patent  licenses 
under  35  U.S.C.  207,  whether  to  grant 
the  exclusive  license. 

DATES:  Comments  to  this  notice  must  be 
received  by  the  EPA  Patent  Counsel  at 
the  address  listed  below  by  November 
22, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Gorman,  Patent  Counsel,  Office 
of  General  Counsel  (Mail  Code  2379), 
U.S.  Environmental  Protection  Agency, 
Washington,  D.C.  20460,  telephone 
(202) 260-1339. 

Jean  C.  Nelson, 

General  Counsel. 

IFR  Doc.  94-23602  Filed  9-22-94;  8:45  am) 

BILLING  CODE  6560-60-M 


[ER-FRL-4715-6] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

1  Availability  of  EPA  comments 
prepared  September  5, 1994  Through 
September  9, 1994  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  8, 1994  (59  FR  16807). 

Draft  EISs 

ERP  No.  D-BLM-A6G1 16-00  Rating 
EC2,  Rangeland  Reform  1994  Program, 
Implementation,  Land  Acquisition  and 
Permits  Approval.  - 


Summary:  EPA  expressed 
environmental  concerns  with  the 
implementation  of  ecosystem 
management  and  standards  and 
guidelines,  lack  of  standard  definitions, 
use  of  advisory  councils,  prohibited  acts 
and  disqualifications  and  air  quality  and 
conformity  under  the  Clean  Air  Act. 

EPA  requested  that  these  issues  be 
addressed  in  the  final  EIS. 

ERP  No.  D-BLM-K67024-CA  Rating 
EC2,  Owen  Lake  Soda  Ash  Mining 
Processing  Project,  Construction  and 
Operation,  COE  Section  404,  NPDES, 
Right-of-Way  and  Conditional-Use 
Permits,  Inyo  County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  due  to  potential 
project  particulate  matter  impacts  to  air 
quality  and  the  lack  of  mitigation 
measures  to  avoid  wetland  impacts. 

EPA  requested  that  these  issues  be  fully 
discussed  in  the  final  EIS. 

ERP  No.  D-FEM-K81021-CA  Rating 
LO,  Oakland  City  Administration 
Building  Project,  Construction,  Funding 
and  Permit  Approval,  for  Replacement 
of  City  Hall  in  the  City  Hall  Plaza, 
Oakland,  CA. 

Summary:  EPA  expressed  a  lack  of 
objections  but  asked  that  the  final  EIS 
more  fully  discuss  the  project’s 
conformity  under  Section  176  of  the 
Clean  Air  Act. 

ERP  No.  D-FHW— K40204-CA  Rating 
EC2,  River  Street  Widening  in  Santa 
Cruz,  Improvements  from  Water  Street 
to  Highway  1,  Funding  and  Right-of- 
Way  Grant,  Santa  Cruz  County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  for  potential 
impacts  to  water  quality  from  project 
construction  and  operation.  The  final 
EIS  should  clearly  describe  the  project’s 
consistency  with  water  quality 
standards  and  with  the  local  Basin  Plan, 
as  well  as  consistency  with  the 
stormwater  permitting  provisions  of  the 
Clean  Water  Act. 

ERP  No.  D-NPS-K61131-00  Rating 
EC2,  Lake  Mead  National  Recreation 
Area,  Management  of  Burros, 
Implementation,  Clark  Co.,  NV  and 
Mohave  Co.,  AZ. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
grazing  allotment  impacts,  funding 
feasibility  and  mitigation  measures.  EPA 
requested  that  the  final  EIS  provide 
additional  information  on  these  issues. 

ERP  No.  D-USN— K11055-CA  Rating 
EC2,  Lemoore  Naval  Air  Station 
Realignment,  Relocation  of  98  Military 
Construction  Projects  from  Miramar 
Naval  Air  Station,  Implementation, 
Lemoore  County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
lack  of  a  full  range  of  alternatives,  air 


quality  impacts  and  wetland  impacts. 
EPA  requested  that  these  issues  be  fully 
discussed  in  the  final  EIS. 

ERP  No.  D-VAD-K11056-HI  Rating 
EC2,  Veterans  Affairs  Medical  and 
Regional  Office  Center  Relocation  to 
Tripler  Army  Medical  Center, 
Construction  and  Renovation,  Approval 
and  NPDES  Permit,  Oahu,  HI. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
lack  of  a  full  range  of  alternatives,  air 
quality  impacts  and  vegetation/wildlife 
impacts.  EPA  requested  that  these  issues 
be  fully  discussed  in  the  final  EIS. 

ERP  No.  DS— BLM-K65 1 39-N V  Rating 
EC2,  Stateline  Resource  Area  Land  and 
Resource  Management  Plan,  Additional 
Alternative,  Nye  and  Clark  Counties, 
NV. 

Summary:  EPA  expressed 
environmental  concerns  and  the  need 
for  additional  information  on  adequate 
funding  and  mitigation  measures,  as 
well  as  potential  impacts  to  water 
quality,  soils,  biological  resources  and 
areas  of  critical  environmental  concern. 

Final  EISs 

ERP  No.  F-AFS-K61025-CA  Tallac 
Historic  Site  Master  Plan, 
Implementation,  Lake  Tahoe 
Management  Unit,  Special  Use  Permit, 
El  Dorado  County,  CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-FRC-G05047-AR  River 
Mountain  Pumped  Storage 
Hydroelectric  Project,  FERC  No.  10455, 
Construction,  Operation  and 
Maintenance,  License,  Logan  Countv, 
AR. 

Summary:  EPA  had  no  objections  to 
the  proposed  action.  Based  upon  our 
review  of  the  information  presented,  we 
find  that  all  areas  of  EPA 
responsibilities  and  concerns  have  been 
adequately  addressed  in  the  final  EIS. 

Dated:  September  20, 1994. 

Marshall  Cain, 

Senior  Legal  Advisor,  Office  of  Federal 
Activities. 

(FR  Doc.  94-23619  Filed  9-22-94:  8:45  am] 

BILUNG  CODE  6560-60-U 


[ER-FRL-471 5-5] 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  OR  (202)  260-5075.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  September  12, 1994 
Through  September  16, 1994  Pursuant- 
to  40  CFR  1506.9. 
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EIS  No.  940380,  Draft  EIS,  AFS,  ID, 
Sloan-Kennally  Timber  Sale, 
Harvesting  and  Regenerating  Timber 
Stands,  Implementation,  Payette 
National  Forest,  McCall  Ranger 
District,  Valley  County,  ID,  Due: 
November  7, 1994,  Contact:  Linda 
Fitch  (208)  634-0400. 

EIS  No.  940381,  Final  EIS,  NPS,  SD, 
W^nd  Cave  National  Park,  General 
Management  Plan  (GMP), 
Implementation,  Black  Hills,  Custer 
County,  SD,  Due:  October  24, 1994, 
Contact:  Wayne  Gardner  (303)  969- 
2833. 

EIS  No.  940382,  Final  EIS,  NPS,  SD, 
Jewel  Cave  National  Monument 
General  Management  Plan  (GMP), 
Implementation,  Black  Hills  National 
Forest,  Custer  County,  SD,  Due: 
October  24, 1994,  Contact:  Wayne 
Gardner  (303)  969-2833. 

EIS  No.  940383,  Draft  EIS,  FHW,  IN,  I- 
65  Reconstruction  Project,  from  the 
Ohio  River  to  IN-311  at  Sellersburg, 
Funding  and  COE  Section  404  Permit, 
Clark  County,  IN,  Due:  November  9, 
1994,  Contact:  Steve  Cecil  (317)  232- 
5468. 

EIS  No.  940384,  Draft  EIS,  ICC,  ME, 
Skinner  and  Vanceboro  Rail  Line 
(Docket  No.  AB-213  Sub  No.  4) 
Abandonment  or  Discontinuation 
Project,  Implementation,  Franklin, 
Somerset,  Piscataquis,  Penobscot, 
Aroostook  and  Washington  Counties, 
ME,  Due:  November  7, 1994,  Contact: 
Phillis  Johnson-Ball  (202)  927-6213. 

EIS  No.  940385,  Draft  EIS,  AFS,  TX, 
Texas  National  Forests  and 
Grasslands  Revised  Land  and 
Resource  Management  Plan, 
Implementation,  several  counties,  TX, 
Due:  December  15, 1994,  Contact: 

Alan  G.  Newman  (409)  639-8501. 

EIS  No.  940386,  Final  EIS,  DOE,  OH, 
Femald  Environmental  Management 
Project  (FEMP),  Operable  Unit  4 
Remedial  Investigation  Feasibility 
Study,  Implementation,  City  of 
Cincinnati.  Butler  and  Hamilton 
Counties,  OH,  Due:  October  24, 1994, 
Contact:  Gary  Stegner  (513)  648-3153. 

EIS  No.  940387,  Draft  EIS,  FHW,  PA,  US 
219  Transporation  Project, 
Improvement  from  1-68  to  Somerset 
and  US  219  to  Meyersdale,  Funding, 
Somerset  County,  PA,  Due:  November 
14,  1994,  Contact:  Manuel  A.  Mark 
(717)  782-3461. 

EIS  No.  940389,  Final  EIS,  EPA,  FL, 
Tampa  Bay  Area  Ocean  Dredged 
Material  Disposal  Site  (ODMDS) 
Designation  for  Material  Not  Suitable 
for  Beach  Nourishment  and  Other 
Suitable  Disposal  Options,  Offshore 
Tampa,  FL,  Due:  October  24, 1994, 
Contact:  W.  Bowman  Crum  (404)  347- 
3555. 


EIS  No.  940390,  Draft  Supplement, 

FHW,  TX,  TX-161  Construction, 
Updated  Information  on  1-20  to  TX- 
183,  Funding,  Coast  Guard  Section  10 
Permit  and  Possible  COE  Section  404 
Permit,  Dallas  County,  TX,  Due: 
November  7, 1994,  Contact:  John  E. 
Inabinet  (512)  482-5988. 

EIS  No.  940391,  Final  EIS,  FHW,  ND, 
North  Dakota  1806  Transportation 
Improvements,  from  the  Heart  River 
Bridge  in  Mandan  to  Fort  Lincoln 
State  Park,  Funding  and  COE  404 
Permit,  Morton  County,  ND,  Due: 
October  24, 1994,  Contact:  George  A. 
Jensen  (701) 250-4204. 

EIS  No.  940392,  Final  EIS,  FHW,  CA, 
CA-180  Transportation  Project, 
Construction,  between  Temperance 
Avenue  and  Cove  Road,  Funding  and 
COE  Section  404  Permit,  Fresno 
County,  CA,  Due:  November  7, 1994, 
Contact:  Dennis  A.  Scovill  (916)  551- 
1307. 

EIS  No.  940393,  Final  EIS,  DOI,  AK, 
Institute  of  Marine  Science 
Infrastructure  Improvement,  Long- 
Term  Research  and  Monitoring  of  the 
Ecosystem  affected  by  the  Exxon 
Valdez  Oil  Spill,  Funding,  Seward, 

AK,  Due:  October  24, 1994,  Contact: 
Nancy  K.  Swanton  (907)  271-6622. 

EIS  No.  940394,  Final  EIS,  FTA,  CA,  Los 
Angeles  Eastside  Corridor 
Transportation  Improvement,  Los 
Angeles  Central  Business  District  to 
just  east  of  Atlantic  Boulevard, 
Funding,  NPDES  and  COE  Section 
404  Permits,  Los  Angeles  County,  CA, 
Due:  October  24, 1994,  Contact: 

Robert  Horn  (415)  744-3116. 

Amended  Notices 

EIS  No.  940349,  Draft  EIS,  UAF,  AK, 
Alaska  Military  Operations  Areas 
(MOAs)  Temporary  MOAs  Conversion 
to  Permanent  MOAs;  New  MOAs 
Creation;  MOAs  Modification; 
Supersonic  Aircraft  Operations  and 
Routine  Flying  Training,  Joint/ 
Combined  Flying  Training  and  Major 
Flying  Exercises  Activities,  Elmendorf 
Air  Force  Base,  AK,  Due:  October  31, 
1994,  Contact:  Major  G.  Virgil  Hanson 
(907)  552-1807. 

Published  FR-0 8-26-94 — Review 

period  extended. 

Dated:  September  20, 1994. 

Marshall  Cain, 

Senior  Legal  Advisor,  Office  of  Federal 

Activities. 

[FR  Doc.  94-23618  Filed  9-22-94;  8:45  am) 

BILUNG  CODE  6560-50-U 


[OPP-30361B;  FRL-4910-1] 

Gardens  Alive  Inc.;  Approval  of  a 
Pesticide  Product  Registration 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  an  application 
submitted  by  Gardens  Alive 
Incorporation,  to  register  the  pesticide 
product  A-Maizing  Lawn,  containing  an 
active  ingredient  not  included  in  any 
previously  registered  product  pursuant 
to  the  provisions  of  section  3(c)(5)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cynthia  Giles-Parker,  Product 
Manager  (PM)  22,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
401  M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  229,  CM  #2,  Environmental 
Protection  Agency,  1921  Jefferson  Davis 
Hwy,  Arlington,  VA  22202,  (703-305- 
5540). 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice,  published  in  the 
Federal  Register  of  May  10, 1994  (59  FR 
24151),  which  announced  that  Gardens 
Alive  Inc.,  5100  Schenley  Place, 
Lawrenceburg,  IN  47025,  had  submitted 
an  application  to  register  the  pesticide 
product  A-Maizing  Lawn  (EPA  File 
Symbol  56872-R),  containing  the  active 
ingredient  maize  gluten  meal  at  100 
percent,  an  active  ingredient  not 
included  in  any  previously  registered 
product. 

The  application  was  approved  on 
June  7, 1994,  as  A-Maizing  Lawn  for  use 
on  turfgrass  and  ornamentals  (EPA 
Registration  Number  56872-1). 

The  Agency  has  considered  all 
required  data  on  risks  associated  with 
the  proposed  use  of  maize  gluten  meal, 
and  information  on  social,  economic, 
and  environmental  benefits  to  be 
derived  from  use.  Specifically,  the 
Agency  has  considered  the  nature  of  the 
chemical  and  its  pattern  of  use, 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Based 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  safety 
determinations  which  show  that  use  of 
maize  gluten  meal  when  used  in 
accordance  with  widespread  and 
commonly  recognized  practice,  will  not 
generally  cause  unreasonable  adverse 
effects  to  the  environment. 

More  detailed  information  on  this 
registration  is  contained  in  an  EPA 
Pesticide  Fact  Sheet  on  maize  gluten 
meal. 
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A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency’s  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road, 
Springfield,  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  1132,  CM  #2, 
Arlington,  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must 
be  addressed  to  the  Freedom  of 
Information  Office  (A-101),  401  M  St., 
SW.,  Washington,  D.C.  20460.  Such 
requests  should:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 
Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests,  Product  registration. 

Dated:  September  9, 1994. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  94-23605  Filed  9-22-94;  8:45  aral 

BILLING  CODE  6560-6O-F 


[FRL-6064-3;  Region  6] 

Odessa  Drum  Superfund  Site: 
Proposed  Settlement 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 

SUMMARY:  Under  Section  122(g)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  the  Environmental 
Protection  Agency  (EPA  has  agreed  to 
settle  claims  for  past  response  and 
future  costs  at  the  Odessa  Drum 
Superfund  Site  in  Odessa,  Ector  County, 
Texas,  with  the  following  parties: 

3M  Co.  (Minnesota  Mining  and 
Manufacturing  Company) 

A.  A.  Oil  Field  Service,  Inc. 


Accron  Chemical  Company  (acquired  by 
DX  Distributors,  Inc.) 

Aero  Mod  Service 

Airmaster  Equipment  Corporation 

American  Warehouses,  Inc. 

Amoco  Corporation 
ARCO 

Armco  National  Supply  Company 
Ashland  Chemical  Company 
Avis  (Avis  Lube  Fast  Oil  Change 
Centers) 

Baker  Oil  (Baker  Oil  Treating) 

Baroid 

BASF  Corporation 

Bell  Petroleum  Services,  Inc. 

Big  Lake  Ener-Chem,  Inc. 

Big  Three  Industrial  (presently  known 
as  Big  Three  Industries,  Inc.) 
Buckman  Laboratories,  Inc. 

C.  J.  Ward 
C.N.C.  West,  Inc. 

Calgon  Corporation 
CECOS  International,  Inc. 

Certified  Printing 
Chemcentral  Corporation 
Chemlink 

Chemrex  Coatings  Corporation 
(presently  known  as  Rexcel  Coatings 
Corporation) 

Chemron,  Inc. 

Chevron  U.S.A. 

City  of  Midland 
Conoco 

Continental  Products 
Cosden  Oil  &  Chemical  Company 
Crown  Cork  and  Seal  Company,  Inc. 
Crown  Research  &  Chemical 
Corporation 
D-A 

Dearborn  Chemical 
Delta  Distributors,  Inc. 

Delta  Water  Labs 
Donco  Chemical  Corp. 

Dow  Chemical  Company 

Dowell  Schlumberger  Incorporated 

Dresser  Industries 

Dupont 

Dynamit  Nobel 

EG  &  G  Automotive  Research,  Inc. 
Eddins-Walcher  Company 
El  Paso  Natural  Gas  Company 
Emery  Chemicals  (presently  known  as 
Henkel  Corporation) 

Enchem-Energy  Chemicals 
Energy  Industries,  Inc. 

Enerlink 

Ethox  Chemicals,  Inc. 

Ethyl  Corporation  (Albemarle 
Corporation) 

Exxon  Chemicals  Company 
EZEFLO  (Twenty-First  Century 
Paramount,  Inc.) 

Fina  Oil  and  Chemical  Company 
Foamex  L.P. 

Frank  Ligon  Oil  Company 
GAF  Chemical  Corporation 
Great  Western  Chemical  Company 
Halliburton  Energy  Services 
Hor  Key  Oil  Co.,  Inc. 


I.  C.  Compound 
IESCO 

IMC  Fertilizer,  Inc. 

IMCO  Services 

Industrial  Maintenance  Contractors,  Inc. 
Ingram  Cactus  Company 
Interox  America  (presently  known  as 
Solvay  Interox) 

Jack  Walstad  Oil  Company 
Kent  Lubrication  Centers  (presently 
known  as  Avis  Lube  Fast  Oil  Change 
Centers) 

Kirby  West  (presently  known  as  Scott 
Fetzer  Company) 

Leamco  Services,  Inc. 

Liberty  Reversing  Units,  Inc. 

Lofiand  Company 
Marathon  Oil  Company 
McKesson  Corporation 
Meridian  Oil  Hydrocarbons,  Inc. 

Mobil  Oil  Corporation 
Monachem,  Inc. 

Nalco  Chemical  Company 
Natco  Chemicals 
National  Chemical 
NL  Treating 

Nutro  Products  Corporation 
Odessa  American 
OXY  NGL,  Inc. 

Panther  Industries,  Inc. 

Parkem  Industrial 

Parker  &  Parsley  Development  Company 
(formerly  known  as  Parsley  Petroleum 
Company) 

Petrochem  Corporation 
Phelps  Dodge  Corporation/  Phelps 
Dodge  Refining  Corporation 
Phillips  Pipe  Line  Company 
Power  Resources,  Inc. 

Pro-Kem,  Inc. 

Quandrant  Chemical  Corporation 
R&K  oil  Company 

Reilly  Universal  (presently  known  as 
Reilly  Industries,  Inc.) 

Research  Oil  Center  (Oil  Center 
Research,  Inc.) 

Rexene  Products  (El  Paso  Products) 
Safety-Kleen  Corporation 
Shell  Oil  Company 
Shell  Western  E  &  P,  Inc. 

Shield,  Inc. 

Sonora-Ozona  Oil  Company 
Specialty  Research  &  Sales,  Inc./Tom 
Brown,  Inc. 

Tech  Chem  Products,  Inc. 

Teraco,  Inc. 

Texaco  Exploration  &  Production,  Inc. 
Texas  Refinery  Corporation 
TMS  Chemical  Company 
Trey  Trucks 
Tri-Gas,  Inc. 

Triton  Energy  Corporation 
Unichem  International  (presently 
known  as  Simon  (New  Mexico),  Inc.) 
Union  Carbide  Corporation 
Union  Oil  Company 
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Unocal  Chemicals  Division 
Vam  Products  Co.,  Inc. 

W.  F.  J.  Drilling  Tools,  Inc. 

Weskem,  Inc. 

West  Texas  Equipment  Company 
West  Texas  Gas,  Inc. 

Western  Environmental  Management 
Corporation,  Ltd. 

Western  Pacesetters 
Witco  Corporation 
Woolley  Tool  and  Manufacturing 
EPA  will  consider  public  comments 
on  the  proposed  settlement  for  30  days. 
EPA  may  withdraw  from  or  modify  the 
proposed  settlement  should  such 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Mr.  Carl  Bolden,  Superfund 
Enforcement  Branch,  Cost  Recovery- 
Section  (6H-EC),  U.S.  EPA,  Region  6, 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733,  telephone  (214)  665-6713. 

Written  comments  may  be  submitted 
to  the  person  above  by  October  24,  1994. 

Dated:  August  23,  1994. 

W.  B.  Hathaway, 

Acting  Regional  Administrator. 

[FR  Doc.  94-23603  Filed  9-22-94;  8:45  am] 
BILLING  CODE  6560-60-P 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Open  Meeting  of  the  Advisory 
Committee  of  the  Export-Import  Bank 
of  the  United  States 

SUMMARY:  The  Advisory  Committee  was 
established  by  P.L.  98-181,  November 
30,  1983,  to  advise  the  Export-Import 
Bank  on  its  programs  and  to  provide 
comments  for  inclusion  in  the  reports  of 
the  Export-Import  Bank  to  the  United 
States  Congress. 

TIME  AND  PLACE:  Wednesday,  October  12, 
1994,  from  9:30  a.m.  to  12:00  noon.  The 
meeting  will  be  held  at  Ex-Im  Bank  in 
Room  1143,  811  Vermont  Avenue  NW., 
Washington,  DC  20571. 

AGENDA:  The  meeting  agenda  will 
include  a  discussion  of  the  following 
topics:  Roundtable  Discussion — “Project 
Finance”;  and  Next  Steps/Other  Topics. 
PUBLIC  PARTICIPATION:  The  meeting  will 
be  open  to  public  participation;  and  the 
last  10  minutes  will  be  set  aside  for  oral 
questions  or  comments.  Members  of  the 
public  may  also  file  written  statement(s) 
before  or  after  the  meeting.  In  order  to 
permit  the  Export-Import  Bank  to 
arrange  suitable  accommodations, 
members  of  the  public  who  plan  to 
attend  the  meeting  should  notify 
Barbara  Lane,  Room  1112,  811  Vermont 


Avenue  NW.,  Washington,  DC  20571, 
(202)  566-8982,  not  later  than  October 
11, 1994.  If  any  person  wishes  auxiliary 
aids  (such  as  a  sign  language  interpreter) 
or  other  special  accommodations,  please 
contact,  prior  to  October  5, 1994, 

Barbara  Lane,  Room  1112,  811  Vermont 
Avenue  NW.,  Washington,  DC  20571, 
Voice:  (202)  566-8982  or  TDD:  (202) 
535-3913. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  contact  Barbara 
Lane,  Room  1112,  811  Vermont  Avenue 
NW.,  Washington,  DC  20571,  (202)  566- 
8982. 

Tamzen  C.  Reitan, 

Vice  President,  Management  Services  and 
Human  Resources. 

[FR  Doc.  94-23526  Filed  9-22-94;  8:45  am] 

BILLING  CODE  6690-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Determination  of  Insufficiency  of 
Assets  to  Satisfy  All  Claims  of  Certain 
Financial  Institutions  in  Receivership 

AGENCY:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
authorities  contained  in  12  U.S.C. 
1821(c),  the  Federal  Deposit  Insurance 
Corporation  (FDIC)  was  duly  appointed 
receiver  for  the  financial  institutions 
specified  in  SUPPLEMENTARY 
INFORMATION. 

The  FDIC  has  determined  that  the 
proceeds  which  can  be  realized  from  the 
liquidation  of  the  assets  of  the  below 
listed  receivership  estates  are 
insufficient  to  wholly  satisfy  the  priority 
claims  of  depositors  against  the 
receivership  estates.  Therefore,  upon 
satisfaction  of  secured  claims,  depositor 
claims  and  claims  which  have  priority 
over  depositors  under  applicable  law, 
no  amount  will  remain  or  will  be 
recovered  sufficient  to  allow  a  dividend, 
distribution  or  payment  to  any  creditor 
of  lessor  priority,  including  but  not 
limited  to,  claims,  of  general  creditors. 
Any  such  claims  are  hereby  determined 
to  be  worthless. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tina  A.  Lainoreaux,  Counsel,  room  H- 
11027,  Legal  Division,  FDIC,  550  17th 
Street  NW.,  Washington,  DC  20006. 
Telephone:  (202)  736-3134. 
SUPPLEMENTARY  INFORMATION:  Financial 
Institutions  in  Receivership  Determined 
to  Have  Insufficient  Assets  to  Satisfy  All 
Claims. 

ManilaBank  California,  #4330,  Los 
Angeles.  CA 


Huntington  Pacific  Thrift  &  Loan,  #4552, 
Huntington  Beach,  CA. 

Dated:  September  19, 1994. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Acting  Executive  Secretary. 

[FR  Doc.  94-23543  Filed  9-22-94;  8:45  am] 
BILLING  CODE  6714-01-M 


FEDERAL  RESERVE  SYSTEM 

Fifth  Third  Bancorp,  et  at.; 

Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board’s  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  October  17, 1994. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
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East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Fifth  Third  Bancorp,  Cincinnati, 
Ohio;  to  acquire  Mutual  Federal  Savings 
Bank,  Miamisburg,  Ohio;  and  thereby 
engage  in  permissible  savings 
association  activities  pursuant  to  § 
225.25(b)(a)  of  the  Board’s  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  SunTrust  Banks,  Inc.  (Company), 
an  affiliate  bank  service  corporation, 
Atlanta,  Georgia;  to  acquire  SunTrust 
Service  Corporation,  Atlanta,  Georgia, 
through  its  subsidiaries,  SunEank/Gulf 
Coast,  Sarasota,  Florida,  by  increasing 
its  ownership  of  Company,  to  2.14 
percent;  SunBank/Tallahassee,  N.A., 
Tallahassee,  Florida,  by  increasing  its 
ownership  to  .63  percent;  The  First 
National  Bank  of  Florence,  Florence, 
Alabama,  by  increasing  its  ownership  to 
.12  percent;  Trust  Company  Bank  of 
South  Georgia,  N.A.,  Albany,  Georgia, 
by  increasing  its  ownership  to  .55 
percent;  and  Trust  Company  Bank  of 
North  Georgia,  Gainesville,  Georgia,  by 
increasing  its  ownership  to  .11  percent, 
and  thereby  engage  in  providing  data 
processing  services,  pursuant  to  § 
225.25(b)(7)  of  the  Board’s  Regulation  Y. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President) 

411  Locust  Street,  St.  Louis,  Missouri 
63166: 

1.  First  Banks,  Inc.,  Clayton,  Missouri; 
to  acquire  River  Valley  Holding,  Inc., 
Chicago,  Illinois,  and  thereby  acquire 
River  Valley  Savings  Bank,  Peoria, 
Ulinois,  and  thereby  engage  in  such 
business  as  would  be  done  by  a  savings 
and  loan  association,  pursuant  to  § 
225.25(b)(9)  of  the  Board’s  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  19, 1994. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

|FR  Doc.  94-23557  Filed  9-22-94;  8:45  am] 
BILLING  CODE  621 0-01 -f 


Norwest  Corporation;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board’s  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board’s  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 


banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  13, 
1994. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis, 
Minnesota;  to  engage  de  novo  through 
its  subsidiary  Norwest  Agricultural 
Credit,  Inc.,  Sioux  Fall,  South  Dakota,  in 
establishing  a  de  novo  office  in  Mesa, 
Arizona,  and  engage  in  agricultural 
lending  activities  pursuant  to  § 
225.25(b)(1)  of  the  Board’s  Regulation  Y. 
Additionally,  Norwest  Agricultural 
Credit,  Inc.,  request  authority  to  engage 
in  this  activity  on  a  nationwide  basis. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  19, 1994. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  94-23558  Filed  9-22-94:  8:45  am] 
BILLING  CODE  6210-01-F 


Principal  National  Bancorp,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board’s  Regulation  Y  (12 


CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
17,  1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690:  • 

1.  Principal  National  Bancorp,  Inc., 
Pontiac,  Illinois;  to  acquire  100  percent 
of  the  voting  shares  of  Republic  Savings 
Bank,  Piper  City,  Illinois,  an  interim 
Illinois  savings  bank  being  used  to 
facilitate  the  conversion  and  acquisition 
of  Home  Guaranty  Savings  Association, 
Piper  City,  Illinois,  an  Illinois  savings 
and  loan  association. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Truman  Bancorp,  Inc.,  Brentwood, 
Missouri;  to  acquire  at  least  an 
additional  21.68  percent,  for  a  total  of 
54.13  percent,  of  the  voting  shares  of 
U.S.  National  Bank  of  Clayton,  St.  Louis, 
Missouri. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Aspen  Valley  Bancshares,  Inc., 
Aspen,  Colorado;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Aspen 
Valley  Bank,  N.A.,  Aspen,  Colorado,  in 
organization. 

2.  FirstBank  Holding  Company  of 
Colorado,  ESOP,  Lakewood,  Colorado; 
to  become  a  bank  holding  company  by 
acquiring  27.4  percent  of  the  voting 
shares  of  FirstBank  Holding  Company  of 
Colorado,  Lakewood.  Colorado,  and 
thereby  indirectly  acquire  FirstBank  of 
Arvada,  National  Association,  Arvada. 
Colorado;  First  Bank  of  Aurora,  National 
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Association,  Aurora,  Colorado; 

FirstBank  of  Avon,  Avon,  Colorado; 
FirstBank  of  South  Boulder,  National 
Association,  Boulder,  Colorado; 
FirstBank  of  Boulder,  National 
Association,  Boulder,  Colorado; 
FirstBank  of  Breckenridge,  National 
Association,  Breckenridge,  Colorado; 
FirstBank  of  Castle  Rock,  National 
Association,  Castle  Rock,  Colorado; 
FirstBank  of  Cherry  Creek,  National 
Association,  Denver,  Colorado; 
FirstBank  of  Denver,  N.A.,  Denver, 
Colorado;  FirstBank  of  Longmont, 
Longmont,  Colorado;  FirstBank  of 
Northern  Colorado,  Fort  Collins, 
Colorado;  FirstBank  of  Tech  Center, 
National  Association,  Englewood, 
Colorado;  FirstBank  of  Colorado, 
National  Association,  Lakewood, 
Colorado;  FirstBank  of  South  Jeffco, 
Littleton,  Colorado;  FirstBank  of 
Lakewood,  National  Association, 
Lakewood,  Colorado;  FirstBank  of 
Littleton,  National  Association, 
Littleton,  Colorado;  FirstBank  of 
Arapahoe  County,  National  Association, 
Littleton,  Colorado;  FirstBank  of 
Silverthome  National  Association, 
Silverthome,  Colorado;  FirstBank  of 
Vail,  Vail,  Colorado;  FirstBank  North, 
National  Association,  Westminster, 
Colorado;  FirstBank  of  Wheatridge, 
National  Association,  Wheat  Ridge, 
Colorado;  FirstBank,  National 
Association,  Palm  Desert,  California 

3.  Tilden  Bankshares,  Inc.,  Tilden, 
Nebraska;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  The  Tilden  State 
Bank,  Tilden,  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  19, 1994. 

Jennifer  ).  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  94-23559  Filed  9-22-94;  8:45  am] 
BILLING  CODE  6210-01-F 


Q  Bancorp,  Inc.;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
94-22964)  published  on  page  47634  of 
the  issue  for  Friday,  September  16, 

1994. 

Under  the  Federal  Reserve  Bank  of 
Minneapolis  heading,  the  entry  for  O 
Bancorp,  Inc.,  is  revised  to  read  as 
follows: 

1.  Q  Bancorp,  Inc.,  Geraldine, 
Montana;  to  engage  de  novo  in  making, 
acquiring  or  servicing  loans  or  other 
extensions  of  credit  for  its  own  account 
or  the  account  of  others,  pursuant  to  § 
225.25(b)(1)  of  the  Board’s  Regulation  Y. 
The  geographic  scope  for  these  activities 


is  a  35  mile  radius  of  Geraldine. 
Montana. 

Comments  on  this  application  must 
be  received  by  October  6, 1994. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  19, 1994. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  94-23560  Filed  9-22-94;  8:45  am] 
BILLING  CODE  8210-01 -f 


FEDERAL  TRADE  COMMISSION 
[Docket  C-3524] 

The  American  Association  of 
Language  Specialists;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  the 
professional  association  of  interpreters, 
based  in  Washington,  D.C.,  from  fixing 
or  otherwise  interfering  with  any  form 
of  price  or  fee  competition  among 
language  specialists  in  the  future;  from 
maintaining  any  agreement  or  plan  to 
limit  or  restrict  the  specialists  working 
time  or  condition;  for  ten  years,  from 
making  statements  at  an  association 
meeting  concerning  fees;  and,  for  three 
years,  from  compiling  and  distributing 
aggregate  information  concerning  fees 
already  charged. 

DATES:  Complaint  and  Order  issued 
August  31, 1994.1 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  McNeely,  FTC/S-3308, 
Washington,  D.C.  20580.  (202)  326- 
2904. 

SUPPLEMENTARY  INFORMATION:  On 

Wednesday,  February  23. 1994,  there 
was  published  in  the  Federal  Register, 
59  FR  8628,  a  proposed  consent 
agreement  with  analysis  In  the  Matter  of 
The  American  Association  of  Language 
Specialists,  for  the  purpose  of  soliciting 
public  comment  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 


1  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130. 6th  Street  &  Pennsylvania 
Avenue.  NW„  Washington,  DC  20580. 


the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6,  Stat.  721;  15  U.S.C.  46.  Interprets  or 
applies  sec.  5.  38  Stat.  719,  as  amended;  15 
U.S.C.  45). 1 

Benjamin  I.  Berman, 

Acting  Secretary. 

[FR  Doc.  94-23579  Filed  9-22-94;  8:45  am] 

BILLING  CODE  6750-0 1-M 


(Docket  C-3525) 

American  Society  of  Interpreters; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  the 
professional  association  of  interpreters, 
based  in  Washington,  D.C.,  from  fixing 
or  otherwise  interfering  with  any  form 
of  price  or  fee  competition  among 
language  specialists  in  the  future;  from 
maintaining  any  agreement  or  plan  to 
limit  or  restrict  the  specialists  working 
time  or  condition;  for  ten  years,  from 
making  statements  at  an  association 
meeting  concerning  fees;  and,  for  thre^ 
years,  from  compiling  and  distributing 
aggregate  information  concerning  fees 
already  charged. 

DATES:  Complaint  and  Order  issued 

August  31,  1994.1 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  McNeely,  FTC/S-3308, 

Washington,  D.C.  20580.  (202)  326- 

2904. 

SUPPLEMENTARY  INFORMATION:  On 

Wednesday,  February  23, 1994,  there 
was  published  in  the  Federal  Register, 
59  FR  8628,  a  proposed  consent 
agreement  with  analysis  In  the  Matter  of 
American  Society  of  Interpreters,  for  the 
purpose  of  soliciting  public  comment 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
compliant  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 


1  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  tbe  Commission's  Public 
Reference  Branch.  H-130, 6th  Street  k  Pennsylvania 
Avenue,  N.W..  Washington,  D.C.  20580. 
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and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6,  38  Stat.  721, 15  U.S.C.  46.  Interprets 
or  applies  sec.  5,  38  Stat.  719,  as  amended; 

15  U.S.C.  45). 

Benjamin  I.  Berman, 

Acting  Secretary. 

[FR  Doc.  94-23578  Filed  9-22-94;  8:45  am] 

BILLING  CODE  6750-01-M 


[File  No.  941  0108] 

Columbia/HCA  Healthcare 
Corporation;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

AGENCY;  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  permit, 
among  other  things,  the  hospital 
company  to  complete  its  acquisition  of 
Medical  Care  America,  but  would 
require  it  to  divest  the  Alaska  Surgery 
Center  within  twelve  months  to  a 
Commission-approved  entity.  If  the 
transaction  is  not  completed  in  the 
designated  time  frame,  the  respondents 
would  be  required  to  permit  the 
Commission  to  appoint  a  trustee.  In 
addition,  the  consent  agreement  would 
require  the  respondent,  for  ten  years,  to 
obtain  Commission  approval  before 
acquiring  an  interest  worth  more  than 
$1  million  in  any  outpatient  surgical 
services  facility  in  Anchorage,  Alaska, 
and  before  selling  such  an  interest  to 
any  entity  that  operates  an  outpatient 
surgical  services  facility  in  Anchorage, 
Alaska. 

DATES:  Comments  must  be  received  on 
or  before  November  22, 1994. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  N.W., 
Washington,  D.C.  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Horoschak,  FTC/S-3115, 
Washington,  D.C.  20580.  (202)  326- 
2756. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission’s 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 


placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  §  4.9(b)(6)(ii)  of  the 
Commission’s  Rules  of  Practice  (16  CFR 
4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission 
(“Commission”),  having  initiated  an 
investigation  into  the  proposed 
acquisition  of  Medical  Care  America, 

Inc.  by  Columbia/HCA  Healthcare 
Corporation  (“Columbia/HCA”),  and  it 
now  appearing  that  Columbia/HCA 
("proposed  respondent”)  is  willing  to 
enter  into  an  agreement  containing  an 
order  to  divest  certain  assets  and  to 
cease  and  desist  from  making  certain 
acquisitions,  and  providing  for  other 
relief: 

It  is  hereby  agreed  by  and  between  the 
proposed  respondent  by  its  duly 
authorized  officer  and  attorney,  and 
counsel  for  the  Commission  that: 

1.  The  proposed  respondent 
Columbia/HCA  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Delaware,  with  its  office  and 
principal  place  of  business  at  201  West 
Main  Street,  Louisville,  Kentucky, 

40202. 

2.  The  proposed  respondent  admits 
all  the  jurisdictional  facts  set  forth  in 
the  draft  of  complaint  here  attached. 

3.  The  proposed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 


decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  the  proposed 
respondent  that  the  law  has  been 
violated  as  alleged  in  the  draft  of 
complaint  here  attached,  or  that  the 
facts  as  alleged  in  the  draft  complaint, 
other  than  jurisdictional  facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules,  the  Commission 
may,  without  further  notice  to  the 
proposed  respondent,  (1)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  of  complaint 
here  attached  and  its  decision 
containing  the  following  order  to  divest 
and  to  cease  and  desist,  and  other  relief 
in  disposition  of  the  proceeding,  and  (2) 
make  information  public  with  respect 
thereto.  When  so  entered,  the  order 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 

Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  respondent’s  address  as  stated  in  this 
agreement  shall  constitute  service.  The 
proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  this  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

T.  The  proposed  respondent  has  read 
the  proposed  complaint  and  order 
contemplated  hereby.  The  proposed 
respondent  understands  that  once  the 
order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  it  has  fully 
complied  with  the  order.  The  proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

/ 

It  is  ordered  That  as  used  in  this 
order,  the  following  definitions  shall 
apply: 

A.  “Respondent”  or  “Columbia/HCA" 
means  Columbia/HCA  Healthcare 
Corporation,  its  partnerships,  joint 
ventures,  companies,  subsidiaries. 
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divisions,  groups  and  affiliates 
controlled  by  Respondent,  and  their 
respective  directors,  officers,  employees, 
agents,  and  representatives,  and  their 
respective  successors  and  assigns. 

B.  The  “Acquisition”  means  the 
acquisition  by  Columbia/HCA  of 
Medical  Care  America,  Inc.,  including 
the  Alaska  Surgery  Center. 

C.  “Outpatient  surgery  facility”  means 
a  health  facility  which  has  as  a  function 
the  provision  of  outpatient  surgery 
services.  Outpatient  surgery  facilities 
include  general  acute  care  hospitals  that 
offer  outpatient  surgery  sendees,  as  well 
as  ambulatory  surgery  centers  that  are 
not  part  of  a  general  acute  care  hospital. 
The  term  “outpatient  surgery  facility” 
shall  not  include  a  physician’s,  other 
healthcare  professional’s,  or  group 
practice’s  office  or  offices  that  provide 
outpatient  surgery  services  for  use 
solely  by  that  physician,  healthcare  _ 
professional,  or  group  practice,  so  long 
as  such  facility  is  not  licensed  as  an 
ambulatory  surgical  facility  by  the  State 
of  Alaska. 

D.  “Outpatient  surgery  sendees” 
means  facilities,  personnel,  and  tools 
and  equipment  used  by  doctors  in 
performing  surgical  procedures  on 
patients  who  are  not  confined  for  more 
than  23  hours  in  an  acute  care  hospital 
or  other  facility  for  recovery  following 
the  surgery.  Outpatient  surgery  services 
include  operating  rooms,  recovery 
rooms,  surgical  tools  and  devices, 
nurses,  anesthesia  equipment  and 
personnel. 

E.  To  “operate  an  outpatient  surgery 
facility”  means  to  own,  lease,  manage, 
or  otherwise  control  or  direct  the 
operations  of  an  outpatient  surgery’ 
facility,  directly  or  indirectly. 

F.  “Affiliate”  means  any  entity  whose 
management  and  policies  are  controlled 
in  any  way,  directly  or  indirectly,  by  the 
person  with  which  it  is  affiliated. 

G.  “Person”  means  any  natural 
person,  partnership,  corporation, 
company,  association,  trust,  joint 
venture,  or  other  business  or  legal 
entity,  including  any  governmental 
agency. 

H.  “Commission”  means  the  Federal 
Trade  Commission. 

I.  “Schedule  A  Assets”  means  assets 
acquired  by  the  respondent  and  listed 
on  the  attached  Schedule  A. 

J.  “Viability  and  competitiveness” 
means  that  the  Schedule  A  Assets  are 
capable  of  functioning  independently 
and  competitively. 

K.  “Assets  and  Businesses”  include, 
but  are  not  limited  to,  all  assets, 
properties,  businesses,  rights,  privileges, 
contractual  interests,  licenses,  and 
goodwill  of  whatever  nature,  tangible 


and  intangible,  including,  without 
limitation,  the  following: 

1 .  All  real  property  interests 
(including  fee  simple  interests  and  real 
property  leasehold  interests,  whether  as 
lessor  or  lessee),  together  with  all 
buildings,  improvements  and  fixtures 
located  thereon,  all  construction  in 
progress  thereat,  all  appurtenances 
thereto,  and  all  licenses  and  permits 
related  thereto  (collectively,  the  “Real 
Property”); 

2.  All  contracts  and  agreements  with 
physicians,  other  health  care  providers, 
unions,  third  party  payors,  HMOs, 
customers,  suppliers,  sales 
representatives,  distributors,  agents, 
personal  property  lessors,  personal 
property  lessees,  licensors,  licensees, 
cosigners,  and  consignees  (collectively, 
the  “contracts”); 

3.  All  machinery,  equipment,  fixtures, 
vehicles,  furniture,  inventories,  and 
supplies  (other  than  such  inventories 
and  supplies  as  are  used  in  the  ordinary 
course  of  business  during  the  time  that 
Columbia/HCA  owns  the  assets) 
(collectively,  the  “Personal  Property”); 

4.  All  research  materials,  technical 
information,  management  information 
systems,  software,  software  licenses, 
inventions,  trade  secrets,  technology, 
know  how,  specifications,  designs, 
drawings,  processes,  and  quality  control 
data  (collectively,  the  “Intangible 
Personal  Property”); 

5.  All  books,  records  and  files, 
excluding,  however,  the  corporate 
minute  books  and  tax  records  of 
Columbia/HCA  and  its  Affiliates;  and 

6.  All  prepaid  expenses. 

II 

It  is  further  ordered  That: 

A.  Respondent  shall  divest,  absolutely 
and  in  good  faith,  within  twelve  (12) 
months  of  the  date  this  order  becomes 
final,  the  Schedule  A  Assets,  and  shall 
also  divest  such  additional  assets  and 
businesses  ancillary  to  the  Schedule  A 
Assets  and  effect  such  arrangements  as 
are  necessary  to  assure  the  marketability 
and  the  viability  and  competitiveness  of 
the  Schedule  A  Assets. 

B.  Respondent  shall  divest  the 
Schedule  A  Assets  only  to  an  acquirer 
that  receives  the  prior  approval  of  the 
Commission,  and  only  in  a  manner  that 
receives  the  prior  approval  of  the 
Commission.  The  purpose  of  the 
divestiture  of  the  Schedule  A  Assets  is 
to  ensure  the  continuation  of  the 
Schedule  A  Assets  as  an  ongoing,  viable 
outpatient  surgery  facility  and  to 
remedy  the  lessening  of  competition 
resulting  from  the  Acquisition  as  alleged 
in  the  Commission’s  complaint 

C.  Respondent  shall  comply  with  all 
terms  of  the  Agreement  to  Hold 


Separate,  attached  hereto  and  made  a 
part  hereof  as  Appendix  I.  Said 
Agreement  shall  continue  in  effect  until 
such  time  as  respondent  has  fulfilled 
the  divestiture  requirements  of  this 
order  or  until  such  other  time  as  the 
Agreement  to  Hold  Separate  provides. 

D.  Pending  divestiture  of  the 
Schedule  A  Assets,  respondent  shall 
take  such  actions  as  are  necessary  to 
maintain  the  viability  and 
competitiveness  and  the  marketability 
of  the  Schedule  A  Assets,  and  to  prevent 
the  destruction,  removal,  wasting, 
deterioration,  or  impairment  of  any  of 
the  Schedule  A  Assets,  except  for 
ordinary  wear  and  tear. 

E.  A  condition  of  approval  by  the 
Commission  of  the  divestiture  shall  be 
a  written  agreement  by  the  acquirer  of 
the  Schedule  A  Assets  that  it  will  not 
sell  for  a  period  of  ten  (10)  years  from 
the  date  of  divestiture,  directly  or 
indirectly,  through  subsidiaries, 
partnerships,  or  otherwise,  without  the 
prior  approval  of  the  Commission,  the 
Schedule  A  Assets  to  any  person  who 
operates,  or  will  operate  immediately 
following  the  sale,  any  other  outpatient 
surgery  facility  in  the  Municipality  of 
Anchorage,  Alaska. 

Ill 

It  is  further  ordered  That: 

A.  If  the  respondent  has  not  divested, 
absolutely  and  in  good  faith  and  with 
the  Commission’s  prior  approval,  the 
Schedule  A  Assets,  in  accordance  with 
this  order,  within  twelve  (12)  months  of 
the  date  this  order  becomes  final,  the 
Commission  may  appoint  a  trustee  to 
divest  the  Schedule  A  Assets.  In  the 
event  that  the  Commission  or  the 
Attorney  General  brings  an  action  for 
any  failure  to  comply  with  this  order  or 
in  any  way  relating  to  the  Acquisition, 
pursuant  to  5(/)  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  45(1),  or  any 
other  statute  enforced  by  the 
Commission,  the  respondent  shall 
consent  to  the  appointment  of  a  trustee 
in  such  action.  Neither  the  appointment 
of  a  trustee  nor  a  decision  not  to  appoint 
a  trustee  under  this  paragraph  shall 
preclude  the  Commission  or  the 
Attorney  General  from  seeking  civil 
penalties  or  any  other  relief  available  to 
it  for  any  failure  by  the  respondent  to 
comply  with  this  order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  III.A.  of  this  order,  the 
respondent  shall  consent  to  the 
following  terms  and  conditions 
regarding  the  trustee’s  powers,  duties, 
authority,  and  responsibilities: 

1.  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of  the 
respondent,  which  consent  shall  not  be 
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unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures.  If  respondent  has  not 
opposed,  in  writing,  including  the 
reasons  for  opposing,  the  selection  of 
any  proposed  trustee  within  ten  (10) 
days  after  notice  by  the  staff  of  the 
Commission  to  respondent  of  the 
identity  of  any  proposed  trustee, 
respondent  shall  be  deemed  to  have 
consented  to  the  selection  of  the 
proposed  trustee. 

2.  Subject  to  the  prior  approval  of  the 
Commission,  the  trustee  shall  have  the 
exclusive  power  and  authority  to  divest 
the  Schedule  A  Assets. 

3.  Within  ten  (10)  days  after 
appointment  of  the  trustee,  respondent 
shall  execute  a  trust  agreement  that, 
subject  to  the  prior  approval  of  the 
Commission  and,  in  the  case  of  a  court- 
appointed  trustee,  of  the  court,  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  effect 
the  divestiture  required  by  this  order. 

4.  The  trustee  snail  have  twelve  (12) 
months  from  the  date  the  Commission 
approves  the  trust  agreement  described 
in  Paragraph  III.B.3.  to  accomplish  the 
divestiture,  which  shall  be  subject  to  the 
prior  approval  of  the  Commission.  If, 
however,  at  the  end  of  the  twelve-month 
period,  the  trustee  has  submitted  a  plan 
of  divestiture  or  believes  that  divestiture 
can  be  achieved  within  a  reasonable 
time,  the  divestiture  period  may  be 
extended  by  the  Commission,  or  in  the 
case  of  a  court-appointed  trustee,  by  the 
court;  provided  however,  the 
Commission  may  extend  this  period 
only  two  (2)  times. 

5.  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records,  and  facilities  related  to  the 
Schedule  A  Assets,  or  to  any  other 
relevant  information  as  the  trustee  may 
request.  Respondent  shall  develop  such 
financial  or  other  information  as  such 
trustee  may  reasonably  request  and  shall 
cooperate  with  the  trustee.  Respondent 
shall  take  no  action  to  interfere  with  or 
impede  the  trustee’s  accomplishment  of 
the  divestiture.  Any  delays  in 
divestiture  caused  by  respondent  shall 
extend  the  time  for  divestiture  under 
this  Paragraph  in  an  amount  equal  to  the 
delay,  as  determined  by  the  Commission 
or,  for  a  court-appointed  trustee,  by  the 
court. 

6.  The  trustee  shall  use  his  or  her  best 
efforts  to  negotiate  the  most  favorable 
price  and  terms  available  in  each 
contract  that  is  submitted  to  the 
Commission,  subject  to  the  respondent’s 
absolute  and  unconditional  obligation  to 
divest  at  no  minimum  price.  The 
divestiture  shall  be  made  in  the  manner 
and  to  the  acquirer  as  set  out  in 


Paragraph  II  of  this  order;  provided, 
however,  if  the  trustee  receives  bona 
fide  offers  from  more  than  one  acquiring 
entity,  ana  if  the  Commission 
determines  to  approve  more  than  one 
such  acquiring  entity,  the  trustee  shall 
divest  to  the  acquiring  entity  selected  by 
respondent  from  among  those  approved 
by  the  Commission. 

7.  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  the  respondent,  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  or  a  court 
may  set.  The  trustee  shall  have  the 
authority  to  employ,  at  the  cost  and 
expense  of  respondent,  such 
consultants ,  accountants,  attorneys , 
investment  bankers,  business  brokers, 
appraisers,  and  other  representatives 
and  assistants  as  are  necessary  to  carry 
out  the  trustee's  duties  and 
responsibilities.  The  trustee  shall 
account  for  all  monies  derived  from  the 
sale  and  all  expenses  incurred.  AfteT 
approval  by  the  Commission  and,  in  the 
case  of  a  court-appointed  trustee,  by  the 
court,  of  the  account  of  the  trustee, 
including  fees  for  his  or  her  services,  all 
remaining  monies  shall  be  paid  at  the 
direction  of  the  respondent  and  the 
trustee’s  power  shall  be  terminated.  The 
trustee’s  compensation  shall  be  based  at 
least  in  significant  part  on  a  commission 
arrangement  contingent  on  the  trustee’s 
divesting  the  Schedule  A  Assets. 

8.  Respondent  shall  indemnify  the 
trustee  and  hold  the  trustee  harmless 
against  any  losses,  claims,  damages, 
liabilities,  or  expenses  arising  out  of,  or 
in  connection  with,  the  performance  of 
the  trustee’s  duties,  including  all 
reasonable  fees  of  counsel  and  other 
expenses  incurred  in  connection  with 
the  preparation  for,  or  defense  of  any 
claim,  whether  or  not  resulting  in  any 
liability,  except  to  the  extent  that  such 
liabilities,  losses,  damages,  claims,  or 
expenses  result  from  misfeasance,  gross 
negligence,  willful  or  wanton  acts,  or 
bad  faith  by  the  trustee. 

9.  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  III.  A.  of  this 
order. 

10.  The  Commission  or,  in  the  case  of 
a  court-appointed  trustee,  the  court, 
may  on  its  own  initiative,  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accomplish  the  divestiture  required  by 
this  order. 

11.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  fee  Schedule  A  Assets. 

12.  The  trustee  shall  report  in  writing 
to  the  respondent  and  to  fee 


Commission  every  sixty  (80)  days 
concerning  fee  trustee’s  efforts  to 
accomplish  divestiture. 

IV 

It  is  further  ordered  That,  for  a  period 
of  ten  (10)  years  from  the  date  this  order 
becomes  final,  respondent  shall  not, 
without  the  prior  approval  of  fee 
Commission,  directly  or  indirectly, 
through  subsidiaries,  partnerships,  or 
otherwise: 

A.  Acquire  any  stock,  share  capital, 
equity,  or  other  interest  in  any  person 
presently  engaged  in,  or  within  fee  two 
years  preceding  such  acquisition 
engaged  in,  operating  an  outpatient 
surgery  facility  in  fee  Municipality  of 
Anchorage,  Alaska; 

B.  Acquire  any  assets  used,  or 
previously  used,  in  fee  Municipality  of 
Anchorage,  Alaska  (and  still  suitable  for 
use)  for  operating  an  outpatient  surgery 
facility  from  any  person  presently 
engaged  in,  or  within  fee  two  years 
preceding  such  acquisition  engaged  in, 
operating  an  outpatient  surgery  facility 
in  fee  Municipality  of  Anchorage, 

Alaska; 

C.  Enter  into  any  agreement  or  other 
arrangement  to  obtain  direct  or  indirect 
ownership,  management,  or  control  of 
any  outpatient  surgery  facility,  or  any 
part  thereof,  in  the  Municipality  of 
Anchorage,  Alaska,  including  but  not 
limited  to,  a  lease  of  or  management 
contract  for  any  such  outpatient  surgery 
facility; 

D.  Acquire  or  otherwise  obtain  fee 
right  to  designate  directly  or  indirectly 
directors  or  trustees  of  any  outpatient 
surgery  facility  in  fee  Municipality  of 
Anchorage,  Alaska. 

E.  Permit  any  outpatient  surgery 
facility  it  operates  in  fee  Municipality  of 
Anchorage,  Alaska  to  be  acquired  by 
any  person  feat  operates,  or  will  operate 
immediately  following  such  acquisition, 
any  other  outpatient  surgery  facility  in 
the  Municipality  of  Anchorage,  Alaska. 

Provided,  however,  feat  such  prior 
approval  shall  not  be  required  for: 

1.  The  establishment  of  a  new 
outpatient  surgery  service  or  facility 
(other  than  as  a  replacement  for  an 
outpatient  surgery  service  or  facility,  not 
operated  by  respondent,  in  fee 
Municipality  of  Anchorage,  Alaska, 
pursuant  to  an  agreement  or 
understanding  between  respondent  and 
the  person  operating  fee  replaced 
service  or  facility); 

2.  Any  transaction  otherwise  subject 
to  this  Paragraph  IV  of  this  order  if  fee 
fair  market  value  of  (or,  in  case  of  an 
asset  acquisition,  fee  consideration  to  be 
paid  for)  fee  outpatient  surgery  facility 
or  part  thereof  to  be  acquired  does  not 
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exceed  one  million  dollars  ($1,000,000); 
or 

3  The  acquisition  of  products  or 
services  in  the  ordinary  course  of 
business. 

V 

It  is  further  ordered  That,  for  a  period 
of  ten  (10)  years  from  the  date  this  order 
becomes  final,  respondent  shall  not, 
directly  or  indirectly,  through 
subsidiaries,  partnerships  or  otherwise, 
without  providing  advance  written 
notification  to  the  Commission, 
consummate  any  joint  venture  or  other 
arrangement  with  any  other  outpatient 
surgery  facility  in  the  Municipality  of 
Anchorage,  Alaska,  for  the  joint 
establishment  or  operation  of  any  new 
outpatient  surgery  facility,  or  part 
thereof,  in  the  Municipality  of 
Anchorage,  Alaska.  Such  advance 
notification  shall  be  filed  immediately 
upon  respondent’s  issuance  of  a  letter  of 
intent  for,  or  execution  of  an  agreement 
to  enter  into,  such  a  transaction, 
whichever  is  earlier. 

Said  notification  required  by  this 
Paragraph  V  of  this  order  shall  be  given 
on  the  Notification  and  Report  Form  set 
forth  in  the  appendix  to  part  803  of  title 
16  of  the  Code  of  Federal  Regulations 
(as  amended),  and  shall  be  prepared  and 
transmitted  in  accordance  with  the 
requirements  of  that  part,  except  that  no 
filing  fee  will  be  required  for  any  such 
notification,  notification  need  not  be 
made  to  the  United  States  Department  of 
Justice,  and  notification  is  required  only 
of  respondent  and  not  of  any  other  party 
to  the  transaction.  Respondent  is  not 
required  to  observe  any  waiting  period 
for  said  notification  required  in  this 
Paragraph  V. 

Respondent  shall  comply  with 
reasonable  requests  by  the  Commission 
staff  for  additional  information 
concerning  any  transaction  subject  to 
this  Paragraph  V  of  this  order,  within 
fifteen  (15)  days  of  service  of  such 
requests. 

Provided,  however,  that  no 
transaction  shall  be  subject  to  this 
Paragraph  V  of  this  order  if: 

1.  The  fair  market  value  of  the  assets 
to  be  contributed  to  the  joint  venture  or 
other  arrangement  by  outpatient  surgery 
facilities  not  operated  by  respondent 
does  not  exceed  one  million  dollars 
($1,000,000); 

2.  The  service,  facility,  or  part  thereof 
to  be  established  or  operated  in  a 
transaction  subject  to  this  order  is  to 
engage  in  no  activities  other  than  the 
provision  of  the  following  services: 
laundry;  data  processing;  purchasing; 
materials  management;  billing  and 
collection;  dietary;  industrial 
engineering;  maintenance;  printing; 


security;  records  management; 
laboratory  testing;  personnel  education; 
testing,  or  training;  or  health  care 
financing  (such  as  through  a  health 
maintenance  organization  or  preferred 
provider  organization);  or 

3.  Notification  is  required  to  be  made, 
and  has  been  made,  pursuant  to  Section 
7  A  of  the  Clayton  Act,  15  U.S.C.  §  18a, 
or  prior  approval  by  the  Commission  is 
required,  and  has  been  requested, 
pursuant  to  Paragraph  IV  of  this  order. 

VI 

It  is  further  ordered  That,  for  a  period 
of  ten  (10)  years  from  the  date  this  order 
becomes  final,  respondent  shall  not 
permit  all  or  any  substantial  part  of  any 
outpatient  surgery  facility  it  operates  in 
the  Municipality  of  Anchorage.  Alaska 
to  be  acquired  by  any  other  person 
(except  pursuant  to  the  divestiture 
required  by  Paragraph  II  of  this  order) 
unless  the  acquiring  person  files  with 
the  Commission,  prior  to  the  closing  of 
such  acquisition,  a  written  agreement  to 
be  bound  by  the  provisions  of  this  order, 
which  agreement  respondent  shall 
require  as  a  condition  precedent  to  the 
acquisition. 

VII 

It  is  further  ordered  That: 

A.  YVithin  sixty  (60)  days  after  the 
date  this  order  becomes  final  and  every 
sixty  (60)  days  thereafter  until  the 
respondent  has  fully  complied  with 
Paragraph  II  of  this  order,  the 
respondent  shall  submit  to  the 
Commission  a  verified  written  report 
setting  forth  in  detail  the  manner  and 
form  in  which  it  intends  to  comply,  is 
complying,  and  has  complied  with 
Paragraph  II  of  this  order.  Respondent 
shall  include  in  its  compliance  reports, 
among  other  things  that  are  required 
from  time  to  time,  a  full  description  of 
the  efforts  being  made  to  comply  with 
Paragraph  II  of  the  order,  including  a 
description  of  all  substantive  contracts 
or  negotiations  for  the  divestiture  and 
the  identity  of  all  parties  contacted. 
Respondent  shall  also  include  in  its 
compliance  reports  copies  of  all  written 
communications  to  and  from  such 
parties,  all  internal  memoranda,  and  all 
reports  and  recommendations 
concerning  divestiture. 

B.  One  (1)  year  from  the  date  this 
order  becomes  final,  annually  for  the 
next  nine  (9)  years  on  the  anniversary  of 
the  date  this  order  becomes  final,  and  at 
other  times  as  the  Commission  may 
require,  respondent  shall  file  a  verified 
written  report  with  the  Commission 
setting  forth  in  detail  the  manner  and 
form  in  which  it  has  complied  and  it  is 
complying  with  Paragraphs  IV,  V,  and 
VI  of  this  order. 


VIII 

It  is  further  ordered  That  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporate  respondent  such 
as  dissolution,  assignment,  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  or  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  that  may 
affect  compliance  obligations  arising  out 
of  the  order. 


It  is  further  ordered  That,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  order,  the 
respondent  shall  permit  any  duly 
authorized  representative  of  the 
Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda,  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of  the 
respondent  relating  to  any  matters 
contained  in  this  order;  and 

B.  Upon  five  days’  notice  to 
respondent  and  without  restraint  or 
interference  from  it,  to  interview 
officers,  directors,  or  employees  of 
respondent. 

Schedule  A 

The  assets  to  be  divested  (“Schedule 
A  Assets”)  shall  consist  of,  without 
limitation,  all  Assets  and  Businesses 
relating  to  the  Alaska  Surgery  Center, 
which  were  acquired  by  Columbia/HCA 
pursuant  to  the  Acquisition  (including 
all  improvements,  additions  and 
enhancements  made  to  such  assets  prior 
to  divestiture). 

***** 

It  is  further  provided  That  to  the 
extent  that  any  of  the  contracts, 
warranties  with  respect  to  Personal 
Property,  licenses  or  other  interests  in 
the  Intangible  Personal  Property,  or 
other  Schedule  A  Assets: 

(A)  Also  applies  to  facilities  or 
operations  other  than  those  included  in 
the  Schedule  A  Assets,  then  during  the 
period  (the  “Contract  Period”) 
beginning  on  the  closing  date  of  the 
Acquisition  and  ending  on  the  earlier  of 
(1)  the  expiration  of  the  term  of  the 
given  contract  or  other  right  and  (2)  the 
second  anniversary  of  Columbia/HCA ’s 
divestiture  of  the  Schedule  A  Assets, 
Columbia/HCA,  at  the  request  of  the 
owner  or  acquirer  of  the  Schedule  A 
Assets,  shall  use  its  reasonable  best 
efforts  to  cause  the  services,  property,  or 
other  benefits  provided  or  made 
available  under  such  a  contract  or  other 
Schedule  A  Asset  to  continue  to  be 
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available  to  the  owner  or  acquirer  of  the 
Schedule  A  Assets  on  terms  and 
conditions  substantially  similar  t'o  those 
presently  in  effect;  or 

(B)  Requires  the  consent  of  a  third 
party  in  order  to  transfer  or  assign  such 
Contract  or  other  Schedule  A  Asset, 
then  Columbia/HCA,  at  the  request  of 
the  owner  or  acquirer  of  the  Schedule  A 
Assets,  shall  use  its  reasonable  best 
efforts  to  obtain  such  consent  and,  if 
such  consent  cannot  be  obtained,  to 
cooperate  in  any  reasonable 
arrangement  with  the  owner  or  acquirer 
of  the  Schedule  A  Assets  designed  to 
provide  to  such  owner  or  acquirer  the 
benefits  of  the  given  contract  or  other 
Schedule  A  Asset  during  the  Contract 
Period  on  terms  and  conditions 
substantially  similar  to  those  presently 
in  effect. 

Appendix  I 

Agreement  to  Hold  Separate 

This  Agreement  to  Hold  Separate 
(‘  Agreement’')  is  by  and  between 
Columbia/HCA  Healthcare  Corporation 
(“respondent"  or  “Columbia/HCA”),  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Delaware,  with 
its  principal  place  of  business  at  201 
West  Main  Street,  Louisville,  Kentucky 
40202;  and  the  Federal  Trade 
Commission  (“Commission"),  an 
independent  agency  of  the  United  States 
Government,  established  under  the 
Federal  Trade  Commission  Act  of  1914, 
15  U.S.C.  41,  et  seq. 

Whereas,  on  or  about  May  23, 1994, 
Columbia  agreed  to  acquire  all  of  the 
stock  of  Medical  Care  America,  Inc. 
(“Medical  Care  America”),  and  thereby 
acquire  Alaska  Surgery  Center,  an 
outpatient  surgical  facility  in 
Anchorage,  Alaska,  and  other  Medical 
Care  America  assets,  including  95  other 
outpatient  surgical  facilities  (the 
“Acquisition”);  and 

Whereas,  the  Commission  is  now 
investigating  the  Acquisition  to 
determine  if  it  would  violate  any  of  the 
statutes  enforced  by  the  Commission; 
and 

Whereas,  if  the  Commission  accepts 
the  attached  Agreement  Containing 
Consent  Order  (“Consent  Order”), 
which  would  require  the  divestiture  of 
certain  assets  listed  in  Schedule  A  of  the 
Consent  Order  (“Schedule  A  Assets”), 
including  the  Alaska  Surgery  Center  in 
Anchorage,  Alaska,  the  Commission 
must  place  the  Consent  Order  on  the 
public  record  for  a  period  of  at  least 
sixty  (50)  days  and  may  subsequently 
withdraw  such  acceptance  pursuant  to 
the  provisions  of  Section  2.34  of  the 
Commission’s  Rules;  and 


Whereas,  the  Commission  is 
concerned  that  if  an  understanding  is 
not  reached,  preserving  the  status  quo 
ante  of  the  Schedule  A  Assets  during 
the  period  prior  to  the  final  acceptance 
and  issuance  of  the  Consent  Order  by 
the  Commission  (after  the  60-day  public 
comment  period),  divestiture  resulting 
from  any  proceeding  challenging  the 
legality  of  the  Acquisition  might  not  be 
possible,  or  might  be  less  than  an 
effective  remedy;  and 

Whereas,  the  Commission  is 
concerned  that  if  the  Acquisition  is 
consummated,  it  will  be  necessary  to 
preserve  the  Commission’s  ability  to 
require  the  divestiture  of  the  Schedule 
A  Assets  as  described  in  Paragraph  II  of 
the  Consent  Order  and  the 
Commission’s  right  to  have  Alaska 
Surgery  Center  continue  as  a  viable 
independent  outpatient  surgical  facility; 
and 

Wheres,  the  purpose  of  this 
Agreement  and  the  Consent  Order  is  to: 

(!)  Preserve  Alaska  Surgical  Center  as 
a  viable  independent  outpatient  surgical 
facility  pending  its  divestiture,  and 

(ii)  Remedy  any  anticompetitive 
effects  of  the  Acquisition; 

Whereas,  respondent’s  entering  into 
this  Agreement  shall  in  no  way  be 
construed  as  an  admission  by 
respondent  that  the  Acquisition  is 
illegal;  and 

Whereas,  respondent  understands  that 
no  act  or  transaction  contemplated  by 
this  Agreement  shall  be  deemed 
immune  or  exempt  from  the  provisions 
of  the  antitrust  laws  or  the  Federal 
Trade  Commission  Act  by  reason  of 
anything  in  this  Agreement. 

Now,  therefore,  the  parties  agree, 
upon  understanding  that  the 
Commission  has  not  yet  determined 
whether  the  Acquisition  will  be 
challenged,  and  in  consideration  of  the 
Commission’s  agreement  that,  unless 
the  Commission  determines  to  reject  the 
Consent  Order,  it  will  not  seek  further 
relief  from  respondent  with  respect  to 
the  Acquisition,  except  that  the 
Commission  may  exercise  any  and  all 
rights  to  enforce  this  Agreement  and  the 
Consent  Order  to  which  it  is  annexed 
and  made  a  part  thereof,  and  in  the 
event  the  required  divestiture  is  not 
accomplished,  to  appoint  a  trustee  to 
seek  divestiture  of  the  Schedule  A 
Assets  pursuant  to  the  Consent  Order,  as 
follows: 

1.  Respondent  agrees  to  execute  the 
Agreement  Containing  Consent  Order 
and  be  bound  by  the  attached  Consent 
Order. 

2.  Respondent  agrees  that  from  the 
date  this  Agreement  is  accepted  until 
the  earliest  of  the  dates  listed  in 
subparagraphs  2,a  or2.b,  it  will  comply 


with  the  provisions  of  paragraph  3  of 
this  Agreement: 

a.  Three  (3)  business  days  after  the 
Commission  withdraws  its  acceptance 
of  the  Consent  Order  pursuant  to  the 
provisions  of  Section  2.34  of  the 
Commission’s  Rules;  or 

b.  The  day  after  the  divestiture 
required  by  the  Consent  Order  has  been 
completed. 

3.  Respondent  will  hold  the  Schedule 
A  Assets  as  they  are  presently 
constituted  separate  and  apart  on  the 
following  terms  and  conditions: 

a.  The  Schedule  A  Assets,  as  they  are 
presently  constituted,  shall  be  held 
separate  and  apart  and  shall  be  operated 
independently  of  respondent  (meaning 
here  and  hereinafter,  Columbia/HCA 
excluding  the  Schedule  A  Assets), 
except  to  the  extent  that  respondent 
must  exercise  direction  an  control  over 
the  Schedule  A  Assets  to  assure 
compliance  with  this  Agreement  or  the 
Consent  Order,  and  except  as  otherwise 
provided  in  this  Agreement. 

b.  Prior  to,  or  simultaneously  with  its 
acquisition  of  the  stock  of  Medical  Care 
America,  respondent  shall  organize  a 
distinct  and  separate  legal  entity,  either 
a  corporation,  limited  liability  company, 
or  general  or  limited  partnership  (“New 
Company”)  and  adopt  constituent 
documents  for  the  New  Company  that 
are  not  inconsistent  with  other 
provisions  of  this  Agreement  or  the 
Consent  Order.  Respondent  shall 
transfer  all  ownership  and  control  of  all 
Schedule  A  Assets  to  the  New 
Company. 

c.  The  board  of  directors  of  the  New 
Company,  or,  in  the  event  respondent 
organizes  an  entity  other  than  a 
corporation,  the  governing  body  of  the 
entity  (“New  Company  Board”)  shall 
have  five  members.  Respondent  may 
elect  the  members  of  the  New  Company 
Board;  provided,  however,  that  the  New 
Company  Board  shall  include  no  more 
than  two  members  who  are  a  director, 
officer,  employee,  or  agent  of 
respondent  (“the  respondent’s  New 
Company  Board  member(s)”).  The  New 
Company  Board  shall  include  a 
chairman  who  is  independent  of 
respondent  and  is  competent  to  assure 
the  continued  viability  and 
competitiveness  of  the  Schedule  A 
Assets.  Meetings  of  the  New  Company 
Board  during  the  term  of  this  Agreement 
shall  be  stenographically  transcribed 
and  the  transcripts  retained  for  two  (2) 
years  after  the  termination  of  this 
Agreement. 

d.  Respondent  shall  not  exercise 
direction  or  control  over,  or  influence 
directly  or  indirectly,  the  Schedule  A 
Assets,  the  independent  Chairman  of 
the  Board  of  the  New  Company,  the 
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New  Company  Board,  or  the  New 
Company  or  any  of  its  operations  or 
businesses;  provided,  however,  that 
respondent  may  exercise  only  such 
direction  and  control  over  the  New 
Company  as  is  necessary  to  assure 
compliance  with  this  Agreement  or  the 
Consent  Order. 

e.  Respondent  shall  maintain  the 
viability  and  competitiveness  and  the 
marketability  of  the  Schedule  A  Assets 
and  shall  not  sell,  transfer,  encumber 
(other  than  in  the  normal  course  of 
business),  or  otherwise  impair  their 
viability  and  competitiveness  or  their 
marketability. 

f.  Except  for  the  respondents  New 
Company  Board  members,  respondent 
shall  not  permit  any  director,  officer, 
employee,  or  agent  of  respondent  to  also 
be  a  director,  officer,  or  employee  of  the 
New  Company. 

g.  The  New  Company  shall  be  staffed 
with  sufficient  employees  to  maintain 
the  viability  and  competitiveness  of  the 
Schedule  A  Assets,  which  employees 
shall  be  selected  from  Alaska  Surgery 
Center’s  existing  employee  base  and 
may  also  be  hired  from  sources  other 
than  Alaska  Surgery  Center. 

h.  With  the  exception  of  the 
respondent’s  New  Company  Board 
Members,  respondent  shall  not  change 
the  composition  of  the  New  Company 
Board  unless  the  independent  chairman 
consents.  The  independent  chairman 
shall  have  power  to  remove  members  of 
the  New  Company  Board  for  cause. 
Respondent  shall  not  change  the 
composition  of  the  management  of  the 
New  Company  except  that  the  New 
Company  Board  shall  have  the  power  to 
remove  management  employees  for 
cause. 

i.  If  the  independent  chairman  ceases 
to  act  or  fails  to  act  diligently,  a 
substitute  chairman  shall  be  appointed 
in  the  same  manner  as  provided  in 
Paragraph  3.c.  of  this  Agreement. 

j.  Except  as  required  by  law,  and 
except  to  the  extent  that  necessary 
information  is  exchanged  in  the  course 
of  evaluating  the  Acquisition,  defending 
investigations,  defending  or  prosecuting 
litigation,  or  negotiating  agreements  to 
divest  assets,  or  complying  with  this 
Agreement  or  the  Consent  Order, 
respondent  shall  not  receive  or  have 
access  to,  or  use  or  continue  to  use.  any 
material  confidential  information  not  in 
the  public  domain  about  the  New 
Company  or  the  activities  of  the  New 
Company  Board.  Nor  shall  the  New 
Company  or  the  New  Company  Board 
receive  or  have  access  to,  or  use  or 
continue  to  use,  any  mateiial 
confidential  information  not  in  the 
public  domain  about  respondent  and 
relating  to  respondent’s  outpatient 


surgical  facilities  in  Anchorage,  Alaska. 
Respondent  may  receive  on  a  regular 
basis  aggregate  financial  information 
relating  to  the  New  Company  necessary 
and  essential  to  allow  respondent  to 
prepare  United  States  consolidated 
financial  reports,  tax  returns,  and 
personnel  reports.  Any  such 
information  that  is  obtained  pursuant  to 
this  subparagraph  shall  be  used  only  for 
the  purposes  set  forth  in  this 
subparagraph.  (“Materia)  confidential 
information,”  as  used  herein,  means 
competitively  sensitive  or  proprietary 
information  not  independently  known 
to  respondent  from  sources  other  than 
the  New  Company,  and  includes,  but  is 
not  limited  to,  customer  lists,  price  lists, 
marketing  methods,  patents, 
technologies,  processes,  or  other  trade 
secrets.) 

k.  Except  as  permitted  by  this 
Agreement,  the  respondent’s  New 
Company  Board  members  shall  not  in 
their  capacity  as  New  Company  Board 
members,  receive  material  confidential 
information  and  shall  not  disclose  any 
such  information  received  under  this 
Agreement  to  respondent,  or  use  it  to 
obtain  any  advantage  for  respondent. 
The  respondent’s  New  Company  Board 
members  shall  enter  a  confidentiality 
agreement  prohibiting  disclosure  of 
material  confidential  information.  The 
respondent’s  New  Company  Board 
members  shall  participate  in  matters 
that  come  before  the  New  Company 
Board  only  for  the  limited  purposes  of 
considering  a  capital  investment  or 
other  transaction  exceeding  $250,000, 
approving  any  proposed  budget  and 
operating  plans,  and  carrying  out 
respondent’s  responsibilities  under  this 
Agreement  and  the  Consent  Order. 
Except  as  permitted  by  this  Agreement, 
the  respondent’s  New  Company  Board 
members  shall  not  participate  in  any 
matter,  or  attempt  to  influence  the  votes 
of  the  other  members  of  the  New 
Company  Board  with  respect  to  matters, 
that  would  involve  a  conflict  of  interest 
if  respondent  and  the  New  Company 
were  separate  and  independent  entities. 

l.  If  necessary  to  assure  compliance 
with  the  terms  of  this  Agreement,  the 
Consent  Agreement,  or  the  Consent 
Order,  respondent  may,  but  is  not 
required  to,  assign  an  individual  to  the 
New  Company  for  the  purpose  of 
overseeing  such  compliance  ("on-site 
person”).  The  on-site  person  shall  have 
access  to  all  officers  and  employees  of 
the  New  Company  and  such  records  of 
the  New  Company  as  he  deems 
necessary  and  reasonable  to  assure 
compliance.  Such  individual  shall  enter 
into  a  confidentiality  agreement 
prohibiting  disclosure  of  material 
confidential  information. 


m.  Any  material  transaction  of  the 
New  Company  that  is  out  of  the 
ordinary  course  of  business  must  be 
approved  by  a  majority  vote  of  the  New 
Company  Board;  provided  that  the  New 
Company  shall  engage  in  a  transaction, 
material  or  otherwise,  that  is  precluded 
by  this  Agreement. 

n.  Respondent  shall  provide  the  New 
Company  with  sufficient  working 
capital  to  operate  at  its  current  rate  of 
operation,  and  to  carry1  out  any  capital 
improvement  plans  for  the  New 
Company  which  have  already  been 
approved. 

o.  During  the  period  commencing  on 
the  date  this  Agreement  is  effective  and 
terminating  on  the  earlier  of  (i)  twelve 
months  after  the  date  the  Consent  Order 
becomes  final,  or  (ii)  the  date 
contemplated  by  subparagraph  2.a  (the 
“Initial  Divestiture  Period”),  respondent 
shall  make  available  for  use  by  he  New 
Company  funds  sufficient  to  perform  all 
necessary  routine  maintenance  to,  and 
replacements  of,  the  Schedule  A  Assets 
(“normal  repair  and  replacement”). 

After  termination  of  Initial  Divestiture 
Period  and  until  the  earlier  of  the  date 
contemplated  by  either  subparagraph 

2. a  or  2.b,  respondent  shall  make 
available  for  use  by  the  New  Company 
each  year  an  amount  not  less  than  that 
required  for  normal  repair  and 
replacement.  Provided,  however,  that  in 
any  event,  respondent  shall  provide  the 
New  Company  with  such  funds  as  are 
necessary  to  maintain  the  viability  and 
competitiveness  and  marketability  of 
the  Schedule  A  Assets. 

4.  Should  the  Federal  Trade 
Commission  seek  in  any  proceeding  to 
compel  respondent  to  divest  any  of  the 
Schedule  A  Assets,  as  provided  in  the 
Consent  Order,  or  to  seek  any  other 
injunctive  or  equitable  relief  for  any 
failure  to  comply  with  the  Consent 
Order  or  this  Agreement,  or  in  any  way 
relating  to  the  Acquisition,  as  defined  in 
the  draft  complaint,  respondent  shall 
not  raise  any  objection  based  upon  the 
expiration  of  the  applicable  Hart-Scott- 
Rodino  Antitrust  Improvements  Act 
waiting  period  or  the  fact  that  the 
Commission  has  permitted  the 
Acquisition.  Respondent  also  waives  all 
rights  to  contest  the  validity  of  this 
Agreement. 

5.  To  the  extent  that  this  Agreement 
requires  respondent  to  take,  or  prohibits 
respondent  from  taking,  certain  actions 
that  otherwise  may  be  required  or 
prohibited  by  contract,  respondent  shall 
abide  by  the  terms  of  this  Agreement  or 
the  Consent  Order  and  shall  not  assert 
as  a  defense  such  contract  requirements 
in  a  civil  penalty  action  brought  by  the 
Commission  to  enforce  the  terms  of  this 
Agreement  or  Consent  Order.. 
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6.  For  the  purpose  of  determining  or 
securing  compliance  with  this 
Agreement,  subject  to  any  legally 
recognized  privilege,  and  upon  written 
request  with  reasonable  notice  to 
respondent  made  to  its  principal  office, 
respondent  shall  permit  any  duly 
authorized  representative  or 
representatives  of  the  Commission: 

a.  Access  during  the  office  hours  of 
respondent  and  in  the  presence  of 
counsel  to  inspect  and  copy  all  books, 
ledgers,  accounts,  correspondence, 
memoranda,  and  other  records  and 
documents  in  the  possession,  or  under 
the  control  of  respondent  relating  to 
confpliance  with  this  Agreement; 

b.  Upon  five  (5)  days  notice  to 
respondent,  and  without  restraint  or 
interference  from  respondent,  to 
interview  officers  or  employees  of 
respondent,  who  may  have  counsel 
present,  regarding  any  such  matters. 

7.  This  Agreement  shall  not  be 
binding  until  approved  by  the 
Commission. 

Analysis  of  Proposed  Consent  Order 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  a 
proposed  consent  order  from  Columbia/ 
HCA  Healthcare  Corporation 
(“Columbia”).  The  agreement  would 
settle  charges  by  the  Federal  Trade 
Commission  that  Columbia’s  proposed 
acquisition  of  outpatient  surgery 
facilities  from  Medical  Care  America, 
Inc.  (“MCA”)  would  have  violated 
Section  7  of  the  Clayton  Act,  and 
Section  5  of  the  Federal  Trade 
Commission  Act,  if  it  had  been  carried 
out. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  issue 
and  serve  the  agreement’s  proposed 
order. 

Columbia  owns  and  operates  acute 
care  hospitals  in  various  localities, 
including  an  acute  care  hospital  in  the 
Anchorage,  Alaska  area  which  provides 
outpatient  surgery  services.  MCA  owns 
and  operates  ambulatory  surgery  centers 
in  various  localities,  including 
Anchorage,  Alaska.  The  complaint 
accompanying  the  proposed  consent 
order  concerns  the  proposed 
acquisition’s  impact  upon  competition 
for  outpatient  surgery  services  in 
Anchorage.  According  to  the  complaint, 
Columbia  owns  and  operates  Alaska 


Regional  Hospital  in  Anchorage  which 
provides  outpatient  surgery  services. 
MCA  owns  and  operates  the  Alaska 
Surgery  Center  in  Anchorage. 

The  consent  order,  if  issued  in  final 
form  by  the  Commission,  would  settle 
charges  that  the  acquisition  may 
substantially  lessen  competition  in 
Anchorage.  The  complaint  alleges  that 
Columbia  and  MCA  are  competitors  for 
outpatient  surgery  services  in  that 
market.  The  outpatient  surgery  services 
market  in  Anchorage,  according  to  the 
complaint,  is  already  highly 
concentrated,  and  entry  by  new 
competitors  would  be  difficult.  The 
complaint  alleges  that  the  Commission 
has  reason  to  believe  that  the 
acquisition  would  have  anticompetitive 
effects  in  the  Anchorage  outpatient 
surgery  services  market,  in  violation  of 
Section  7  of  the  Clayton  Act  and  Section 
5  of  the  Federal  Trade  Commission  Act, 
unless  an  effective  remedy  eliminates 
such  anticompetitive  effects. 

The  order  accepted  for  public 
comment  contains  provisions  requiring 
the  divestiture  by  Columbia  of  the  MCA 
outpatient  surgery  facility,  Alaska 
Surgery  Center,  and  related  assets  in 
Anchorage,  Alaska.  The  purpose  of  the 
divestiture  is  to  ensure  the  continuation 
of  the  Alaska  Surgery  Center  as  an 
ongoing,  viable  outpatient  surgery 
facility  independent  of  Columbia,  and  to 
remedy  the  lessening  of  competition  in 
the  Anchorage  outpatient  surgery 
services  market  resulting  from  the 
acquisition. 

The  proposed  order  requires 
Columbia  to  obtain  the  approval  of  the 
Commission  for  the  divestiture  of  the 
Alaska  Surgery  Center.  Under  the  terms 
of  the  order,  the  required  divestiture 
must  be  completed  within  twelve 
months  of  the  date  the  order  becomes 
final.  If  the  required  divestiture  were 
not  completed  within  the  twelve-month 
period,  Columbia  would  consent  to  the 
appointment  of  a  trustee,  who  would 
have  twelve  additional  months  to  effect 
the  divestiture.  The  hold  separate 
agreement  executed  in  conjunction  with 
the  consent  agreement  requires 
Columbia,  until  the  completion  of  the 
divestiture  or  as  otherwise  specified,  to 
hold  separate  and  preserve  all  of  the 
assets  and  businesses  of  the  Alaska 
Sureery  Center. 

The  proposed  order  provides  that 
approval  by  the  Commission  of  the 
divestiture  shall  be  conditioned  upon 
the  agreement  by  the  acquirer  that,  for 
ten  years  from  the  date  of  the 
divestiture,  it  will  not  sell,  without  the 
prior  approval  of  the  Commission,  to 
another  person  operating  (or  in  the 
process  of  acquiring)  any  outpatient 
surgery  facility  in  Anchorage,  Alaska. 


The  order  would  prohibit  Columbia 
from  acquiring  any  outpatient  surgery 
facility  in  Anchorage  without  the  prior 
approval  of  the  Federal  Trade 
Commission.  It  would  also  prohibit 
Columbia  from  transferring,  without 
prior  Commission  approval,  any 
outpatient  surgery  facility  it  operates  in 
Anchorage  to  another  person  operating 
(or  in  the  process  of  acquiring)  an 
outpatient  surgery  facility  in  the  area. 
These  provisions,  in  combination, 
would  give  the  Commission  authority  to 
prohibit  any  substantial  combination  of 
the  outpatient  surgery  services 
operations  of  Columbia  with  those  of 
any  other  outpatient  surgery  facility  in 
Anchorage,  unless  Columbia  convinced 
the  Commission  that  a  particular 
transaction  would  not  endanger 
competition  in  Anchorage.  The 
provision  would  not  apply  to 
acquisitions  or  sales  where  the  value  of 
the  transferred  assets  is  $1  million  or 
less,  and  the  provisions  would  expire 
ten  years  after  the  order  becomes  final. 

For  ten  years,  the  order  would 
prohibit  Columbia  from  transferring  all 
or  any  substantial  part  of  any  outpatient 
surgery  facility  in  Anchorage  to  another 
party  without  first  filing  with  the 
Commission  an  agreement  by  the 
transferee  to  be  bound  by  the  order. 

The  purpose  of  this  analysis  is  to 
invite  public  comment  concerning  the 
proposed  order,  to  assist  the 
Commission  in  its  determination 
whether  to  make  the  order  final.  This 
analysis  is  not  intended  to  constitute  an 
official  interpretation  of  the  agreement 
and  order  or  to  modify  their  terms  in 
any  way. 

The  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Columbia  that  its 
proposed  acquisition  would  have 
violated  the  law,  as  alleged  in  the 
Commission’s  complaint. 

Donald  S.  Clark, 

Secretary. 

(FR  Doc.  94-23583  Filed  9-22-94;  8:45  am] 

BILLING  CODE  6750-01-M 

[File  No.  901  0032] 

Medical  Staff  of  Good  Samaritan 
Regional  Medical  Center;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
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Commission  approval,  would  prohibit, 
among  other  things,  the  members  of  the 
medical  staff  from  agreeing,  or 
attempting  to  enter  into  an  agreement,  to 
prevent  or  restrict  the  services  offered 
by  Good  Samaritan,  the  clinic,  or  any 
other  health  care  provider  by  refusing  to 
deal  with  others  offering  health  care 
services,  or  by  withholding  patient 
referrals. 

DATES:  Comments  must  be  received  on 
or  before  November  22, 1994. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.,  and  Pa.  Ave.,  NYV„ 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Horoschak,  FTC/S-3115, 
Washington,  DC  20580.  (202)  326-2756. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission’s  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission’s  Rules 
of  Practice  (16  CFR  4.9(b)(&Hii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission, 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  the  Medical 
Staff  of  Good  Samaritan  Regional 
Medical  Center,  hereinafter  referred  to 
as  “proposed  respondent,”  and  it  now 
appearing  that  the  proposed  respondent 
is  willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  use  of  the  acts  and  practices 
being  investigated, 

It  is  hereby  agreed  by  and  between  the 
proposed  respondent  and  its  attorney, 
and  counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  Medical  Staff 
of  Good  Samaritan  Regional  Medical 
Center  is  an  unincorporated  association, 
organized  and  existing  under  the  laws  of 
the  State  of  Arizona,  with  its  mailing 
address  at  1111  E.  McDowell  Road, 
Phoenix,  Arizona  85062. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 


statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  with 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint  here  attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules,  the  Commission 
may,  without  further  notice  to  the 
proposed  respondent,  (1)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  of  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  with  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified,  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  United  States  Postal 
Service  of  the  complaint  and  decision 
containing  the  agreed-to  order  to 
proposed  respondent’s  address  as  stated 
in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 


may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  The  representatives  and  counsel  of 
proposed  respondent  have  read  the 
proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued,  the 
Medical  Staff  of  Good  Samaritan 
Regional  Medical  Center  will  be 
required  to  file  compliance  reports 
showing  that  it  has  fully  complied  with 
the  order.  Proposed  respondent  further 
understands  that  it  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

/ 

It  is  ordered  That  for  purposes  of  this 
order,  the  following  definitions  shall 
apply: 

A.  “Medical  Staff’  means  the  Medical 
Staff  of  Good  Samaritan  Regional 
Medical  Center,  its  successors,  assigns, 
officers,  directors,  committees,  agents, 
employees,  and  representatives. 

B.  “Good  Samaritan”  means 
Samaritan  Health  Systems,  formerly 
operated  as  two  separate  corporations 
(Samaritan  Foundation  and  its 
subsidiary  Samaritan  Health  Services), 
doing  business  as  Good  Samaritan 
Regional  Medical  Center,  a  non-profit 
corporation  with  its  principal  offices 
located  at  till  E.  McDowell  Road, 
Phoenix,  Arizona  85062,  its 
subsidiaries,  affiliates,  successors, 
assigns,  officers,  administrators, 
directors,  committees,  agents, 
employees,  and  representatives. 

C.  “SPC”  means  Samaritan  Physicians 
Center,  Inc.,  an  Arizona  Corporation,  its 
subsidiaries,  affiliates,  successors, 
assigns,  officers,  administrators, 
directors,  committees,  agents, 
employees,  and  representatives. 

D.  “Integrated  joint  venture”  means  a 
joint  arrangement  to  provide  health  care 
services  in  which  physicians  who 
would  otherwise  be  competitors  pool 
their  capital  to  finance  the  venture,  by 
themselves  or  together  with  others,  and 
share  a  substantial  risk  of  loss  from  their 
participation  in  the  venture. 

II 

It  is  ordered  That  respondent  Medical 
Staff,  directly  or  indirectly,  or  through 
any  device,  shall  cease  and  desist  from 
entering  into,  maintaining,  or 
continuing,  or  attempting  to  enter  into, 
maintain,  or  continue,  any  agreement  or 
understanding,  either  express  or 
implied,  between  or  among  its  members 
or  with  other  physicians,  providers  of 
health  care  services,  medical  societies, 
hospitals,  or  medical  staffs,  for  the 
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purpose  or  with  the  effect  of  preventing 
or  restricting  the  offering  or  delivery  of 
health  care  services  by  Good  Samaritan, 
SPC  or  any  other  provider  of  health  care 
services,  including  any  agreement  to: 

A.  Refuse  to  deal,  threaten  to  refuse  to 
deal,  or  attempt  to  induce  others  to 
refuse  to  deal  or  threaten  to  refuse  to 
deal;  and 

B.  Withhold  patient  referrals,  threaten 
to  withhold  patient  referrals,  or  attempt 
to  induce  others  to  withhold  patient 
referrals  or  threaten  to  withhold  patient 
referrals. 

III 

A.  It  is  further  ordered  That  this  order 
shall  not  be  constructed  to  prohibit  the 
Medical  Staff  or  its  members  from 
offering  to  participate  or  participating 
with  other  physicians,  pursuant  to  the 
Medical  Staffs  bylaws,  in  bona  fide 
utilization  review,  quality  assurance,  or 
credentialling  activities  in  connection 
with  the  provision  of  physician  services. 

B.  It  is  further  ordered  That  this  order 
shall  not  be  construed  to  prohibit  any 
individual  member  of  the  Medical  Staff 
from  entering  into  an  agreement  or 
combination  with  any  other  physician 
or  health  care  practitioner  with  whom 
the  individual  Medical  Staff  member 
practices  in  partnership  or  in  a 
professional  corporation,  or  who  is 
employed  by  the  same  person  as  said 
Medical  Staff  member. 

C.  It  is  furthered  ordered  That  this 
order  shall  not  be  construed  to  prohibit 
respondent  Medial  Staff  from  forming, 
facilitating  the  formation  of,  or 
participating  in,  an  “integrated  joint 
venture”  that  limits  the  number  of 
participating  physicians,  as  long  as  the 
physicians  participating  in  the  joint 
venture  remain  free  to  deal  with  other 
persons  or  entities  other  than  through 
the  joint  venture. 

IV 

It  is  further  ordered  That  the  Medical 
Staff  shall: 

A.  Within  thirty  (30)  days  after  the 
date  this  order  becomes  final,  mail  a 
copy  of  this  order  and  the 
accompanying  compliant  to  each 
member  of  the  Medical  Staff  as  of  the 
date  this  order  becomes  final,  and  for  a 
period  of  three  (3)  years  after  the  date 
this  order  becomes  final,  distribute  to 
each  new  member  of  the  Medical  Staff 
a  copy  of  this  order  and  the 
accompanying  compliant  within  thirty 
(30)  days  after  he  or  she  is  officially 
admitted  to  the  Medical  Staff. 

B.  For  a  period  of  three  (3)  years  after 
the  date  this  order  becomes  final, 
maintain  records  adequate  to  describe  in 
detail  any  action  taken  in  connection 
with  the  activities  covered  by  this  order 


and,  upon  reasonable  notice,  make  such 
records  available  to  the  Federal  Trade 
Commission  staff  for  inspection  and 
copying. 

C.  Within  sixty  (60)  days  after  the  date 
this  order  becomes  final,  annually  for 
three  (3)  years  on  the  anniversary  of  the 
date  this  order  becomes  final,  and  at 
such  other  times  as  the  Federal  Trade 
Commission  may  by  written  notice 
require,  file  with  the  Federal  Trade 
Commission  a  report  setting  forth  in 
detail  the  manner  and  form  in  which  it 
has  compiled  and  is  complying  with 
this  order. 

D.  Notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  respondent,  such  as 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation  or  association,  or 
any  other  change  in  the  association 
which  may  affect  compliance 
obligations  arising  out  of  this  order. 

Medical  Staff  of  Good  Samaritan 
Regional  Medical  Center  Analysis  of 
Proposed  Consent  Order  to  Aid  Public 
Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  the  Medical  Staff  of 
Good  Samaritan  Regional  Medical 
Center  (“the  Medical  Staff1).  The 
Agreement  settles  charges  by  the 
Federal  Trade  Commission  that  the 
Medical  Staff  restrained  competition  by, 
among  other  things,  combining  or 
conspiring  to  threaten  to  boycott  Good 
Samaritan  Regional  Medical  Center 
(“Good  Samaritan”)  in  order  to  induce 
termination  of  Good  Samaritan’s 
involvement  with  a  multispecialty 
physicians’  clinic. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement’s  proposed  order.- 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
agreement.  The  analysis  is  not  intended 
to  constitute  an  official  interpretation  of 
either  the  proposed  complaint  or  the 
proposed  consent  order  or  to  modify 
their  terms  in  any  way. 

The  Complaint 

Under  the  terms  of  the  agreement,  a 
proposed  complaint  would  be  issued  by 
the  Commission  along  with  the 
proposed  consent  order.  The  proposed 
complaint  alleges  that  members  of  the 


Medical  Staff  joined  in  a  common  plan 
to  threaten  to  boycott  Good  Samaritan  in 
order  to  induce  termination  of  Good 
Samaritan’s  involvement  with  the 
Samaritan  Physician  Center 
multispecialty  physicians’  clinic 
(“SPC”).  At  various  times  during,  and  in 
furtherance  of,  the  conspiracy,  the 
Medical  Staff  allegedly: 

A.  Threatened  to  boycott  Good 
Samaritan  by  representing  to  Good 
Samaritan  that  doctors  would  jointly 
withhold  patient  admissions  if  Good 
Samaritan  continued  its  relationship 
with  SPC;  and 

B.  Solicited  physicians  on  the 
Medical  Staff  to  threaten  to  withhold 
patient  admissions  from  Good 
Samaritan  if  Good  Samaritan  continued 
its  relationship  with  SPC. 

The  complaint  alleges  that  the  effects 
of  the  Medical  Staffs  conduct  have  been 
to  restrain  trade  unreasonably  and 
hinder  competition  in  the  provision  of 
health  care  services  in  Maricopa 
County,  Arizona  in  the  following  ways, 
among  others: 

A.  Depriving  consumers  of  the  price 
and  quality  benefits  of  competition 
between  SPC  and  independent  fee-for- 
service  practitioners; 

B.  Depriving  consumers  of  the  full 
array  of  services  that  Good  Samaritan 
sought  to  offer  consumers  in  Maricopa 
County; 

C.  Hindering  SPC’s  ability  to  offer 
health  care  services  to  consumers  by 
raising  its  costs,  reducing  its  efficiency, 
and  delaying  or  preventing  SPC  from 
offering  specialty  and  subspecialty 
services; 

D.  Limiting  competition  among 
physicians  in  Maricopa  County  to  the 
extent  that  physicians  agreed  not  to 
compete  with  each  other,  but  rather  act 
only  on  collectively  determined  terms, 
in  deciding  whether  to  admit  patients  to 
Good  Samaritan,  to  refer  patients  to  SPC 
physicians,  or  otherwise  to  deal  with 
Good  Samaritan;  and 

E.  Raising  impediments  to  entry  into 
the  physician  services  market  by 
innovative  or  nontraditional  providers 
of  health  care  services. 

The  Proposed  Consent  Order 

The  proposed  consent  order  would 
prohibit  the  Medical  Staff  from  entering 
into,  or  attempting  to  enter  into,  any 
agreement  or  understanding  between  or 
among  its  members  or  with  other 
physicians,  providers  of  health  care 
services,  medical  societies,  hospitals,  or 
medical  staffs,  for  the  purpose  or  with 
the  effect  of  preventing  or  restricting  the 
offering  or  delivery  of  health  care 
services. 


i 
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The  proposed  consent  order  . 
specifically  would  prohibit  any 
agreement  to: 

A.  Refuse  to  deal,  threaten  to  refuse  to 
deal,  or  attempt  to  induce  others  to  do 
so;  and 

B.  withhold  patient  referrals,  threaten 
to  withhold  patient  referrals,  or  attempt 
to  induce  others  to  do  so. 

The  proposed  order  would  not 
prohibit: 

1.  The  Medical  Staff  or  its  members 
from  participating  with  other 
physicians,  pursuant  to  the  Medical 
Staffs  bylaws,  in  bona  fide  utilization 
review,  quality  assurance,  or 
credentialling  activities  in  connection 
with  the  provision  of  physician  services; 

2.  Any  individual  member  of  the 
Medical  Staff  from  entering  into  an 
agreement  with  any  other  physician  or 
health  care  practitioner  with  whom  the 
individual  Medical  Staff  member 
practices  in  partnership  or  in  a 
professional  corporation,  or  who  is 
employed  by  the  same  person  as  said 
Medical  Staff  member;  or 

3.  The  Medical  Staff  from  forming, 
facilitating  the  formation  of,  or 
participating  in,  an  “integrated  joint 
venture”  that  limits  the  number  of 
participating  physicians,  as  long  as  the 
physicians  participating  in  the  joint 
venture  remain  free  to  deal  with  other 
persons  or  entities  other  than  through 
the  joint  venture. 

Tne  Medical  Staff  agreed  to  the  order 
for  settlement  purposes  only,  and  the 
Medical  Staffs  agreement  to  the  order 
does  not  constitute  an  admission  by  the 
Medical  Staff  that  the  law  has  been 
violated  as  alleged  in  the  complaint. 
Benjamin  I.  Berman, 

Acting  Secretary. 

Statement  of  Commissioner  Roscoe  B. 
Starek.  Ill 

I  do  not  agree  with  the  Commission’s 
decision  to  accept  the  consent 
agreement  in  this  matter  because  I  do 
not  find  the  evidence  sufficient  to 
support  reason  to  believe  that  the 
proposed  respondent  violated  the  law. 

Tne  centerpiece  of  this  case  is  a 
resolution  adopted  by  the  medical  staff 
of  Good  Samaritan  Regional  Medical 
Center  concerning  plans  under 
consideration  by  the  Medical  Center  to 
develop  a  multispecialty  medical  clinic 
that  would  compete  with  staff  members’ 
private  practices.  That  resolution— 
approved  on  November  14, 1988, 
following  certain  medical  staff 
members’  complaints  about  plans  for 
the  clinic — declared  that  those  plans 
“were  instituted  without  the  approval  of 
any  [mjedical  [sjtaff  member  or 
committee.”  In  the  wake  of  the 
resolution,  the  Medical  Center  decided 


to  “freeze”  the  development  and 
planned  expansion  of  the  clinic,  and 
eventually  the  Medical  Center  severed 
its  financial  and  other  ties  to  the  clinic. 

Neither  the  language  of  the  medical 
staff  resolution  nor  the  other 
information  unearthed  in  this 
investigation  establishes  to  my 
satisfaction  the  validity  of  the  core 
allegation  here — that  in  order  to  end  the 
Medical  Center’s  involvement  with  the 
clinic,  medical  staff  members  combined 
to  threaten  a  boycott  of  the  Medical 
Center  (which  they  would  effect  by 
referring  patients  to  other  area 
hospitals).  Although  individual 
physicians  on  the  medical  staff  made 
clear  to  the  Medical  Center’s 
administration  their  displeasure  with 
the  Medical  Center’s  role  in  support  of 
the  clinic,  the  November  14, 1988 
resolution  and  surrounding  events  are 
insufficient  to  show  an  agreement  to 
threaten  a  boycott.  This  case  rests 
almost  exclusively — and  in  my  view 
precariously — on  the  purported  boycott 
victims’  characterization  of  the  medical 
staffs  collective  state  of  mind.  Because 
of  the  ambiguities  and  weaknesses  that 
plague  the  evidence  in  the  present  case, 
I  respectfully  dissent  from  the  decision 
to  accept  the  consent  agreement. 

[FR  Doc.  94-23581  Filed  9-22-94;  8:45  am) 
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[File  No.  922  3236] 

Hyde  Athletic  Industries,  Inc.; 

Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  Massachusetts 
footwear  marketer  from  misrepresenting 
the  extent  to  which  any  footwear  is 
made  in  the  United  States,  and  would 
require  the  respondent  to  maintain 
materials  relied  upon  for  any  country  of 
origin  representations  and  to  distribute 
copies  of  the  Commission  order  to  its 
operating  divisions  and  certain 
company  officials. 

DATES:  Comments  must  be  received  on 
or  before  November  22, 1994. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159, 6th  St.  and  Pa.  Ave.,  N.W., 
Washington,  D.C.  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 


C.  Steven  Baker,  Chicago  Regional 
Office,  Federal  Trade  Commission,  55 
East  Monroe  St.,  Suite  1437,  Chicago,  IL 
60603.  (312)  353-8156. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission’s 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  the  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  §  4.9(b)(6)(ii)  of  the 
Commission’s  Rules  of  Practice  (16  CFR 
4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Hyde 
Athletic  Industries,  Inc.,  a  corporation 
(“proposed  respondent”),  and  it  now 
appearing  that  proposed  respondent  is 
willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  acts  and  practices  being 
investigated. 

It  is  hereby  agreed  by  and  between 
Hyde  Athletic  Industries,  Inc.,  by  its 
duly  authorized  officer,  and  its  attorney, 
and  counsel  for  the  Federal  Trade  ‘ 
Commission  that: 

1.  Proposed  respondent  Hyde  Athletic 
Industries,  Inc.,  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Massachusetts,  with  its 
principal  office  or  place  of  business  at 
13  Centennial  Industrial  Park  Drive, 
Peabody,  Massachusetts  01960. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  All  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
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Commission,  it,  together  with  the  draft 
of  the  complaint  contemplated  hereby, 
will  be  placed  on  the  public  record  for 
a  period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  attached  draft  complaint  or  that 
the  facts  as  alleged  in  the  attached  draft 
complaint,  other  than  the  jurisdictional 
facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §2.34  of  the 
Commission’s  Rules  the  Commission 
may  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  decision  containing  the  agreed-to 
order  to  proposed  respondent’s  address 
as  stated  in  this  agreement  shall 
constitute  service.  Proposed  respondent 
waives  any  right  it  might  have  to  any 
other  manner  of  service.  The  complaint 
may  be  used  in  construing  the  terms  of 
the  order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the  order 
or  in  the  agreement  may  be  used  to  vary 
or  contradict  the  terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
complaint  and  the  order  contemplated 
hereby.  It  understands  that  once  the 
order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showring  it  has  fully  complied 
with  the  order.  Proposed  respondent 
further  understands  that  it  may  be  liable 
for  civil  penalties  in  the  amount 
provided  by  law  for  each  violation  of 
the  order  after  it  becomes  final. 


Order 

/ 

It  is  ordered  that  respondent,  Hyde 
Athletic  Industries,  Inc.,  a  corporation, 
its  successors  and  assigns,  and  its 
officers,  agents,  representatives,  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
manufacturing,  labeling,  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  footwear  in  or 
affecting  commerce,  as  “commerce”  is 
defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  misrepresenting,  in  any 
manner,  directly  or  by  implication,  the 
extent  to  which  any  such  footwear  is 
made  in  the  United  States. 

Provided,  however,  that  a 
representation  that  any  such  footwear  is 
made  in  the  United  States  will  not  be  in 
violation  of  this  Order  so  long  as  all,  or 
virtually  all,  of  the  component  parts  of 
the  footwear  are  made  in  the  United 
States  and  all,  or  virtually  all,  of  the 
labor  in  assembling  the  footwear  is 
performed  in  the  United  States. 

Provided  further,  however, 
respondent  wrill  not  be  in  violation  of 
this  Order  in  connection  with  the 
manufacturing,  labeling,  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  such  footwear,  where 
such  footwear  is  made  or  assembled  in 
one  country  in  whole  or  in  part  of 
materials  made  in  another  country,  if 
the  country  of  origin  representation  for 
such  footwear  is  made  through  any  of 
the  following  truthful  representations: 

A.  “Made  (or  assembled)  in  ‘X’ 
(country)  of  ‘Y’  (country)  components”; 
or 

B.  “Made  (or  assembled)  in  ‘X’ 
(country)  of  domestic  and  foreign 
components”;  or 

C.  “Made  (or  assembled)  in  ‘X’ 
(country)  of  primarily  (or  mostly) 
foreign  and  some  domestic 
components”;  or 

D.  “Made  (or  assembled)  in  ‘X’ 
(country)  of  primarily  (or  mostly) 
domestic  and  some  foreign 
components”;  or 

E.  “Made  (or  assembled)  in  ‘X’ 
(country)  of  foreign  components;” 

F.  “Built  in  ‘X’  (country)  of  imported 
components.” 

For  purposes  of  this  provision,  where 
the  unqualified  term  “domestic”  is  used 
to  indicate  components  made  in  the 
United  States,  such  components  shall 
comprise  a  significant  portion  of  the 
production  costs  of  the  footwear. 

II 

It  is  further  ordered  that  respondent 
may  continue  to  deplete  its  existing 


inventory  of  footwear  and  footwear 
packaging  printed  or  labeled  prior  to  the 
date  of  service  of  this  Order  wdthout 
violating  the  terms  of  this  Order, 
provided  that  respondent  itself  does  not 
sell  or  distribute  any  such  inventory 
more  than  ninety  (90)  days  after  the  date 
of  service  of  this  Order. 

III 

It  is  further  ordered  that  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondent,  or  its  successors  and 
assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

A.  All  materials  that  were  relied  upon 
in  disseminating  such  representations; 
and 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations,  or  other  evidence  in  its 
possession  or  control  that  contradict, 
qualify,  or  call  into  question  such 
representation,  or  the  basis  relied  upon 
for  such  representation,  including 
complaints  from  consumers. 

IV 

It  is  further  ordered  that  the 
respondent  shall  distribute  a  copy  of 
this  Order  to  each  of  its  operating 
divisions  and  to  each  of  its  officers, 
agents,  representatives,  or  employees 
engaged  in  the  preparation  or  placement 
of  advertisements,  promotional 
materials,  product  labels  or  other  such 
sales  materials  covered  by  this  Order. 

V 

It  is  further  ordered  that  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporation  such  as  a 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  which  may 
affect  compliance  obligations  under  this 
Order. 

VI 

It  is  further  ordered  that  respondent 
shall,  within  sixty  (60)  days  after  service 
of  this  Order  upon  it,  and  at  such  other 
times  as  the  Commission  may  require, 
file  with  the  Commission  a  report,  in 
writing,  setting  forth  in  detail  the 
manner  and  form  in  which  it  has 
complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
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from  respondent  Hyde  Athletic 
Industries,  Inc. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement’s  proposed  order. 

This  matter  concerns  country  of  origin 
claims  made  by  the  respondent  for  its 
“Saucony”  brand  footwear,  which 
appeared  in  respondent’s  advertising 
and  on  labeling  for  certain  of  its 
footwear.  The  Commission’s  complaint 
charges  that  respondent  represented  that 
Saucony  footwear  is  made  in  the  United 
States,  that  is,  that  all,  or  virtually  all, 
of  the  component  parts  of  the  footwear 
are  made  in  the  United  States,  and  all, 
or  virtually  all,  of  the  labor  in 
assembling  the  footwear  is  performed  in 
the  United  States.  The  complaint  alleges 
that  this  claim  is  false  and  misleading 
because  a  substantial  amount  of 
Saucony  footwear  is  assembled  in 
foreign  countries  of  foreign  component 
parts,  and  a  substantial  amount  of 
Saucony  footwear  assembled  in  the 
United  States  consists  largely  of  foreign 
component  parts. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  future.  Part  I  of 
the  proposed  order  prohibits  the 
respondent  from  misrepresenting, 
directly  or  by  implication,  the  extent  to 
which  any  footwear  is  made  in  the 
United  States.  Part  I  provides,  however, 
that  a  made  in  the  USA  claim  will  not 
violate  the  order  if  all  or  virtually  all  of 
the  parts  and  labor  are  of  domestic 
origin.  It  also  contains  a  safe  harbor 
provision  that  specifies  language 
respondent  can  use  when  making  a 
country  or  origin  disclosure  for  footwear 
that  is  made  or  assembled  in  one 
country  in  whole  or  in  part  of  materials 
made  in  another  country. 

Part  II  of  the  proposed  consent  order 
provides  that  the  respondent  may 
continue  to  deplete  its  existing 
inventory  of  footwear  and  footwear 
packaging  printed  or  labeled  prior  to  the 
date  of  service  of  this  order,  provided 
that  the  respondent  itself  does  not  sell 
or  distribute  that  inventory  more  than 
ninety  (90)  days  after  the  date  of  service 
of  the  order. 

The  remaining  parts  of  the  proposed 
consent  order  require  the  respondent  to 
maintain  materials  relied  upon  in 


disseminating  any  country  of  origin 
representations,  to  distribute  copies  of 
the  order  of  each  of  its  operating 
divisions  and  to  certain  company 
officials,  to  notify  the  Commission  of 
certain  changes  in  corporate  structure, 
and  to  file  one  or  more  compliance 
reports. 

The  standard  set  forth  in  the 
complaint  and  proposed  order  for  an 
unqualified  “Made  in  the  USA”  (or  the 
like)  claim  is  that  all  or  virtually  all  of 
the  parts  and  labor  used  in  the 
manufacture  of  the  product  must  be  of 
domestic  origin.  This  standard  is 
consistent  with  Commission  case 
precedent,1  certain  other  statutes 
enforced  by  the  Commission,2  and 
extrinsic  evidence  obtained  by  the 
Commission  regarding  consumer 
perceptions  of  “Made  in  the  USA” 
claims.3  The  Commission  would  be 
interested  in  receiving  any  information 
relevant  to  its  current  standard  for 
“Made  in  USA”  claims,  including 
information  on  the  competitive  and 
other  effects  of  this  standard  and  on 
consumer  perceptions  of  country  of 
origin  claims. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  consent  order.  It  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order  or  to  modify  in  any  way 
their  terms. 

Benjamin  I.  Berman, 

Acting  Secretary. 

[FR  Doc.  23582  Filed  9-22-94;  8:45  ami 

BILINQ  CODE  6750-01  -M 


[Docket  C-3523] 

Kiwi  Brands  Inc.,  et  al.;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  Kiwi 


'  See,  e.g.,  Windsor  Pen  Corp.,  64  F.T.C.  454 
(1964);  Joseph  H.  Meyer  Bros.,  47  F.T.C.  49  (1950); 
Vulcan  Lamp  Works,  Inc.,  32  F.T.C.  7  (1940).  The 
Commission’s  advisory  opinions  have  also  set  forth 
this  standard.  See,  e.g..  Advisory  Opinion  No.  215, 
Misrepresenting  Hoist  as  "Made  in  U.S.A.,  ”  73 
F.T.C.  1321  (1968). 

2  Wool  Products  Labeling  Act,  15  U.S.C.  68-68j 
(1973  &  Supp.  1994);  Textile  Fiber  Products 
Identification  Act,  15  U.S.C.  §§  70-70k  (1972  & 
Supp.  1994). 

3  Study  on  Country  of  Origin  Advertising  (Feb. 
1991).  The  Commission  has  determined  to  place 
this  study  on  the  public  record  for  review  by 
interested  parties. 


Brands  Inc.,  a  subsidiary  of  Sara  Lee 
Corporation,  to  divest  its  Esquire  and 
Griffin  brands  of  shoe  care  products  and 
related  assets:  to  Hickory  Industries, 
within  one  month  of  the  date  the  order 
becomes  final;  or  to  a  Commission 
approved  acquirer,  within  twelve 
months  of  the  date  the  order  becomes 
final.  If  the  sale  is  not  accomplished 
within  the  specified  time,  the 
Commission  would  be  entitled  to 
appoint  a  trustee  to  sell  the  assets  to  a 
Commission  approved  acquirer  in  a 
manner  approved  by  the  Commission. 

In  addition,  for  a  period  of  ten  years,  the 
respondents  are  required  to  obtain  prior 
Commission  approval  before  acquiring 
any  stocks  or  assets  of  any  entity 
engaged  in  chemical  shoe  care  products. 

DATES:  Complaint  and  Order  issued 

August  24, 1994. 1 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  Morse,  FTC/S-3627, 

Washington,  D.C.  20580,  (202)  326- 

2949. 

SUPPLEMENTARY  INFORMATION:  On 

Wednesday,  July  13, 1994,  there  was 
published  in  the  Federal  Register,  59  FR 
35730,  a  proposed  consent  agreement 
with  analysis  in  the  matter  of  Kiwi 
Brands  Inc.,  et  al.,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  divest,  as  set  forth  in  the 
proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interpret 
or  apply  sec.  5,  38  Stat.  719,  as  amended;  sec. 
7,  38  Stat.  731,  as  amended;  15  U.S.C.  45. 18). 
Benjamin  I.  Berman, 

Acting  Secretary. 

[FR  Doc.  94-23580  Filed  9-22-94;  8:45  am) 
BILLING  CODE  6750-01-M 


1  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission’s  Public 
Reference  Branch,  H-130,  6th  Street  &  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.  20580. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Termination  of  Temporary  Deferment 
of  Activities  Relating  to  Biologies 
Submissions  and  Notice  of  New 
Mailing  Address 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
new  address  for  submissions  and 
identifying  the  exact  period  which 
action  on  pending  submissions  was 
temporarily  deferred.  In  a  notice 
published  in  the  Federal  Register  of 
January  13, 1993  (58  FR  4173),  FDA 
announced  that  the  Document  Control 
Center  of  the  Center  for  Biologies 
Evaluation  and  Research  (CBER)  moved 
from  various  locations  in  Rockville  and 
Bethesda,  MD  to  the  Woodmont  Office 
Center,  1401  Rockville  Pike,  Rockville, 
MD.  During  the  period  required  for 
relocation  of  the  office,  which  began  on 
January  6, 1993,  and  ended  on  January 
22, 1993,  the  agency  temporarily 
deferred  submissions  subject  to  CBER 
review  and  approval,  and  the  review 
period,  if  any,  on  pending  submissions 
was  suspended.  FDA  also  requested  that 
sponsors  voluntarily  refrain  from  filing 
submission  during  this  period.  Normal 
operations  resumed  on  January  25, 

1993.  FDA  is  also  announcing  the 
installation  of  automated  systems  to 
make  information  available  to  the  public 
and  to  help  callers  identify  the  new 
telephone  numbers  of  CBER  staff 
involved  in  review  activities. 

ADDRESSES:  All  submissions  for  CBER 
review  should  now  be  addressed  to  the 
new  location:  Food  and  Drug 
Administration,  Center  for  Biologies 
Evaluation  and  Research,  Document 
Control  Center  (HFM-99),  Woodmont 
Office  Center,  suite  200N,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  A.  Elengold,  Center  for  Biologies 
Evaluation  and  Research  (HFM-11), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448, 301-594-2000. 

SUPPLEMENTARY  INFORMATION:  CBER  is 
responsibl®  for  many  FDA  activities 
implementing  the  Federal  Food,  Drug, 
and  Cosmetic  Act,  and  section  351  of 
the  Public  Health  Service  Act  (42  U.S.C. 
262),  including: 

(1)  Developing  policy  and  procedures 
governing  the  premarket  approval. 


review,  and  evaluation  of  biological 
products: 

(2)  Receiving,  reviewing,  evaluating, 
and  taking  appropriate  action  on 
investigational  new  drug  applications 
(IND’s)  and  investigational  device 
exemption  applications  (IDE’s)  for 
biological  products; 

(3)  Receiving,  reviewing,  evaluating, 
and  taking  appropriate  action  on 
product  license  applications  (PLA’s) 
and  establishment  license  applications 
(ELA’s)  submitted  for  biological 
products; 

(4)  Receiving,  reviewing,  evaluating, 
and  taking  appropriate  action  on  new 
drug  applications  (NDA’s),  premarket 
approval  applications  (PMA’s),  and 
premarket  notifications  (510k’s)  for 
which  CBER  has  been  assigned 
responsibility;  and 

(5)  Receiving,  reviewing,  evaluating, 
and  taking  appropriate  action  on 
recommendations  concerning  denial, 
suspension,  and  revocation  of  PLA’s 
and  ELA’s. 

In  an  effort  to  consolidate  CBER 
offices,  in  January  1993,  FDA  moved 
various  CBER  offices  from  locations  in 
Bethesda,  MD  and  Rockville,  MD  to 
Woodmont  Office  Center,  1401 
Rockville  Pike,  Rockville,  MD.  During 
the  move.  CBER  was  unable  to  start  or 
continue  work  on  new  and  existing 
submissions  and  reports.  FDA 
temporarily  deferred  action  on  the  items 
listed  above,  and  requested  that 
sponsors  voluntarily  refrain  from  filing 
submissions  during  this  period,  which 
ended  on  January  22, 1993.  All  normal 
review  operations  resumed  on  January 
25, 1993. 

All  submissions  for  CBER  review 
should  now  be  addressed  as  follows: 

Food  and  Drug  Administration, 

Center  for  Biologies  Evaluation  and 
Research,  Document  Control  Center 
(HFM-99),  Woodmont  Office  Center, 
suite  200N,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448. 

In  addition,  IND’s,  PLA’s,  ELA’s,  and 
amendments  (supplements)  should  be 
addressed  to  the  application  division 
within  each  office  having  primary 
jurisdiction  over  the  product,  as  follows: 
Office  of  Blood  Research  and  Review, 
Division  of  Blood  Applications,  (HFM- 
370),  301-594-2012;  Office  of  Vaccine 
Research  and  Review,  Division  of 
Vaccine  and  Related  Products 
Applications  (HFM-475),  301-594- 
2090;  Office  of  Therapeutics  Research 
and  Review,  Division  of  Application 
Review  and  Policy  (HFM-585),  301- 
549-5656;  and  the  Office  of 
Establishment  Licensing  and  Product 
Surveillance.  Division  of  Establishment 
Licensing  (HFM-205).  301-594-2049. 


NOTE:  Submissions  for  CBER  Review 
Should  No  Longer  Be  Addressed  to  the 
Director,  CBER. 

Additionally,  to  assist  the  public  in 
obtaining  information,  FDA  has 
installed  several  automated  systems.  To 
obtain  new  telephone  numbers  of  CBER 
staff,  or  request  copies  of  guidance 
documents,  an  automated  attendant 
device  can  be  reached  at  301-594-1800. 
The  CBER  FAX  Information  System. 
301-594-1939,  can  be  called  from  a 
FAX  machine  with  a  touch-tone 
telephone  attached  or  built  in.  This 
system  has  current  CBER  organizational 
listing  and  charts,  as  well  as  recent 
guidance  documents.  Finally,  CBER 
documents  can  be  requested  by  sending 
Internet  mail  to 

CBER_lNFO@Al.CBERFDA.GOV.  A 
list  of  documents  available  by  return 
Internet  mail  can  be  obtained  by 
sending  a  message  to 

DOC _ LIST@A1  .CBERFDA.GOV. 

Dated:  September  19. 1994. 

William  K.  Hubbard, 

Interim  Deputy  Commissioner  for  Policy. 

[FR  Doc.  94-23617  Filed  9-22-94;  8:45  ami 
BILLING  CODE  4160-01-F 

Health  Care  Financing  Administration 

Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
Clearance 

AGENCY:  Health  Care  Financing 
Administration.  HHS. 

The  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Human  Services  (HHS),  has 
submitted  to  OMB  the  following 
proposals  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511). 

1.  Type  of  Request:  Extension;  Title  of 
Information  Collection :  Methodology  for 
Estimating  Waiver  Costs  of  Health  Care 
Financing  Administration 
Demonstration  Projects;  Form  No.: 
HCFA-482;  Use:  The  information 
collection  is  intended  to  provide 
guidance  to  individuals  responsible  for 
the  preparation  of  waiver  cost  estimates 
for  HCFA  demonstrations.  These 
estimates  are  used  in  analysis  of 
potential  costs  and  benefits  associated 
with  implementing  a  proposed  policy. 
Frequency:  Annually;  Respondents: 
Small  businesses  or  organizations.  State 
or  local  governments,  businesses  or 
other  for  profit,  nonprofit  institutions; 
Estimated  Number  of  Responses:  50; 
Average  Hours  Per  Response:  80;  Total 
Estimated  Burden  Hours:  4,000. 
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2.  Type  of  Request:  Reinstatement; 
Title  of  Information  Collection: 

Medicare  Collection  of  Medical 
Information  on  Home  Health  Service- 
Intermediary  Request  for  Medical 
Information  on  Claims  to  be  Processed; 
Form  Nos.:  HCFA-485,  -^86,  -487, 
-488;  Use:  This  information  is  used  by 
the  fiscal  intermediaries  to  assure  that 
reimbursement  is  made  to  home  health 
agencies  only  for  services  that  are 
covered  under  Medicare  Part  A  or  Part 
B.  The  medical  information  contained 
in  these  forms  and  other  medical 
records  describes  the  patient  and  level 
of  medical  needs  and/or  services 
provided.  These  records  are  submitted 
with  the  claims  or  as  requested; 
Frequency:  On  occasion;  Respondents: 
Businesses  or  other  for  profit,  and  small 
businesses  or  organizations;  Estimated 
Number  of  Responses:  6,804,000 
(reporting),  6,800  (recordkeeping); 
Average  Hours  Per  Response:  .25 
(reporting),  250  (recordkeeping);  Total 
Estimated  Burden  Hours:  3,090,000. 

3.  Type  of  Request:  Reinstatement; 
Title  of  Information  Collection:  End 
Stage  Renal  Disease  (ESRD)  Application 
and  Survey  and  Certification  Report; 
Form  No.:  HCFA-3427;  Use:  Part  I  of 
this  form  is  a  facility  identification  and 
screening  measurement  used  to  initiate 
the  certification  and  recertification  of 
ESRD  facilities.  Part  II  is  completed  by 
the  Medicaid/Medicare  State  survey 
agency  to  determine  facility  compliance 
with  ESRD  conditions  for  coverage; 
Frequency:  Annually;  Respondents: 
State  or  local  governments;  Estimated 
Number  of  Responses:  1,253;  Average 
Hours  Per  Response:  2.41;  Total 
Estimated  Burden  Hours:  3,019.7. 

4.  Type  of  Request:  Revision;  Title  of 
Information  Collection:  Medicaid  Drug 
Rebate  Program — Manufacturers;  Form 
No.:  HCFA-367;  Use:  The  Omnibus 
Budget  Reconciliation  Act  of  1990 
requires  drug  manufacturers  to  enter 
into  and  have  in  effect  a  rebate 
agreement  with  the  Federal  Government 
for  States  to  receive  funding  for  drugs 
dispensed  to  Medicaid  recipients; 
Frequency:  Quarterly;  Respondents: 
Businesses  or  other  for  profit;  Estimated 
Number  of  Responses:  461;  Average 
Hours  Per  Response:  87.33;  Total 
Estimated  Burden  Hours:  40,260. 

5.  Type  of  Request:  Reinstatement; 
Title  of  Information  Collection: 
Municipal  Health  Services  Cost  Report; 
Form  No.:  HCFA-255;  Use:  In  order  to 
determine  the  cost  of  the  clinical 
services  being  provided,  it  is  necessary 
to  determine  the  direct  and  indirect 
costs  incurred  by  the  participating 
clinics  for  the  routine  and  ancillary  cost 
centers.  This  form  is  being  used  to 
report  the  costs  to  the  participating 


clinics  providing  the  covered  services, 
as  well  as  to  gather  data  to  evaluate  the 
demonstration;  Frequency: 
Semiannually;  Respondents:  State  or 
local  governments;  Estimated  Number 
of  Responses:  15;  Average  Hours  Per 
Response:  34;  Total  Estimated  Burden 
Hours:  510. 

6.  Type  of  Request:  New;  Title  of 
Information  Collection:  Survey  of 
Applicants  to  the  Program  of  All- 
inclusive  Care  for  the  Elderly;  Form  No.: 
HCFA-R-165;  Use:  This  survey  will 
collect  data  on  functional  status,  service 
utilization  and  out-of-pocket  costs,  and 
satisfaction  for  a  sample  of  applicants  to 
the  program.  This  information  will  be 
used  to  analyze  the  decision  to 
participate  and,  potentially,  the  impact 
of  the  program;  Frequency: 
Semiannually;  Respondents:  Individuals 
or  households;  Estimated  Number  of 
Responses:  3,727;  Average  Hours  Per 
Response:  1.176;  Total  Estimated 
Burden  Hours:  4,382.500. 

Additional  Information  or  Comments: 
Call  the  Reports  Clearance  Office  on 
(410)  966-5536  for  copies  of  the 
clearance  request  packages.  Written 
comments  and  recommendations  for  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  OMB  Desk  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt,  New 
Executive  Office  Building,  Room  3001 , 
Washington,  DC  20503. 

Date:  September  14, 1994. 

Kathleen  Larson, 

Acting  Director,  Management  Planning  and 
Analysis  Staff,  Office  of  Financial  and  Human 
Resources,  Health  Care  Financing 
Administration. 

(FR  Doc.  94-23282  Filed  9-22-94;  8:45  am) 

BILLING  CODE  4120-C3-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N -94-1917;  FR-3778-N-03) 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 


ADDRESSES:  For  further  information, 
contact  William  Molster,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended,  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12, 1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency’s  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman,  Division  of  Health 
Facilities  Planning,  U.S.  Public  Health 
Service,  HHS,  room  17A-1G,  5600 
Fishers  Lane,  Rockville,  MD  20857; 

(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
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complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24,  1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made -available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  egency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll-free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  William  Molster  at 
the  address  listed  at  the  beginning  of 
this  Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S.  Navy:  John  J. 
Kane,  Deputy  Division  Director,  Dept,  of 
Navy,  Real  Estate  Operations,  Naval 
Facilities  Engineering  Command,  200 
Stovall  Street,  Alexandria,  VA  22332- 
2300;  (703)  325-0474;  Dept,  of 
Transportation:  Ronald  D.  Keefer, 
Director,  Administrative  Services  & 
Property  Management,  DOT,  400 
Seventh  St.  SW.,  room  10319, 
Washington,  DC  20590;  (202)  366-4246; 
Dept,  of  Interior:  Lola  D.  Knight, 
Property  Management  Specialist,  Dept, 
of  Interior,  1849  C  St.  NW.,  Mai  (stop 
5512-MIB,  Washington,  DC  20240;  (202) 
208-4080;  Dept,  of  Energy:  Tom  Knox, 
Acting  Team  Leader,  Facilities  Planning 
and  Acquisition  Branch,  FM-20, 
Forrestal  Bldg.,  Room  6H-058, 
Washington,  DC  20585;  (202)  586-1191; 
(These  are  not  toll-free  numbers). 


Dated:  September  16, 1994. 

Jacquie  M.  La  wing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  09/23/94 

Suitable/To  Be  Excessed 

Buildings  (by  State) 

Oregon 

Yaguina  Head  Lighthouse 
860  Lighthouse  Drive 
Newport  Co:  Lincoln  OR  97365- 
Landholding  Agency:  DOT 
Property  Number:  879430003 
Status:  Underutilized 

Comment:  300  sq.  ft.  tower  and  needs  repair, 
4.52  acres  lighthouse  area,  historic 
property 

Unsuitable  Properties 

Buildings  (by  State) 

Hawaii 

Bldg.  463 — Storage  Warehouse 
Barbers  Point 

Honolulu  Co:  Honolulu  HI  96862-5050 
Landholding  Agency:  Navy 
Property  Number:  779430019 
Status:  Excess 

Reason:  Extensive  deterioration 

Nevada 

Residence 

237  Southeast  Street 

Fallon  Co:  Churchill  NV  89406- 

Landholding  Agency:  Interior 

Property  Number:  619430013 

Status:  Unutilized 

Reason:  Extensive  deterioration 

New  Hampshire 
NPS  Tract  191-13 
Former  Holzworth  Property 
Wentworth  Co:  Grafton  NH  03282- 
Landholding  Agency:  Interior 
Property  Number:  619430014 
Status:  Excess 

Reason:  Extensive  deterioration 
New  Mexico 

Bldgs.  9252,  9268 
Kirtland  Air  Force  Base 
Albuquerque  Co:  Bernalillo  NM  87185- 
Landholding  Agency:  Energy 
Property  Number  419430002 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Tract  102-32 
Vance  House  Residence 
Grants  Co:  Cibola  NM  87020- 
Location:  OSO  Ridge  25  miles  south  of 
Grants  on  Highway  53 
Landholding  Agency:  Interior 
Property  Number:  619430012 
Status:  Unutilized 
Reason:  Extensive  deterioration 
New  York 

Rochester  Harbor  Light 
Greece  Township  Co:  Monroe  NY 
Landholding  Agency:  DOT 
Property  Number:  879430008 
Status:  Excess 


Reason:  Secured  Area,  Extensive 
deterioration 
North  Carolina 
Bldg.  AS-299,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779430020 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 
Bldg.  854,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779430021 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 
Bldg.  883,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779430022 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  TC-174,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779430023 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  TC-179,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779430024 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 
Bldg.  935,  Cherry  Point 
Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  7794300 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Facility  1972,  Cherry  Point 
Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779430026 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration. 

(FR  Doc.  94-23413  Filed  9-22-94;  8:45  am] 

BILLING  CODE  4210-29-M 


DEPARTMENT  OF  INTERIOR 

Bureau  of  Land  Management 

[CO-078-4333-04-26 1  A] 

Temporary  Travel  Restrictions  for  the 
Sloane  Peak  Area 

AGENCY:  Bureau  of  Land  Management, 
Department  of  Interior. 

ACTION:  Order  of  area,  road  and  trail  use 
iestriction. 

SUMMARY:  This  order,  issued  under  the 
authority  of  43  CFR  8364.1  and  43  CFR 
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8341.2(a),  limits  travel  in  certain  public 
lands  in  the  vicinity  of  Basalt  to  non 
motorized  means.  The  existing  Off 
Highway  Vehicle  (OHV)  use  “Open” 
designation  on  approximately  2,520 
acres  is  modified  as  a  temporary 
measure  while  a  Resource  Area-wide 
travel  management  plan  is  developed. 

The  affected  public  land  is  in  the 
Glenwood  Springs  Resource  Area, 

Grand  Junction  District,  and  is  generally 
located  in  T.  8  S.,  R.  86  W.  Sec.  8,  9, 

10, 15, 16,  21,  and  Sec.  22  6th  Principal 
Meridian;  Pitkin  and  Eagle  counties. 
EFFECTIVE  DATES:  The  restriction  shall  be 
effective  immediately  until  rescinded  or 
modified  by  the  Authorized  Officer. 
SUPPLEMENTARY  INFORMATION:  Public 
access  to  affected  area  was  acquired  by 
Pitkin  County  in  1993  through  purchase 
of  private  land  at  the  base  of  the  Sloane 
Peak  trail.  The  purchase  was  made  to 
provide  non-motorized  access  to  BLM 
and  National  Forest  lands  accessed  by 
said  trail,  and  a  gate  was  installed  on 
County  property  to  restrict  motor 
vehicle  use.  Since  the  access  was 
acquired  both  non-motorized  and 
motorized  use  has  been  attracted  and 
use  conflicts  have  been  reported  by 
visitors.  Current  OHV  use  designations 
for  the  area,  established  in  the 
Glenwood  Springs  Resource  Area 
Resource  Management  Plan,  1984  (Rev. 
1988),  allow  motorized  vehicle  use  on 
and  off  the  roads  and  trails  year  round. 
With  the  acquired  public  access  and 
increased  public  use  by  motorized  and 
non-motorized  travel,  current 
regulations  could  result  in  damage  to 
vegetation,  soil,  visual,  cultural  and 
wildlife  resources  from  uncontrolled 
use.  Additionally,  the  existing  trails  are 
narrow,  with  steep  grades  and 
deteriorated  conditions  which  are  not 
safe  for  general  public  use  and 
unrestricted  motor  vehicle  travel. 

The  area,  roads,  and  trails  affected  by 
this  order  will  be  posted  with 
appropriate  regulatory  signs. 

Information  including  maps  of  the 
restricted  area  is  available  in  the 
Resource  Area  Office  and  District  Office 
at  the  addresses  shown  below. 

The  Sloane  Peak  Area  described 
herein  will  be  subject  to  the  following 
use  restrictions: 

All  motorized  vehicle  use  will  be 
prohibited  year  round,  including 
snowmobiles  operating  on  snow.  Non- 
motorized  mechanized  vehicle  use  shall 
be  allowed  on  designated  routes,  but 
travel  off  the  designated  routes  shall  be 
prohibited.  Persons  who  are  exempt 
from  the  restrictions  include: 

(1)  Any  Federal,  State,  or  local  officers 
engaged  in  fire,  emergency  and  law 
enforcement  activities;  (2)  BLM 


employees  engaged  in  official  duties;  (3) 
Persons  authorized  to  operate  motorized 
vehicles  within  the  restricted  area. 
PENALTIES:  Violations  of  this  restriction 
order  are  punishable  by  fines  not  to 
exceed  $1,000  and/or  imprisonment  not 
to  exceed  12  months. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  S.  Mottice,  Area  Manager, 
Glenwood  Springs  Resource  Area, 

50629  Highway  6/24,  P.O.  Box  1009, 
Glenwood  Springs,  CO  81602;  (303) 
945-2341.  Mark  Morse,  District 
Manager,  Grand  Junction  District,  2815 
H  Road,  Grand  Junction,  Colorado 
81506;  (303)  244-3050. 

Mark  Morse, 

Grand  Junction  District  Manager. 

[FR  Doc.  94-23525  Filed  9-22-94;  8:45  am] 

BILLING  CODE  4333-04-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[OR-01 5-94-421 0-04:  GP4-281] 

Realty  Action 

AGENCY:  Bureau  of  Land  Management, 
Interior,  Lakeview  District. 

ACTION:  Exchange  of  Public  Lands  in 
Lake  County,  Oregon  (Serial  #QR 
45456). 

The  following  described  lands  have 
been  determined  as  suitable  for  disposal 
by  exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1716: 

T.35S.,  R.24E.,  W.M.,  Oregon 

Sec. 

27:  SVVl/4; 

28:  SE1/4;  . 

33:  NEl/4,  E1/2NW1/4,  NE1/4SW1/4; 

34:  W1/2NE1/4,  Wl/2,  W1/2SE1/4,  SEl/ 
4SE1/4. 

T.36S.,  R.24E.,  W.M.,  Oregon 

Sec. 

3:  Lots  1  thru  9,  SE1/4NW1/4,  E1/2SVV1/ 

4; 

4:  S1/2NE1/4,  E1/2SW1/4NW1/4,  El/ 
2NW1/4SW1/4,  SW1/4SW1/4,  E1/2SVV1/ 
4,  SEl/4; 

10:  Lots  1,  2,  7,  8,  E1/2NVV1/4. 

Comprising  2,073.52  acres  of  public  land. 

The  lands  described  above  are  being 
included  in  an  existing  exchange  action 
(Serial  #OR  45456),  which  was 
published  in  the  Federal  Register  June 
29,  1990,  Vol.  55,  No.  126,  Pages  26789 
and  26790,  and  are  necessary  in  order 
to  equalize  offered  private  and  selected 
public  land  values. 

The  included  lands  to  be  transferred 
from  the  United  States  will  be  subject  to 
the  following  reservations,  terms  and 
conditions. 

Reservations: 


(1)  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States  under  the  Act  of 
August  30, 1890,  26  Stat.  391;  43  U.S.C 
945. 

(2)  All  oil,  gas  and  geothermal 
resources  appurtenant  to  the  land  shall 
be  reserved  to  the  United  States,  with 
the  exception  of  T.35S.,  R.24E.,  W.M., 
Oregon,  Section  34  the  W1/2E1/2  and 
the  SE1/4SE1/4,  in  which  the  mineral 
estate  is  privately  owned. 

Subject  to: 

(1)  Those  rights  for  county  road 
purposes  pursuant  to  right-of-way  OR 
28897,  60  foot  width,  issued  under 
Section  501  of  the  Federal  Land  Policy 
and  Management  Act  of  October  1976, 
to  Lake  County,  Oregon. 

(2)  Those  rights  for  electrical  power 
distribution  purposes  pursuant  to  right- 
of-way  OR  9158,  20  foot  width,  issued 
under  the  Act  of  3/4/1911,  43  U.S.C  9, 
to  Surprise  Valley  Electric. 

(3)  Those  rights  for  water  ditch 
purposes  pursuant  to  right-of-way  OR 
2064.2,  20  foot  width,  issued  under 
Section  501  of  the  Federal  Land  Policy 
and  Management  Act  of  October  1976, 
to  Flynn  Brothers. 

(4)  Those  temporary  rights  for  hay 
storage  purposes  pursuant  to  Land  Use 
Permit  OR  44133,  2.5  acres,  issued 
under  Section  302  of  the  Federal  Land 
Policy  and  Management  Act  of  October 
1976,  to  Warren  C.  Laird. 

(5)  Those  temporary  rights  for  hay 
storage  purposes  pursuant  to  Land  Use 
Permit  OR  43040,  4.2  acres,  issued 
under  section  302  of  the  Federal  Land 
Policy  and  Management  Act  of  October 
1976,  to  Flynn  Brothers. 

Publication  of  this  notice  segregates 
the  aforementioned  public  lands  and 
those  lands  previously  identified  by 
notice  published  in  the  Federal  Register 
June  29, 1990,  Vol.  55,  No.  126,  Pages 
26789  and  26790,  from  appropriation 
under  the  public  land  laws,  including 
the  mining  laws,  but  not  from  exchange 
under  the  above  cited  statute  for  two  (2) 
years  from  the  date  of  this  publication. 
The  segregative  effect  of  this  notice  on 
the  public  lands,  shall  terminate  upon 
issuance  of  patent  or  other  document  of 
conveyance  to  such  lands,  upon 
publication  in  the  Federal  Register  of  a 
termination  of  the  segregation  or  two  (2) 
years  from  the  date  of  its  publication, 
whichever  occurs  first. 

Further  information  concerning  the 
exchange,  including  the  environmental 
assessment  and  the  original  notice  of 
realty  action  is  available  for  review  at 
the  Bureau  of  Land  Management, 
Lakeview  Resource  Area  Office,  1000 
South  Ninth  Street,  Lakeview,  Oregon 
97630,  (503)  947-2177. 


Federal  Register  /  Vol.  59,  No.  184  /  Friday,  September  23,  1994  /  Notices 


48899 


For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Lakeview 
Resource  Area  Manager,  Bureau  of  Land 
Management,  at  the  above  address. 
Objections  will  be  reviewed  by  the 
District  Manager  who  may  sustain, 
vacate  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  September  9, 1994. 

Scott  R.  Florence, 

Manager  Lakeview  Resource  Area . 

[FR  Doc.  94-23519  Filed  9-22-94;  8:45  am] 
BILLING  CODE  4310-33-P 

[AZ-040-441 0-03] 

Availability  of  a  Decision  Record  for 
the  Land  Tenure  Amendment  to  the 
Safford  District  Resource  Management 
Plan,  Safford  District,  AZ 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  Safford  District,  United 
States  Department  of  Interior,  Bureau  of 
Land  Management  has  prepared  a 
decision  record  for  the  land  tenure 
amendment  and  environmental 
assessment  to  the  Safford  District 
Resource  Management  Plan.  The 
amendment  proposes  the  following 
changes: 

1.  Modify  the  land  tenure  decisions 
for  public  lands  within  the  district  made 
in  the  Safford  District  Resource 
Management  Plan.  Specifically,  this 
amendment  will  identify  additional 
lands  for  potential  disposal,  lands  for 
retention,  lands  desired  for  acquisition 
and  delete  some  lands  previously 
identified  for  acquisition. 

2.  Include  land  tenure  decisions  for 
lands  in  the  proposed  Cienega  Creek 
Long-Term  Management  Area. 

3.  Incorporate  decisions  in  the 
Phoenix  District  Resource  Management 
Plan,  pertaining  to  lands  transferred  to 
Safford  District,  into  the  Safford  District 
Resource  Management  Plan.  The 
Decision  Record  complies  with 
regulations  developed  by  the  Council  on 
Environmental  Quality  for 
implementing  the  National 
Environmental  Policy  Act  of  1969  (40 
CFR  part  1500). 

OATES:  September  7, 1994. 

ADDRESSES:  711  14th  Avenue,  Safford, 
Arizona  85546. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  McQueen,  Planning  and 
Environmental  Coordinator,  Safford 


District  Office,  711, 14th  Avenue, 

Safford,  Arizona  85546;  telephone 
number  (602)  428-4040. 

Dated:  September  7, 1994. 

William  T.  Civish, 

District  Manager. 

[FR  Doc.  94-23521  Filed  9-22-94;  8:45  am] 
BILLING  CODE  4310-32-M 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  a  Draft 
Recovery  Plan  for  the  Little  Colorado 
Spinedace  for  Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability 
and  public  comment  period. 

SUMMARY:  The  U.  S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  the  Little  Colorado 
spinedace  ( Lepidomeda  vittata)  which 
the  Service  fisted  as  a  threatened 
species  on  September  16, 1987  (52  FR 
35040).  The  range  of  this  fish  is 
restricted  to  north-flowing  tributaries  of 
the  Little  Colorado  River  in  Apache, 
Navajo,  and  Coconino  counties  in 
eastern  Arizona.  Collected  in  1871-1874 
by  the  Wheeler  expedition,  this  species 
was  believed  to  be  abundant  throughout 
the  upper  Little  Colorado  River  and  cool 
water  tributaries  thereto  that  rise  from 
the  northern  slopes  of  the  White 
Mountains  and  die  Mollogon  Rim.  Since 
1960,  populations  throughout  the 
species’  known  historic  range  have 
fluxuated  greatly.  Populations  are  now 
known  to  exist  in  the  upper  Little 
Colorado  mainstem.  East  Clear  Creek, 
Chevelon  Creek,  Nutriosa  and  Rudd 
Creek.  Modifications  within  the  Little 
Colorado  River  and  tributaries  and 
watershed  have  brought  about  reduced 
flows  and  degraded  water  quality.  These 
factors  plus  introduction  of  non-native 
fish  are  believed  to  be  major  threats  to 
the  species  continued  existence  in  its 
Creek,  native  habitats.  The  Service 
solicits  review  and  comment  from  the 
public  on  this  draft  plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
November  22, 1994,  to  receive 
consideration  by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Project  Leader, 
Parker  Fisheries  Assistance  Office, 

60911  Highway  95,  Parker,  Arizona 
85344.  Written  comments  and  materials 
regarding  the  plan  should  be  addressed 
to  the  Project  Leader  at  the  above 
address.  Comments  and  materials 


received  are  available  on  request  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  O.  Minckley,  U.  S.  Fish  and 
Wildlife  Service,  telephone  (602)  3667- 
4785  or  at  the  above  address. 

SUPPLEMENTARY  INFORMATION: 
Background 

Restoring  an  endangered  or 
threatened  plant  or  animal  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service’s  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  fisted 
species  native  to  the  United  States. 
Recovery  plans  describe  site-specific 
management  actions  considered 
necessary  for  conservation  and  survival 
of  the  species,  establish  objective, 
measurable  criteria  for  the  recovery 
levels  for  downlisting  or  delisting 
species,  and  esumate  time  and  cost  for 
implementing  the  recovery  measures 
needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  fisted  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

Goals  set  forth  in  the  Little  Colorado 
spinedace  recovery  plan  are  to:  identify 
actions  considered  necessary  to  protect 
existing  populations,  restore  depleted 
and  extirpated  populations,  protect  and 
enhance  existing  habitats  and  ensure 
that  the  species’  continued  existence  in 
the  wild  is  ensured.  Once  these  goals 
have  been  achieved,  the  species  will  be 
proposed  for  delisting.  Tasks  believed 
necessary  to  achieve  these  goals  are 
contained  in  the  recovery  plan. 

The  Little  Colorado  spinedace 
recovery  plan  has  been  reviewed  by  the 
appropriate  Service  staff  in  Region  2. 
The  plan  will  be  finalized  and  approved 
following  incorporation  of  comments 
and  materials  received  during  this 
comment  period. 
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Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to  the 
approval  of  the  plan. 

Authority 

The  Authority  for  this  action  is 
section  4(f)  of  the  Endangered  Species 
Act,  16  U.S.C.  1533  (f). 

Dated:  September  16, 1994. 

Robyn  Thorson, 

Acting  Regional  Director. 

[FR  Doc.  94-23550  Filed  9-22-94;  8:45  amj 
BILLING  CODE  4310-5S-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  290  (Sub  No.  5)  (94-4)] 

Quarterly  Rail  Cost  Adjustment  Factor 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Approval  of  rail  cost  adjustment 
factor  and  decision. 

SUMMARY:  The  Commission  has 
approved  a  fourth  quarter  1994  rail  cost 
adjustment  factor  (RCAF)  and  cost  index 
filed  by  the  Association  of  American 
Railroads.  The  fourth  quarter  RCAF 
(Unadjusted)  is  1.045.  The  fourth 
quarter  RCAF  (Adjusted)  is  0.822,  a 
decrease  of  1.3  percent  from  the  third 
quarter  1994  RCAF  (Adjusted)  of  0.833. 
Maximum  fourth  quarter  1994  RCAF 
rate  levels  may  not  exceed  98.7  percent 
of  maximum  third  quarter  1994  RCAF 
rate  levels. 

EFFECTIVE  DATE:  October  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
C.  Pertino,  (202)  927-6229  or  Robert  C. 
Hasek,  (202)  927-6239.  TDD  for  hearing 
impaired  (202)  927-5721. 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission’s  decision.  To  purchase 
a  copy  of  the  full  decision  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423,  or  telephone 
(202)  289—4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.1 
This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  energy  conservation. 

Pursuant  to  5  U.S.C.  605(b),  we 
conclude  that  our  action  will  not  have 
an  adverse  economic  impact  on  a 
substantial  number  of  small  entities. 
The  economic  impact  on  small  entities 
is  not  likely  to  be  significant  within  the 


meaning  of  the  Regulatory  Flexibility 
Act. 

Decided:  September  16, 1994. 

By  the  Commission,  Chairmen  McDonald, 
Vice  Chairman  Phillips,  and  Commissioners 
Simmons  and  Morgan. 

Vernon  A.  Williams, 

Acting  Secretary. 

(FR  Doc.  94-23593  Filed  9-22-94;  8:45  am] 

BILLING  CODE  7035-01-P 


[Finance  Docket  No.  32563] 

Luzerne  and  Susquehanna  Railway 
Company— Lease  and  Operation 
Exemption — Certain  Lines  of  Luzerne 
County  Rail  Corporation,  F&L  Realty, 
Inc.,  and  Pocono  Northeast  Railway, 

Inc. 

The  Luzerne  and  Susquehanna 
Railway  Company  (L&SR),  a  noncarrier, 
has  filed  a  notice  of  exemption  to  lease 
and  operate  certain  rail  lines  of  the 
Luzerne  County  Rail  Corporation 
(LCRC)  in  Luzerne  and  Lackawanna 
Counties,  PA,  which  rail  lines  LCRC 
leases  with  an  option  to  purchase, 
pending  full  funding,  from  lessors  F  & 

L  Realty,  Inc.,  and  Pocono  Northeast 
Railway,  Inc.,  as  follows:  (1)  The 
Brownsville  Industrial  Track,  between 
milepost  0.0,  at  Hillside,  and  milepost 
1.0,  at  Brownsville,  a  distance  of  1.0 
miles;  (2)  The  Dunmore  Secondary 
Track,  between  milepost  6.5,  at  Avoca, 
and  milepost  8.6,  at  Rocky  Glen,  a 
distance  of  2.1  miles;  (3)  The  Suscon 
Running  Track,  between  milepost  154.5, 
at  Suscon,  andjnilepost  156.6,  at 
Suscon,  a  distance  of  2.1  miles;  (4)  The 
Wilkes-Barre  Secondary,  between 
milepost  169.2,  at  Ashley,  and  milepost 
185.5,  at  Pittston,  a  distance  of  16.3 
miles;  (5)  The  Avoca  Industrial  Track, 
between  milepost  1.8,  at  No.  7  Junction, 
and  milepost  6.5,  at  Avoca,  a  distance 
of  4.7  miles,  including  the  connection 
with  the  track  of  Conrail,  between  “LB” 
junction  and  the  switch  of  the  Dunmore 
Secondary  Track,  a  distance  of  0.123 
miles,  and  the  Langcliff  Connecting 
Track,  between  milepost  0.0,  at  Duryea, 
and  the  connection  with  the  Delaware  & 
Hudson  (CP)  in  the  middle  of  York 
Avenue,  at  milepost  0.867,  a  distance  of 
0.867  miles;  (6)  The  West  Pittston 
Running  Track,  between  milepost  0.0,  at 
West  Pittston,  and  milepost  3.0,  at 
Harding,  a  distance  of  3.0  miles,  and 
between  milepost  186.4,  at  West 
Pittston,  and  milepost  190.2,  at 
Wyoming,  a  distance  of  3.8  miles,  and 
between  milepost  194.2,  and  milepost 
194.4,  in  Kingston,  a  distance  of  0.2 
miles;  (7)  The  Nanticoke  Industrial 
Track,  between  milepost  0.0,  at  Ashley, 
and  milepost  2.6,  at  Central  Sdrap,  a 


distance  of  2.6  miles;  (8)  The  Harry  E. 
Breaker  Spur,  between  milepost  0.1,  at 
Maltby  Junction,  and  milepost  0.5,  a 
distance  of  0.4  miles;  (9)  The  APC  line, 
between  milepost  0.0,  and  milepost  0.6, 
in  Wilkes  Barre,  a  distance  of  0.6  miles; 
(10)  The  Miner’s  Mills  Industrial  Track, 
between  milepost  173.6,  at  North  Wilkes 
Barre,  and  milepost  176.1,  at  Hudson,  a 
distance  of  2.5  miles;  (11)  The  Wilkes 
Barre  Industrial  Track,  between 
milepost  59.9,  at  Ferry  Street,  and 
milepost  62.9,  at  Wilkes  Barre,  a 
distance  of  3.0  miles;  (12)  The  Pettibone 
Branch,  between  milepost  0.0  and 
milepost  0.759,  at  Dorranceton,  a 
distance  of  0.759  miles;  (13)  The 
Kingston  Industrial  Track,  between 
milepost  142.7,  at  Pittston  Junction,  and 
Railroad  Station  8594+58,  a  distance  of 
8.1  miles;  (14)  The  DH  Wilkes  Barre 
Connector,  from  milepost  A-208.08, 
Hudson  Yard,  to  Conyngham  Avenue, 
City  of  Wilkes  Barre,  a  distance  of  2.5 
miles. 

L&SR  also  will  acquire  operating 
rights  over  the  GWBP  Industrial  Track 
between  milepost  0.0,  at  Ashley,  and 
milepost  0.5,  at  Hanover  Industrial  Park, 
a  distance  of  0.5  miles,  and  the  Suscon 
Industrial  Track  between  milepost 
154.5,  at  Suscon  and  milepost  158.7,  at 
Hillside,  a  distance  of  4.2  miles.  These 
two  segments  are  owned  by  the  Greater 
Wilkes-Barre  Partnership,  Inc.  (GWBP) 
and  IR,  Inc. 

The  rail  line  L&SR  will  lease  and 
operate  totals  approximately  55.55 
miles,  plus  the  approximately  4.7  miles 
covered  by  the  operating  rights 
described  above. 

This  proceeding  is  related  to  Steven  C. 
May — Continuance  in  Control 
Exemption — Luzerne  and  Susquehanna 
Railway  Company,  Finance  Docket  No. 
32564,  wherein  Steven  C.  May  filed  a 
notice  of  exemption  seeking  to  continue 
in  control  of  L&SR,  and  three  other 
railroads  which  he  controls — Owego  & 
Harford  Railway,  Inc.,  Lackawanna 
Valley  Railroad  Corporation,  and 
Lackawanna  Railway,  Inc. — upon  L&SR 
becoming  a  carrier. 

L&SR  expected  to  consummate  its 
lease  of  the  involved  lines  on  August  25, 
1994,  or  as  soon  thereafter  as  the  notices 
of  exemption  became  effective.1 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Eric  B.  Lee, 
Somma,  Sullivan  &  Lee,  501  Plaza 
Drive,  Vestal,  NY  13850. 

The  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 


1  By  decision  served  September  1, 1994,  the 
Commission  denied  a  petition  filed  by  the  Delaware 
Lackawanna  Railroad  Co.,  Inc.,  seeking  to  stay  or 
reject  the  notices  of  exemption  in  these  two 
proceedings.  The  notices  became  effective  on 
August  25, 1994. 
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misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
Decided:  September  16, 1994. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Acting  Secretary. 

[FR  Doc.  94-23592  Filed  9-22-94;  8:45  ami 
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[Finance  Docket  No.  32564] 

Steven  C.  May— Continuance  in 
Control  Exemption — Luzerne  and 
Susquehanna  Railway  Company 

Steven  C.  May  has  filed  a  notice  of 
exemption  to  continue  in  control  of  the 
Luzerne  and  Susquehanna  Railway 
Company  (L&SR),  a  noncarrier,  upon 
L&SR  becoming  a  class  III  rail  carrier. 
L&SR  seeks,  in  a  notice  of  exemption 
filed  concurrently  herewith,  to  be  a 
carrier  through  its  lease  and  operation  of 
certain  rail  lines  in  Luzerne  and 
Susquehanna  Counties,  PA,  from  the 
Luzerne  County  Rail  Corporation 
(LCRC),  in  Luzerne  and  Susquehanna 
Railway  Company — Lease  and 
Operation  Exemption — Certain  Lines  of 
Luzerne  County  Rail  Corporation,  F£rL 
Realty,  Inc.,  and  Pocono  Northeast 
Railway,  Inc.,  Finance  Docket  No. 
32563.'  The  parties  intend  to 
consummate  the  transaction  on  or  after 
August  25, 1994. 

Mr.  May  controls  three  other 
nonconnecting  class  III  rail  carriers; 
Owego  &  Harford  Railway,  Inc., 
Lackawanna  Valley  Railroad 
Corporation,  and  the  Lackawanna 
Railway,  Inc.  Mr.  May  states  that;  (1) 

The  properties  operated  by  these 
railroads  do  not  connect  with  each  other 
or  with  the  lines  being  acquired  from 
LCRC;  (2)  the  continuance  in  control  is 
not  a  part  of  a  series  of  anticipated 
transactions  that  would  connect  the 
railroads  with  each  other  or  with  any 
railroad  in  the  corporate  family;  and  (3) 
the  transaction  does  not  involve  a  class 
1  carrier.  Therefore,  the  transaction  is 


'  By  decision  served  September  1, 1994,  the 
Commission  denied  a  petition  filed  by  the  Delaware 
Lackawanna  Railroad  Co.,  Inc.,  seeking  to  stay  or 
reject  the  notices  of  exemption  in  these  two 
proceedings.  The  notices  became  effective  on 
August  25,  1994. 


exempt  from  the  prior  approval 
requirements  of  49  U.S.C.  11343.  See  49 
CFR  1180.2(d)(2). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry. — Control — Brooklyn  Eastern  Dist., 
360  I.C.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction.  Pleadings  must  be  filed 
with  the  Commission  and  served  on; 
Eric  B.  Lee,  Somma,  Sullivan  &  Lee,  501 
Plaza  Drive,  Vestal,  NY  13850. 

Decided:  September  16, 1994. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Acting  Secretary. 

[FR  Doc.  94-23591  Filed  9-22-94;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

U.S.  v.  Outdoor  Systems,  Inc.; 
Proposed  Final  Judgment  and 
Competitive  Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b)— (h),  that  a  proposed 
Final  Judgment,  Stipulation  and 
Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  Northern  District 
of  Georgia  in  United  States  of  America 
v.  Outdoor  Systems,  Inc.,  Civil  No. 
1-94-CV-2393— CC. 

The  Complaint  alleges  that  the 
proposed  acquisition  by  Outdoor 
Systems,  Inc.  of  the  outdoor  advertising 
business  of  Capitol  Outdoor 
Advertising,  Inc.  may  be  substantially  to 
lessen  competition  in  outdoor 
advertising  in  the  Atlanta  area  in 
violation  of  section  7  of  the  Clayton  Act. 

The  Proposed  Final  Judgment 
provides  that  Outdoor  Systems,  Inc. 
may  acquire  the  outdoor  advertising 
business  of  Capitol  Outdoor 
Advertising,  Inc.  but  that  Outdoor 
Systems,  Inc.  must  divest  the  assets  of 
its  existing  outdoor  advertising  business 
in  the  Atlanta  area  within  six  months  of 
the  entry  of  the  Final  Judgment. 

Public  comment  on  the  proposed 
Final  Judgment  is  invited  within  the 


statutory  60-day  comment  period.  Such 
comments  and  responses  thereto  will  be 
published  in  the  Federal  Register  and 
filed  with  the  Court.  Comments  should 
be  directed  to  John  T.  Orr,  Chief,  Atlanta 
Field  Office,  Antitrust  Division, 
Department  of  Justice,  Suite  1176, 
Richard  B.  Russell  Federal  Building,  75 
Spring  Street,  Atlanta,  Georgia  30303 
(telephone;  (404)  331-7100). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 

United  States  District  Court,  Northern 
District  of  Georgia,  Atlanta  Division 

United  States  of  America,  Plaintiff,  v. 
Outdoor  Systems,  Inc.,  Defendant.  Civil  No. 
94-  .  Filed:  September  8, 1994. 

Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1.  This  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  United  States 
District  Court  for  the  Northern  District 
of  Georgia,  Atlanta  Division; 

2.  The  parties  to  this  Stipulation 
consent  that  a  Final  Judgment  in  the 
form  attached  may  be  filed  and  entered 
by  the  Court,  upon  any  party’s  or  the 
Court's  own  motion,  at  any  time  after 
compliance  with  the  requirements  of  the 
Antitrust  Procedures  and  Penalties  Act 
(15  U.S.C.  16),  and  without  further 
notice  to  any  party  or  other  proceedings, 
provided  that  plaintiff  has  not 
withdrawn  its  consent,  which  it  may  do 
at  any  time  before  entry  of  the  proposed 
Final  Judgment  by  serving  notice  on  the 
defendant  and  by  filing  that  notice  with 
the  Court; 

3.  Defendant  agrees  to  be  bound  by 
the  provisions  of  the  proposed  Final 
Judgment  pending  its  approval  by  the 
Court.  If  plaintiff  withdraws  its  consent 
or  the  proposed  Final  Judgment  is  not 
entered  pursuant  to  this  Stipulation, 
this  Stipulation  shall  be  of  no  effect 
whatever  and  its  making  shall  be 
without  prejudice  to  any  party  in  this  or 
any  other  proceeding;  and 

4.  This  Stipulation  and  the  Final 
Judgment  to  which  it  relates  are  for 
settlement  purposes  only  and  do  not 
constitute  an  admission  by  defendant  in 
this  or  any  other  proceeding  that 
Section  7  of  the  Clayton  Act,  15  U.S.C. 
18,  or  any  other  provision  of  law,  has 
been  violated. 
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Dated: 

Anne  K.  Bingaman, 

Assistant  Attorney  General. 

Steven  C.  Sunshine, 

Deputy  Assistant  Attorney  General. 

Constance  K.  Robinson 
Director  of  Operations. 

John  T.  Orr, 

Chief,  Atlanta  Field  Office,  U.S.  Department 
of  Justice,  Antitrust  Division. 

Mark  W.  Ryan  by  David  H.  Fin 
With  express  authorization  Schreeder, 

Wheeler  &  Flint,  1600  Candler  Bldg,  Atlanta, 
GA  30303-1845,  404-681-3450,  GA.  Bar,  No. 
264600. 

Mark  W.  Ryan, 

Counsel  For  defendant. 

Mayer,  Brown  &  Platt,  2000  Pennsylvania 
Avenue  NW.,  Washington,  D.C.  20006,  (202) 
778-0627. 

Justin  M.  Nicholson, 

William  G.  Traynor 
Attorneys,  Antitrust  Division,  U.S. 

Department  of  Justice,  Richard  B.  Russell 
Building,  75  Spring  Street,  SW.,  Suite  1 1 76, 
Atlanta.  Georgia  30303,  (404)  331-7100. 

United  States  District  Court,  Northern 
District  of  Georgia,  Atlanta  Division 

United  States  of  America,  Plaintiff,  v. 
Outdoor  Systems,  Inc.,  Defendant.  Civil  No. 
94-  .  Filed:  September  8. 1994. 

Final  Judgment 

Plaintiff,  United  States  of  America, 
filed  its  Complaint  on  September  8, 

1994.  Plaintiff  and  defendant,  by  their 
respective  attorneys,  have  consented  to 
the  entry  of  this  Final  Judgment  without 
trial  or  adjudication  of  any  issue  of  fact 
or  law.  This  Final  Judgment  shall  not 
constitute  any  evidence  against,  or  an 
admission  by,  any  party  with  respect  to 
any  issue  of  law  or  fact.  Defendant  has 
agreed  to  be  bound  by  the  provisions  of 
this  Final  Judgment  pending  its 
approval  by  the  Court.  Prompt  and 
certain  diverstiture  is  the  essence  of  this 
agreement,  and  defendant  has 
represented  to  plaintiff  that  the 
diverstiture  required  below  can  and  will 
be  made  and  that  defendant  will  later 
raise  no  claims  of  hardship  or  difficulty 
as  grounds  for  asking  the  Court  to 
modify  any  of  the  divestiture  provisions 
contained  below.  Therefore,  before  the 
taking  of  any  testimony,  and  without 
trial  or  adjudication  of  any  issue  of  fact 
or  law,  and  upon  consent  of  the  parties. 

It  is  hereby  ordered,  adjudged  and 
decreed  as  follows: 

I 

Jurisdiction 

This  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  consenting  to  this 
Final  Judgment.  The  Compliant  states  a 


claim  upon  which  relief  may  be  granted 
against  defendant  under  Section  7  of  the 
Clayton  Act,  as  amended  (15  U.S.C.  18). 

II 

Definitions 

As  used  in  this  Final  Judgment: 

A.  “Capitol”  shall  mean  Capitol 
Outdoor  Advertising,  Inc.,  Capitol 
Outdoor  Leasing  Co.,  Inc.,  each  of  their 
subsidiaries  and  affiliates  and  each 
officer,  director,  employee,  attorney, 
agent  or  other  person  acting  for  or  on 
behalf  of  any  of  them.  Such  term  shall 
also  mean  the  entity  owned  by 
defendant  that  acquires  the  assets  of 
Capitol  Outdoor  Advertising,  Inc.  and 
Capitol  Outdoor  Leasing  Co.,  Inc.; 

B.  “OSI-Atlanta”  shall  mean  the 
entity  conducting  the  outdoor 
advertising  business  of  Outdoor 
Systems,  Inc.  as  of  the  date  of  the  entry 
of  this  Final  Judgment,  or  any  successor 
entity,  in  the  greater  Atlanta,  Georgia 
metropolitan  area,  each  of  their 
subsidiaries  and  affiliates  and  each 
officer,  director,  employee,  attorney, 
agent  or  other  person  acting  for  oj:  on 
behalf  of  any  of  them; 

C.  “Holding  Company”  or 
“defendant”  shall  mean  defendant 
Outdoor  Systems,  Inc.,  each  of  its 
subsidiaries  and  affiliates  and  each 
officer,  director,  employee,  attorney, 
agent  or  other  person  acting  for  or  on 
behalf  of  any  of  them; 

D.  “Separated  Assets”  shall  mean  (1) 
all  of  the  outdoor  advertising  billboards 
(including  bulletins  and  poster  panels), 
structures  and  leases  of  OSI-Atlanta,  (2) 
all  contracts,  including  but  not  limited 
to  advertising  contracts,  agreements, 
invoices,  ledgers  and  other  books  and 
records  relating  to  the  business  of  OSI- 
Atlanta  and  (3)  such  equipment 
currently  owned  or  operated  by  Capitol 
as  the  purchaser  may  select  that  would 
provide  the  purchaser  with  the 
functional  equivalent  of  the  equipment 
owned  or  operated  by  OSI-Atlanta; 

E.  “Separated  Business”  shall  mean 
Capitol  or  OSI-Atlanta,  as  the  case  may 
be; 

F.  “Purchaser”  shall  mean  an 
independent  third  party,  not  connected 
or  affiliated  in  any  way  with  Capitol, 
OSI-Atlanta  or  Holding  Company,  that 
acquires  the  Separated  Assets;  and 

G.  “Person”  shall  mean  any  natural 
person,  corporation,  association,  firm, 
partnership  or  other  business  or  legal 
entity. 

Ill 

Applicability 

A.  The  provisions  of  this  Final 
Judgment  shall  apply  to  defendant,  to  its 
successors  and  assigns,  to  its 


subsidiaries,  affiliates,  directors, 
officers,  managers,  agents  and 
employees  and  to  all  other  persons  in 
active  concert  or  participation  with  any 
of  them  who  shall  have  received  actual 
notice  of  this  Final  Judgment  by 
personal  service  or  otherwise. 

B.  Nothing  herein  shall  suggest  that 
any  portion  of  this  Final  Judgment  is  or 
has  been  created  for  the  benefit  of  any 
third  party,  and  nothing  herein  shall  be 
construed  to  provide  any  rights  to  any 
third  party. 

IV 

Divestiture  of  OSI-Atlanta 

A.  Defendant  is  hereby  ordered  and 
directed  to  divest  all  of  its  direct  and 
indirect  ownership  and  control  of  the 
Separated  Assets  to  a  purchaser  within 
six  (6)  months  of  the  entry  of  this  Final 
Judgment.  In  addition,  defendant  shall 
offer  to  any  purchaser  of  the  Separated 
Assets  the  opportunity,  which  may  be 
exercised  in  the  purchaser’s  sole  and 
absolute  discretion,  (1)  To  make  offers 
of  employment  to  all  or  any  of  the 
employees  currently  employed  by 
Capitol  and  (2)  to  assume  the  lease  of 
the  facility  now  operated  by  Capitol  in 
the  conduct  of  its  outdoor  advertising 
business.  The  obligation  to  divest  shall 
be  satisfied  if,  within  six  (6)  months  of 
the  entry  of  this  Final  Judgment, 
defendant  has  entered  into  a  binding 
contract  with  a  qualified  purchaser  for 
the  sale  of  the  Separated  Assets 
according  to  terms  approved  by  plaintiff 
that  are  contingent  upon  compliance 
with  the  terms  of  this  Final  Judgment 
and  that  specify  a  prompt  and 
reasonable  date  for  the  closing  and  if  the 
sale  is  completed  pursuant  to  the 
contract. 

B.  Defendant  agrees  to  take  all 
reasonable  steps  to  accomplish  the 
divestiture  as  quickly  as  possible.  In 
carrying  out  the  divestiture  of  the 
Separated  Assets,  defendant  may  divest 
the  Separated  Assets  alone,  or  may 
divest  along  with  the  Separated  Assets 
any  other  assets  of  defendant. 

C.  In  accomplishing  the  divestiture 
ordered  by  this  Final  Judgment, 
defendant  promptly  shall  make  known, 
by  usual  and  customary  means,  the 
availability  of  the  Separated  Assets  for 
sale  and  the  opportunities  described  in 
Paragraph  IV.A.  above.  Defendant  shall 
notify  any  person  making  an  inquiry 
regarding  the  possible  purchase  of  the 
Separated  Assets  that  the  sale  is  being 
made  pursuant  to  this  Final  Judgment 
and  provide  such  person  with  a  copy  of 
the  Final  Judgment,  if  requested. 
Defendant  shall  also  offer  to  furnish  to 
all  bona  fide  prospective  purchasers  of 
the  Separated  Assets,  subject  to 
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customary  confidentiality  assurances, 
all  pertinent  information  regarding  OSI- 
Atlanta,  except  information  subject  to 
attorney-client  privilege  or  attorney 
work  product  privilege.  Defendant  shall 
make  available  to  plaintiff,  upon 
plaintiff’s  request,  such  information  as 
is  made  available  to  such  potential 
purchasers.  Defendant  shall  permit 
prospective  purchasers  of  the  Separated 
Assets  to  have  access  to  personnel  at  the 
business  and  to  make  such  inspection  of 
physical  facilities  and  any  and  all 
financial,  operational,  or  other 
documents  and  information  as  may  be 
relevant  and  customary  to  the  sale  of  an 
outdoor  advertising  business. 

D.  The  divestiture  required  by  this 
Final  Judgment  shall  be  accomplished 
in  such  a  way  as  to  satisfy  plaintiff,  in 
its  sole  discretion,  that  the  Separated 
Assets  can  and  will  be  operated  by  the 
purchaser  as  a  viable,  ongoing  business. 
Divestiture  shall  be  made  to  a  purchaser 
for  whom  it  is  demonstrated  to 
plaintiffs  satisfaction  that  (1)  The 
purchase  is  for  the  purpose  of 
competing  effectively  in  the  outdoor 
advertising  business  in  the  greater 
Atlanta,  Georgia  metropolitan  area,  and 
(2)  the  purchaser  has  the  managerial, 
operational,  and  financial  capability  to 
compete  effectively  in  the  outdoor 
advertising  business. 

V 

Financing 

With  prior  consent  of  plaintiff, 
defendant  may  finance  all  or  any  part  of 
any  purchase  made  pursuant  to  this 
Final  Judgment. 

VI 

Appointment  of  Trustee  for  OSI-Atlanta 

A.  If  defendant  has  not  accomplished 
the  divestiture  required  by  Section  IV. 
of  this  Final  Judgment  within  five  (5) 
months  of  the  entry  of  this  Final 
Judgment,  then  defendant  shall  notify 
plaintiff  of  that  fact.  Within  ten  (10) 
days  after  notification,  plaintiff  shall 
provide  defendant  with  written  notice 
of  the  names  and  qualifications  of  not 
more  than  two  (2)  nominees  for  the 
position  of  trustee  for  the  required 
divestiture.  Defendant  shall  notify 
plaintiff  within  ten  (10)  days  thereafter 
whether  either  or  both  of  such  nominees 
are  acceptable.  If  either  or  both  of  such 
•  nominees  are  acceptable  to  defendant, 
plaintiff  shall  notify  the  Court  of  the 
person  upon  whom  the  parties  have 
agreed  and  the  Court  shall  appoint  that 
person  as  the  trustee.  If  neither  of  such 
nominees  is  acceptable  to  defendant,  it 
shall  furnish  to  plaintiff,  within  ten  (10) 
days  after  plaintiff  provides  the  names 
of  its  nominees,  written  notice  of  the 


names  and  qualifications  of  not  more 
than  two  (2)  nominees  for  the  position 
of  trustee  for  the  required  divestiture.  If 
either  or  both  of  such  nominees  are 
acceptable  to  plaintiff,  plaintiff  shall 
notify  the  Court  of  the  person  upon 
whom  the  parties  have  agreed  and  the 
Court  shall  appoint  that  person  as  the 
trustee.  If  neither  of  such  nominees  is 
acceptable  to  plaintiff,  it  shall  furnish 
the  Court  the  names  and  qualifications 
of  its  proposed  nominess  and  the  names 
and  qualifications  of  the  nominees 
proposed  by  defendant.  The  Court  may 
hear  the  parties  as  to  the  qualifications 
of  the  nominees  and  shall  appoint  one 
of  the  nominees  as  the  trustee. 

B.  If  defendant  has  not  accomplished 
the  required  divestiture  at  the  expiration 
of  the  period  specified  in  paragraph 

IV.  A.  of  this  Final  Judgment,  the 
appointment  by  the  Court  of  the  trustee 
shall  become  effective.  The  trustee  shall 
then  take  steps  to  effect  divestiture  of 
the  Separated  Assets. 

C.  After  the  trustee’s  appointment  has 
become  effective,  only  the  trustee  shall 
have  the  right  to  sell  the  Separated 
Assets  and  to  offer  any  prospective 
purchasers  the  same  opportunities  as 
defendant  is  obligated  to  extend  as 
provided  in  paragraph  IV.A.  The  trustee 
shall  have  the  power  and  authority  to 
accomplish  the  divestiture  to  a 
purchaser  acceptable  to  plaintiff  at  such 
price  and  on  such  terms  as  are  then 
obtainable  upon  a  reasonable  effort  by 
the  trustee,  subject  to  the  provisions  of 
paragraph  IX.A.  of  this  Final  Judgment, 
and  shall  have  such  other  powers  as  this 
Court  shall  deem  appropriate. 

Defendant  shall  not  object  to  a  sale  of 
the  Separated  Assets  by  the  trustee  on 
any  grounds  other  than  the  trustee’s 
malfeasance.  Any  such  objection  by 
defendant  must  be  conveyed  in  writing 
to  plaintiff  and  the  trustee  within  fifteen 
(15)  days  after  the  trustee  has  notified 
defendant  of  the  proposed  sale. 

D.  The  trustee  shall  serve  at  the  cost 
and  expense  of  defendant,  shall  receive 
compensation  based  on  a  fee 
arrangement  providing  an  incentive 
based  on  the  price  and  terms  of  the 
divestiture  and  the  speed  with  which  it 
is  accomplished  and  shall  serve  on  such 
other  terms  and  conditions  as  the  Court 
may  prescribe;  provided,  however,  that 
the  trustee  shall  receive  no 
compensation,  nor  incur  any  costs  or 
expenses,  prior  to  the  effective  date  of 
his  or  her  appointment.  The  trustee 
shall  account  for  all  monies  derived 
from  a  sale  of  the  Separated  Assets  and 
all  costs  and  expenses  incurred  in 
connection  therewith.  After  approval  by 
the  Court  of  the  trustee’s  accounting, 
including  fees  for  the  trustee’s  services, 
all  remaining  monies  shall  be  paid  to 


defendant  and  the  trust  shall  then  be 
terminated. 

E.  Defendant  shall  take  no  action  to 
interfere  with  or  impede  the  trustee’s 
accomplishment  of  the  divestiture  of  the 
Separated  Assets  and  shall  use  its  best 
efforts  to  assist  the  trustee  in 
accomplishing  the  required  divestiture. 
The  trustee  shall  have  full  and  complete 
access  to  the  personnel,  books,  records 
and  facilities  of  OSI-Atlanta. 

F  After  his  or  her  appointment 
becomes  effective,  the  trustee  shall  file 
monthly  reports  with  the  parties  and  the 
Court  setting  forth  the  trustee’s  efforts  to 
accomplish  divestiture  of  the  Separated 
Assets  as  contemplated  under  this  Final 
Judgment;  provided,  however,  that  to 
the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 
filed  in  the  public  docket  of  the  Court. 
Such  reports  shall  include  the  name, 
address  and  telephone  number  of  each 
person  who,  during  the  preceding  thirty 
(30)  days,  made  an  offer  to  acquire, 
expressed  an  interest  in  acquiring, 
entered  into  negotiations  to  acquire  or 
was  contacted  or  made  an  inquiry  about 
acquiring  any  ownership  interest  in  the 
Separated  Assets,  and  shall  describe  in 
detail  each  contact  with  any  such 
person  during  that  period.  The  trustee 
shall  maintain  full  records  of  all  efforts 
made  to  divest  these  operations. 

G.  Within  six  (6)  months  after  his  or 
her  appointment  has  become  effective,  if 
the  trustee  has  not  accomplished  the 
divestiture  required  by  this  Final 
Judgment,  the  trustee  shall  promptly  file 
with  the  Court  a  report  setting  forth  (1) 
the  trustee’s  efforts  to  accomplish  the 
required  divestiture,  (2)  the  reasons,  in 
the  trustee’s  judgment,  why  the  required 
divestiture  has  not  been  accomplished 
and  (3)  the  trustee’s  recommendations; 
provided,  however,  that  to  the  extent 
such  reports  contain  information  that 
the  trustee  deems  confidential,  such 
reports  shall  not  be  filed  in  the  public 
docket  of  the  Court.  The  trustee  shall  at 
the  same  time  furnish  such  report  to  the 
parties,  who  shall  each  have  the  right  to 
be  heard  and  to  make  additional 
recommendations  consistent  with  the 
purpose  of  the  trust.  The  Court  shall 
thereafter  enter  such  orders  as  it  shall 
deem  appropriate  in  order  to  carry  out 
the  purpose  of  the  trust,  which  shall,  if 
necessary,  include  extending  the  trust 
and  the  term  of  the  trustee’s 
appointment. 

VII 

NQtification 

Immediately  following  entry  of  a 
binding  contract,  contingent  upon 
compliance  with  the  terms  of  this  Final 
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Judgment,  to  effect  the  proposed 
divestiture  pursuant  to  Section  IV.  or  VI. 
of  this  Final  Judgment,  defendant  or  the 
trustee,  whichever  is  then  responsible 
for  effecting  the  divestiture,  shall  notify' 
plaintiff  of  the  proposed  divestiture.  If 
the  trustee  is  responsible,  it  shall 
similarly  notify  defendant.  The  notice 
shall  set  forth  the  details  of  the 
proposed  transaction  and  list  the  name, 
address  and  telephone  number  of  each 
person  not  previously  identified  who 
offered  to,  or  expressed  an  interest  in 
the  business  that  is  the  subject  of  the 
binding  contract,  together  with  full 
details  of  same.  Within  fifteen  (15)  days 
of  receipt  by  plaintiff  of  such  notice, 
plaintiff  may  request  additional 
information  concerning  the  proposed 
divestiture  and  the  proposed  purchaser. 
Defendant  and/or  the  trustee  shall 
furnish  any  additional  information 
requested  within  twenty  (20)  days  of  the 
receipt  of  the  request,  unless  the  parties 
shall  otherwise  agree.  Within  thirty  (30) 
days  after  receipt  of  the  notice  or  within 
twenty  (20)  days  after  plaintiff  has  been 
provided  the  additional  information 
requested  (excluding  any  additional 
information  requested  of  persons  other 
than  defendant  or  the  trustee), 
whichever  is  later,  plaintiff  shall 
provide  written  notice  to  defendant  and 
the  trustee,  if  there  is  one,  stating 
whether  or  not  it  objects  to  the  proposed 
divestiture.  If  plaintiff  provides  written 
notice  to  defendant  or  the  trustee  that  it 
does  not  object,  then  the  divestiture  may 
be  consummated,  subject  only  to 
defendant’s  limited  right  to  object  to  the 
sale  under  the  provisions  in  Section 
VI.C.  Absent  written  notice  that  the 
plaintiff  does  not  object  to  the  proposed 
purchaser,  a  divestiture  under  Section 
IV.  shall  not  be  consummated.  Upon 
objection  by  plaintiff,  or  by  defendant 
under  the  proviso  in  Section  IV.C.,  a 
divestiture  proposed  under  Section  VI. 
shall  not  be  consummated. 

VIII 

Affidavits 

Upon  filing  of  this  Final  Judgment 
and  every  thirty  (30)  days  thereafter 
until  the  divestiture  has  been  completed 
or  authority  to  effect  divestiture  passes 
to  the  trustee  pursuant  to  Section  VI.  of 
this  Final  Judgment,  defendant  shall 
deliver  to  plaintiff  an  affidavit  as  to  the 
fact  and  manner  of  compliance  with 
Section  IV.  of  this  Final  Judgment.  Each 
such  affidavit  shall  include  the  name, 
address  and  telephone  number  of  each 
person  who,  at  any  time  after  the  period 
covered  by  the  last  such  report,  made  an 
offer  to  acquire,  expressed  an  interest  in 
acquiring,  entered  into  negotiations  to 
acquire  or  was  contacted  or  made  an 


inquiry  about  acquiring  any  ownership 
interest  in  the  Separated  Assets  and 
shall  describe  in  detail  each  contact 
with  any  such  person  during  that 
period.  Defendant  shall  maintain  full 
records  of  all  efforts  made  to  divest  the 
Separated  Assets. 

IX 

Preservation  of  Assets 

A.  The  Holding  Company  shall  be 
created  and  take  all  steps  necessary  to 
assure  that  Capitol  and  OSI-Atlanta  will 
be  maintained  as  separate,  independent 
and  economically  viable,  ongoing 
businesses  with  their  assets, 
management  and  operations  separate, 
distinct  and  apqrt  from  one  another. 
Without  limitation  of  the  foregoing,  the 
Holding  Company  and  the  Separated 
Businesses  shall  comply  with  the 
following  provisions  during  the 
pendency  of  this  Final  Judgment: 

1.  The  Holding  Company  and  the 
Separated  Businesses  shall  refrain  from 
causing  or  permitting  any  commingling 
of  the  assets  of  one  Separated  Business 
with  those  of  the  other  Separated 
Business;  provided,  however,  that 
financial  statements  may  be 
consolidated  at  the  Holding  Company, 
subject  to  the  accounting  provisions  set 
forth  herein. 

2.  The  Holding  Company  and  the 
Separated  Businesses  shall  assure  that 
neither  Separated  Business,  nor  any  of 
its  directors,  officers,  employees  or 
agents,  influences  or  attempts  to 
influence,  directly  or  indirectly,  any 
operational,  marketing  or  financial 
decisions  of  the  other  Separated 
Business. 

3.  a.  Within  five  (5)  days  of  the  entry 
of  this  Final  Judgment,  the  Holding 
Company  shall  establish  a  Sales 
Committee  (“Holding  Company  Sales 
Committee”),  consisting  of  not  less  than 
two  (2)  members  of  the  current  Board  of 
Directors  of  the  Holding  Company,  or 
their  designees,  who  are  not  involved  in 
the  management  of  the  Holding 
Company  or  of  either  of  the  Separated 
Businesses. 

b.  The  Holding  Company  shall 
designate  an  "Operating  President”  for 
each  of  OSI-Atlanta  and  Capitol  and 
said  Operating  Presidents  shall  serve  in 
those  capacities  for  the  respective 
Separated  Businesses  until  the 
divestiture  required  by  this  Final 
Judgment  shall  have  been 
accomplished. 

c.  Without  limiting  his  or  her  other 
responsibilities,  each  Operating 
President  shall  be  responsible  to 
supervise  and  assist  in  the  respective 
Separated  Business’s  outdoor 
advertising  businesses  and  shall 


exercise  such  authority  and 
responsibilities  without  consulting  with 
any  officer,  director  or  employee  of  the 
other  Separated  Business  regarding  the 
terms  and  conditions  of  the  operation  of 
the  other  Separated  Business. 

d.  Insofar  as  any  contract  or  proposal 
of  either  Separated  Business  shall  entail 
actions  that  would  otherwise  require 
approval  by  either  the  Chief  Executive 
Officer  or  Board  of  Directors  of  the 
Holding  Company,  the  Operating 
President  of  the  Separated  Business 
shall  report  the  proposal  to  the  Holding 
Company  Sales  Committee  for  its 
consideration  and  any  requisite  action. 
With  respect  to  matters  that  are  brought 
to  it  pursuant  to  the  terms  of  this 
subsection,  the  Holding  Company  Sales 
Committee  shall  be  authorized  to  bind 
the  Holding  Company. 

e.  Insofar  as  eitner  Separated  Business 
anticipates  a  need  to  exceed  the 
amounts  provided  in  its  annual  budget 
for  capital  expenditures,  authority  for 
such  additional  expenditures  shall  be 
sought  and  first  obtained  by  the 
Operating  President  of  the  Separated 
Business  from  the  Holding  Company 
Sales  Committee. 

4.  Except  as  expressly  allowed  by  the 
terms  of  this  Final  Judgment,  neither 
Separated  Business,  nor  any  of  its 
directors,  officers,  employees  or  agents, 
shall  provide  to  the  other  Separated 
Business,  or  any  director,  officer, 
employee  or  agent  of  the  other 
Separated  Business,  any  competitively 
sensitive  information,  including  but  not 
limited  to  actual  or  proposed  prices, 
costs,  bids,  contract  terms,  financial 
data  or  profit  data  (other  than  aggregated 
monthly  or  quarterly  results  provided  to 
the  Board  of  Directors  of  the  Holding 
Company).  The  Holding  Company  and 
the  independent  accounting  firm 
referred  to  in  this  Final  Judgment  shall 
not  provide  any  competitively  sensitive 
information  relating  to  one  Separated 
Business  to  any  director,  officer  or 
employee  of  the  other  Separated 
Business. 

5.  Except  as  authorized  by  the  terms 
of  this  Final  Judgment,  Capitol  and  OSI- 
Atlanta  shall  not  permit  the  use  of  the 
other’s  trademarks  or  otherwise  identify 
the  relationship  of  these  Separated 
Businesses  in  their  advertising,  sales  or 
promotional  materials.  In  dealing  with 
third  parties,  the  Separated  Business 
shall  indicate  and  make  clear  that  the 
Separated  Businesses  are  being  operated 
as  discrete  and  separate  business 
entities  during  the  pendency  of  this 
Final  Judgment. 

6.  Each  Separated  Business  shall 
compete  with  the  other  Separated 
Business  in  the  same  fashion  as  it 
competes  with  other  outdoor  advertising 
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businesses  in  the  greater  Atlanta, 

Georgia  metropolitan  area. 

7.  Each  Separated  Business  shall  keep 
and  maintain  in  accordance  with 
generally  accepted  accounting 
principles,  separate  financial  statements 
and  records,  including  separate 
unaudited  monthly  and  quarterly 
financial  statements.  Additionally,  the 
Holding  Company  shall  assure  that  an 
independent  certified  public  accountant 
shall  prepare  certified  annual  financial 
statements  for  each  Separated  Business. 

8.  Paragraph  IX.E.  of  this  Final 
Judgment  shall  not  preclude  Arte 
Moreno  from  performing  the  following 
functions  in  his  capacity  as  the  Chief 
Operating  Officer  of  the  Holding 
Company: 

a.  Participating  in  decisions  regarding 
the  management  of  the  cash  and  short¬ 
term  assets  of  the  Holding  Company  and 
the  Separated  Businesses,  subject  to  all 
of  the  explicit  limitations  contained  in 
this  Final  Judgment; 

b.  Participating  in  decisions  regarding 
the  deployment  of  existing  equipment  of 
either  Separated  Business  in  servicing 
contracts  that  have  been  awarded  to  that 
Separated  Business; 

c.  Participating  in  decisions  regarding 
the  employment  and  redeployment  of 
staff  and  administrative  personnel 
within  each  Separated  Business,  as  well 
as  all  personnel  at  the  Holding 
Company  level;  and 

d.  Participating  in  decisions  regarding 
employee  compensation  and  employee 
benefits  within  the  Holding  Company. 

B.  The  Holding  Company  and  the 
Separated  Businesses  shall  refrain  from 
taking  any  action  that  would  jeopardize 
the  sale  or  operation  of  either  Separated 
Business  or  would  otherwise  adversely 
affect  the  capability  of  either  Separated 
Business  to  compete  effectively  in  the 
sale  of  outdoor  advertising,  including 
but  not  limited  to  the  following: 

1.  The  Holding  Company  and  the 
Separated  Businesses  shall  refrain  from 
taking  any  action,  directly  or  indirectly, 
that  would  cause  any  material  adverse 
change  or  alteration  to  be  made  in  the 
operations  of  each  Separated  Business 
that  would  impair  the  ability  of  the 
Holding  Company  to  sell  or  dispose  of 
such  Separated  Business; 

2.  Except  as  incident  to  obtaining 
financing  or  refinancing  of  the 
transaction  pursuant  to  which  the 
Holding  Company  acquired  Capitol,  the 
Holding  Company  and  each  Separated 
Business  shall  refrain  from  disposing  of. 
mortgaging,  pledging  or  otherwise 
encumbering  any  of  the  assets  of  the 
Separated  Businesses,  other  than  in  the 
ordinary  course  of  business  of  the 
Holding  Company  or  the  respective 
Separated  Businesses;  and 


3.  Upon  the  entry  of  this  Final 
Judgment,  the  Holding  Company  may 
move  current  employees  of  OSI-Atlanta 
a  Capitol,  but  each  employee  moved 
from  OSI-Atlanta  to  Capitol  must  be 
replaced  at  OSI-Atlanta  by  an  employee 
of  similar  job  description  and 
experience.  Replacement  employees 
may  come  from  Capitol. 

C.  Each  Separated  Business  shall 
maintain,  in  accordance  with  usual 
industry  standards,  all  outdoor 
advertising  structures  owned  or 
operated  by  it. 

D.  The  Separated  Businesses  shall 
have  such  outside  financing  for  capital 
improvements  and  working  capital 
available  as  is  consistent  with  their 
budgets  and  past  practices.  Holding 
Company  shall  provide,  consistent  with 
the  budgets  established  for  the 
respective  Separated  Businesses  prior  to 
the  date  of  this  Final  Judgment,  funds 
for  necessary  capital  improvements. 

E.  No  director,  officer  or  employee  of 
one  Separated  Business  shall  also  serve 
as  a  director,  officer  or  employee  of  the 
other  Separated  Business.  To  the  extent 
any  director,  officer  or  employee  of  the 
Holding  Company  is  also  a  director, 
officer  or  employee  of  a  Separated 
Business,  that  person  may  not  receive 
any  competitively  sensitive  information 
provided  to  the  Board  of  Directors  of  the 
Holding  Company  by  the  other 
Separated  Business. 

X 

Modifications 

To  the  extent  that  either  party  later 
determines  thaynodifications  of  this 
Final  Judgmenrare  necessary  or 
appropriate,  the  parties  shall  first 
discuss  any  such  proposed 
modifications  among  themselves,  and 
shall  present  to  the  Court  any  such 
proposed  modifications  on  which  they 
agree  in  a  form  that  they  recommend  the 
Court  approve.  In  the  event  the  parties 
cannot  agree  on  any  such  modifications, 
either  party  may  file  a  motion  to  the 
Court  seeking  a  modification  of  this 
Final  Judgment  only  after  having 
provided  the  other  party  fifteen  days’ 
advance  written  notice  of  intention  to 
seek  such  modification. 

XI 

Compliance  Inspection 
A.  For  purposes  of  determining  or 
securing  compliance  with  this  Final 
Judgment  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time, 
duly  authorized  representatives  of  the 
Department  of  Justice  shall,  upon 
written  request  of  the  Assistant  Attorney 
General  in  charge  of  the  Antitrust 
Division,  and  on  reasonable  notice  to 


defendant  made  to  its  principal  office, 
be  permitted: 

1.  access  during  office  hours  of 
defendant  to  inspect  and  copy  all  books, 
ledgers,  accounts,  correspondence, 
memoranda  and  other  records  and 
documents  in  the  possession  or  under 
the  control  of  defendant,  who  may  have 
counsel  present,  relating  to  any  matters 
contained  in  this  Final  Judgment:  and 

2.  subject  to  the  reasonable 
convenience  of  defendant  and  without 
restraint  or  interference  from  it  to 
interview  officers,  employees  and  agents 
of  defendant,  who  may  have  counsel 
present,  regarding  any  such  matters. 

B.  Upon  the  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division  made  to 
defendant’s  principal  office,  defendant 
shall  submit  such  written  reports,  under 
oath  if  requested,  with  respect  to  any  of 
the  matters  contained  in  this  Final 
Judgment  as  may  be  requested. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in  this 
Section  XI  shall  be  divulged  by  a 
representative  of  the  Department  of 
Justice  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 

•  to  which  the  United  States  is  a  party 
(including  grand  jury  proceedings),  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

D.  If  at  the  time  information  or 
documents  are  furnished  by  defendant 
to  plaintiff,  defendant  represents  and 
identifies  in  writing  the  material  in  any 
such  information  or  documents  to 
which  a  claim  of  protection  may  be 
asserted  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedures,  and 
defendant  marks  each  pertinent  page  of 
such  material,  “Subject  to  claim  of 
protection  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,” 
governing  protection  of  trade  secrets 
and  confidential  commercial 
information,  then  ten  days  notice  shall 
be  given  by  plaintiff  to  defendant  prior 
to  divulging  such  material  in  any  legal 
proceeding  (other  than  a  grand  jury 
proceeding ). 

XII 

Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  such  farther 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction  or  carrying  out  of  this  Final 
Judgment,  for  the  modification  of  any  of 
the  provisions  hereof,  for  the 
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enforcement  of  compliance  herewith, 
and  for  the  punishment  of  any 
violations  hereof. 

XIII 

Termination 

This  Final  Judgment  will  expire  upon 
consummation  of  the  divestiture  of  the 
Separated  Assets  in  accordance  with  the 
terms  herein. 

XIV 

Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

So  ordered. 


United  States  District  Judge,  Northern 
District  of  Georgia. 

Dated: 

United  States  District  Court,  Northern 
District  of  Georgia,  Atlanta  Division 

United  States  of  America,  Plaintiff,  v. 
Outdoor  Systems,  Inc.,  Defendant.  Civil  No. 
1-94-CV-2393-CC,  Filed:  September  8, 

1994. 

Competitive  Impact  Statement 

Pursuant  to  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act 
(“ APPA”),  15  U.S.C.  16(b)-(h),  the 
United  States  submits  this  Competitive 
Impact  Statement  relating  to  the 
proposed  Final  Judgment  submitted  for 
entry  with  the  consent  of  Outdoor 
Services,  Inc.,  in  this  civil  antitrust 
proceeding. 

I 

Nature  and  Purpose  of  the  Proceeding 

On  September  8, 1994,  the  United 
States  filed  a  civil  antitrust  complaint, 
under  Section  15  of  the  Clayton  Act,  15 
U.S.C.  25,  against  Outdoor  Services, 
Inc.,  alleging  that  the  proposed 
acquisition  by  Outdoor  Services,  Inc. 
(“OSI”)  of  the  outdoor  advertising 
business  of  Capitol  Outdoor 
Advertising,  Inc.  (“Capitol”)  would 
violate  Section  7  of  the  Clayton  Act,  15 
U.S.C.  18.  The  Complaint  alleges  that 
the  effect  of  the  merger  may  be 
substantially  to  lessen  competition  in 
outdoor  advertising  in  the  Atlanta  area. 
The  Complaint  seeks,  among  other 
relief,  a  permanent  injunction 
preventing  defendant  from  combining 
its  outdoor  advertising  business  with 
that  of  Capitol. 

Also  on  September  8, 1994,  the 
United  States  and  OSI  filed  a 
Stipulation  by  which  they  consented  to 
the  entry  of  a  proposed  Final  Judgment 
designed  to  preserve  competition  in  the 
outdoor  advertising  business  in  the 
Atlanta  area.  The  proposed  Final 
judgment,  as  explained  more  fully 


below,  would  allow  OSI  to  acquire  the 
outdoor  advertising  business  of  Capitol 
but  orders  OS  to  divest  its  own  outdoor 
advertising  business  in  the  Atlanta  area 
within  six  months.  The  Final  Judgment 
also  provides  that  pending  the  sale  of 
OSI’s  outdoor  advertising  business,  a 
holding  company  will  be  established  to 
hold  separate  the  businesses  of  OSI  and 
Capitol. 

The  United  States  and  OSI  have 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  APPA.  Entry  of  the 
proposed  Final  Judgment  will  terminate 
this  action,  except  that  the  Court  will 
retain  jurisdiction  to  construe,  modify 
and  enforce  the  Final  Judgment  and  to 
punish  violations  of  the  Final  Judgment, 

II 

Background  to  the  Alleged  Violation 

On  or  about  July  27, 1994,  OSI  and 
Capitol  entered  into  a  purchase 
agreement  under  which  the  two 
companies  would  merge  and  OSI  would 
become  the  sole  surviving  entity.  This 
acquisition  would,  if  unchallenged, 
effectively  merge  all  of  the  business  of 
OSI  and  Capitol.  The  purchase  price 
was  approximately  $40  million. 

OSI  is  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of 
Delaware.  It  maintains  its  principal 
offices  at  2502  North  Black  Canyon 
Highway,  Phoenix,  Arizona.  OSI  is  in 
the  business  of  providing  outdoor 
advertising  services  in  the  Atlanta  area. 
OSI’s  Atlanta  area  office  is  located  at 
3745  Atlanta  Industrial  Drive,  N.W., 
Atlanta,  Georgia.  OSI  had  outdoor 
advertising  revenues  in  the  Atlanta  area 
of  about  $7.4  million  in  1993. 

Capitol  is  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of 
Delaware.  It  maintains  its  principal 
offices  at  732  Ashby  Street,  N.W., 
Atlanta,  Georgia.  Capitol  is  in  the 
business  of  providing  outdoor 
advertising  services  in  the  Atlanta  area. 
Capitol  had  outdoor  advertising 
revenues  in  the  Atlanta  area  of  about 
$17.1  million  in  1992. 

The  Complaint  alleges  that  OSI  and 
Capital  are  significant  competitors  in 
the  outdoor  advertising  market  in  the 
Atlanta  area.  Outdoor  advertising  is 
another  name  given  to  standardized 
billboard  advertising  in  the  United 
States.  There  are  several  types  of 
billboards.  The  largest  type  of  billboard 
is  the  “bulletin,”  which  comes  in  two 
standard  sizes,  14'  tall  by  48'  long,  or  20' 
high  by  60'  long.  If  painting  is  the 
method  of  reproduction,  the  bulletin  is 
called  a  “paint”  or  a  “painted  bulletin.” 
If  posting  is  the  method  of  reproduction, 
the  bulletin  is  called  a  “posted 


bulletin.”  Bulletin  billboards  are 
frequently  sold  singly  to  advertisers  at 
negotiated  rental  prices  that  depend 
primarily  on  each  billboard’s  location. 
Bulletins  sold  in  this  fashion  are  called 
“permanent  bulletins”  and  command, 
on  average,  the  highest  rent  of  any  type 
of  billboard.  Bulletins  are  also  rented  as 
part  of  “rotary”  plans  by  billboard 
companies.  A  rotary  plan  Consists  of 
rotating  an  advertiser’s  bulletin  message 
to  a  number  of  well  distributed  bulletin 
locations  within  a  metropolitan  area. 
Usually  located  adjacent  to  interstate 
highways  and  high  traffic  arterials, 
bulletins  are  typically  sold  to 
advertisers  for  longer  contract  periods 
than  other  types  of  billboards  because  of 
the  high  initial  expense  in  painting  or 
posting  the  advertiser’s  message  or 
illustration. 

A  second  type  of  standardized 
billboard  is  the  “poster  panel,”  which 
comes  in  one  size,  12'  high  by  25'  long 
and  which  is  customarily  sold  in 
packages  called  “showings.”  A  “100 
showing”  of  poster  panels  means  that 
the  billboard  company  will  provide 
enough  geographically  distributed 
poster  panels  to  deliver  in  one  day  a 
number  of  exposure  opportunities,  as 
measured  by  the  traffic  count  past  all 
the  poster  panels  included  in  the 
showing,  equal  to  100%  of  the 
population  of  that  particular  market.  In 
the  Atlanta  area,  for  example,  a  100 
showing  requires  approximately  120 
poster  panels.  The  advertising  message 
on  a  poster  panel  billboard  is  carried  on 
a  printed  paper  poster.  Poster  panels  are 
nearly  always  sold  in  groups  by 
billboard  companies  and  usually  for  a 
shorter  contract  period  than  painted 
bulletin  billboards.  Poster  panels  are 
generally  located  adjacent  to  primary 
arterial  roads  and  busy  secondary 
streets.  The  rental^price  for  each  poster 
panel  is  a  showing  averages  about  one- 
fifth  of  the  rental  price  for  each  painted 
bulletin  in  a  rotary. 

A  third  type  of  standardized  billboard 
is  the  “8-sheet,”  sometimes  referred  to 
as  a  “junior  billboard.”  An  8-sheet  is 
approximately  6'  high  by  12'  long.  An 
advertiser’s  message  on  an  8-sheet  is 
usually  carried  on  a  printed  paper 
poster.  In  the  Atlanta  area,  nearly  all  8- 
sheet  locations  are  in  inner  city  areas, 
and  8-sheets  are  usually  sold  in 
packages  directed  to  residents  of  the 
areas  in  which  they  are  located.  An  8- 
sheet  rents,  on  average,  for  less  than 
one-third  the  rental  price  of  a  poster 
panel. 

Many  customers  who  use  outdoor 
advertising  also  advertise  in  other 
media,  especially  radio,  television, 
newspapers  and  magazines,  but  use 
outdoor  advertising  when  they  want  a 
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large  number  of  exposures  to  consumers 
at  a  low  cost  per  exposure.  Since 
exposure  is  necessarily  brief,  outdoor 
advertising  is  most  suitable  for  highly 
visual,  limited  informational 
advertising.  Outdoor  advertising’s 
particular  characteristics  make  it  a  type 
of  advertising  for  which  there  are  no 
close  substitutes.  The  Complaint  alleges 
that  the  customers  who  want  or  need  to 
use  outdoor  advertising  would  not 
switch  to  another  advertising  medium 
in  response  to  a  small  but  significant 
increase  in  outdoor  advertising  rental 
prices. 

The  Atlanta  area  includes  the  City  of 
Atlanta  and  the  five  populous  counties 
that  include  and  surround  that  city.  The 
vast  majority  of  the  population  of  the 
greater  Atlanta  region  lives  or  works  in 
the  Atlanta  area  and  most  of  that 
region’s  commercial  activity  occurs  in 
the  Atlanta  area.  Advertisers  who  desire 
to  employ  outdoor  advertising  to  reach 
the  Atlanta  consumer  market  have  no 
reasonable  substitute  for  billboards 
located  within  the  Atlanta  area;  in 
particular,  a  small  but  significant 
increase  in  the  price  of  outdoor 
advertising  in  the  Atlanta  area  would 
not  cause  advertisers  to  turn  to 
billboards  located  in  more  rural 
counties  outside  of  the  Atlanta  area. 
About  93%  of  Capitol’s  and  OSI’s 
billboard  sites  are  located  in  the  Atlanta 
area.  The  Atlanta  area  constitutes  a 
section  of  the  country  and  relevant 
geographic  market  for  antitrust 
purposes. 

OSI  and  Capitol  are  the  only 
companies  that  offer  a  full  line  of 
billboards  in  the  Atlanta  area.  Together, 
OSI  and  Capitol  control  over  63%  of  all 
billboards  in  the  Atlanta  area.  They  are 
the  only  sellers  of  poster  panel 
billboards  and  are  two  of  only  four 
sellers  of  bulletin  rotary  billboard 
service  in  the  Atlanta  area.  A  combined 
OSI-Capitol  entity  would  control  about 
4,000  bulletin  and  poster  panel 
billboards  in  the  Atlanta  area,  over  six 
times  the  total  of  the  next  largest 
outdoor  advertising  company  in  the 
Atlanta  area  and  approximately  eleven 
times  the  total  of  the  third  largest.  The 
proposed  acquisition  of  Capitol  by  OSI 
would  raise  OSI’s  market  share  of  the 
outdoor  advertising  business  in  the 
Atlanta  area,  based  upon  the  number  of 
billboards,  from  approximately  24%  to 
approximately  63%. 

The  Complaint  further  alleges  that 
successful  new  entry  into  the  outdoor 
advertising  market  in  the  Atlanta  area  is 
not  easy,  due  in  part  to  the  increasing 
amount  of  government  regulation 
limiting  billboard  construction,  the 
scarcity  of  suitable  billboard  sites 
within  in  the  Atlanta  area,  paticularly 


within  the  1-285  Perimeter  around 
Atlanta,  and  the  necessity  of  obtaining 
a  sufficient  number  and  geographic 
dispersion  of  billboard  sites  in  order  to 
be  an  effective  competitor. 

OSI  regularly  contracts  with 
customers  outside  the  State  of  Georgia 
for  the  sale  of  outdoor  advertising  in  the 
Atlanta  area  and  regularly  receives 
outdoor  advertising  materials  from 
outside  of  Georgia.  OSI  is  engaged  in 
interstate  commerce,  and  its  activities 
are  in  the  flow  of,  and  substantially 
affect,  interstate  commerce. 

III 

Effect  on  Competition 

The  effect  of  OSI’s  acquisition  of 
Capitol’s  outdoor  advertising  business 
in  the  Atlanta  area  may  be  substantially 
to  lessen  competition  in  outdoor 
advertising  in  the  Atlanta  area  because 
actual  and  potential  competition 
between  OSI  and  Capitol  in  outdoor 
advertising  in  the  Atlanta  area  will  be 
eliminated,  and  competition  generally 
in  outdoor  advertising  in  the  Atlanta 
area  may  be  substantially  lessened. 

IV 

Explanation  of  the  Proposed  Final 
Judgment 

The  United  States  brought  this  action 
because  the  effect  of  the  proposed 
merger  of  OSI  and  Capitol  may  be 
substantially  to  lessen  competition,  in 
violation  of  Section  7,  in  the  Atlanta 
area  outdoor  advertising  market.  The 
risk  posed  to  competition  by  this 
transaction,  however,  would  be 
substantially  eliminated  were  defendant 
OSI  to  divest  its  outdoor  advertising 
business  to  a  purchaser  that  would 
operate  it  as  an  active,  independent  and 
financially  viable  competitor  in  the 
Atlanta  area.  To  this  end,  the  provisions 
of  the  proposed  Final  Judgment  are 
designed  to  accomplish  the  sale  of  OSl’s 
outdoor  advertising  business  and  to 
prevent  the  anticompetitive  effects  of 
the  proposed  acquisition. 

The  Final  Judgment  allows  OSI  to 
acquire  the  outdoor  advertising  business 
of  Capitol,  but  requires  OSI  to  sell  its 
Atlanta  outdoor  advertising  business  to 
an  independent  third  party  within  six 
months.  The  United  States  has  the  right 
to  approve  the  purchaser.  If  OSI  does 
not  accomplish  the  sale  within  six 
months,  a  trustee  will  be  appointed  by 
the  Court  with  full  powers  to  make  the 
sale.  Pending  the  sale  of  OSI's  Atlanta 
outdoor  advertising  business,  a  holding 
company  will  be  established  to  preserve 
and  hold  separate  the  assets  and 
business  operations  of  OSI  and  Capitol. 
The  proposed  Final  Judgment  should 
ensure  that  an  appropriate  purchaser 


will  obtain  OSI’s  divested  outdoor 
advertising  business  and  operate  it  as  a 
competitive  member  of  the  Atlanta  area 
outdoor  advertising  market. 

V 

Remedies  Available  to  Potential 
Litigants 

Section  4  of  the  Clayton  Act,  15 
U.S.C.  §  15,  provides  that  any  person 
who  has  been  injured  as  a  result  of 
conduct  prohibited  by  the  antitrust  laws 
may  bring  suit  in  federal  court  to 
recover  three  times  the  damages  the 
person  has  suffered,  as  well  as  costs  and 
reasonable  attorneys’  fees.  Entry  of  the 
proposed  Final  Judgment  will  neither 
impair  not  assist  the  bringing  of  any 
private  antitrust  actions.  Under  the 
provisions  of  Section  5(a)  of  the  Clayton 
Act,  15  U.S.C.  §  16(a),  the  proposed 
Final  Judgment  has  no  prima  facie  effect 
in  any  private  lawsuit  that  may  be 
brought  against  the  defendant. 

Procedures  Available  for  Modification  of 
the  Proposed  Final  Judgment 

The  United  States  and  OSI  have 
stipulated  that  the  Court  may  enter  the 
proposed  Final  Judgment  after 
compliance  with  the  APPA.  The 
stipulation  provides  that  entry  of  the 
Final  Judgment  does  not  constitute  any 
evidence  or  admission  by  any  party 
with  respect  to  any  issue  of  fact  or  law. 
Under  the  provisions  of  the  APPA,  the 
proposed  Final  Judgment  may  not  be 
entered  unless  the  Court  finds  that  entry 
is  in  the  public  interest.  The  Department 
believes  that  the  proposed  Final 
Judgment  provides  an  adequate  remedy 
for  the  alleged  violation  and  is  in  the 
public  interest.  The  term  of  the 
proposed  Final  Judgment  is  until  the 
divestiture  of  OSI’s  Atlanta  business  is 
accomplished. 

As  provided  by  the  APPA,  any  person 
believing  that  the  proposed  Final 
Judgment  should  be  modified  may 
submit  written  comments  within  the 
sixty-day  period  from  the  date  of 
publication  in  the  Federal  Register  to 
John  T.  Orr,  Chief,  Atlanta  Field  Office. 
Antitrust  Division,  U.S.  Department  of 
Justice,  Suite  1176,  75  Spring  Street. 
SVV.,  Atlanta,  GA  30303.  These 
comments,  and  the  Department’s 
responses,  will  be  filed  with  the  Court 
and  published  in  the  Federal  Register 
All  comments  will  be  given  due 
consideration  by  the  Department  of 
Justice,  which  remains  free  to  withdraw 
its  consent  at  any  time  prior  to  entry 
The  proposed  Final  Judgment  provides 
that  the  Court  retains  jurisdiction  over 
these  actions,  and  any  party  may  apply 
to  the  Court  for  any  other  necessary  or 
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appropriate  for  their  modification, 
interpretation  or  enforcement. 

VII 

Alternatives  to  the  Proposed  Final 
Judgment 

The  United  States  considered,  as  an 
alternative  to  the  proposed  Final 
Judgment,  litigation  to  enjoin  the  major. 
The  United  States  rejected  that 
alternative  because  the  relief  in  the 
proposed  Final  Judgment  should 
prevent  the  possible  occurrence  of 
conduct  the  effect  of  which  may  be 
substantially  to  lessen  competition  in 
the  outdoor  advertising  industry  in  the 
Atlanta  area.  The  United  States  believes 
that  in  the  hands  of  the  appropriate 
purchaser,  the  outdoor  advertising 
business  that  is  divested  will  likely 
maintain  the  present  level  of 
competition  in  the  Atlanta  area. 


VIII 


Drug  Enforcement  Administration 


Determinative  Documents 

No  documents  were  determinative  in 
the  formulation  of  the  proposed  Final 
Judgment.  Consequently,  the  United 
States  has  not  attached  any  such 
documents  to  the  proposed  Final 
Judgment. 

Dated:  September  8, 1994. 

John  T.  Orr. 

Georgia  Bar  No. :  554625. 

Justin  M.  Nicholson. 

William  G.  Traynor, 

Attorney.  Antitrust  Division,  U.S.  Department 
of  Justice.  Bichurd  B.  Russell  Building.  75 
Spring  Street  S1V.,  Suite  1 1 76,  Atlanta. 
Georgia  30303.  { 404)331-71 00. 

[FR  Doc.  94-23411  Filed  9-22-94;  8:45  am] 

BILLING  CODE  4410-01-M 


Manufacturer  of  Controlled 
Substances;  Registration 

By  Notice  dated  July  11, 1994,  and 
published  in  the  Federal  Register  on 
July  19, 1994,  (59  FR  37686),  Applied 
Science  Labs,  Division  of  Alltech 
Associates.  Inc.,  2701  Carolean 
Industrial  Drive,  P.O.  Box  440,  State 
College,  Pennsylvania  16801,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 


Methcathinone  (1237) . . . . . . . 

N-Ethylamphetamine  (1475) . - . 

N,N-Dimethylamphetamine  (1480)  . , . . . . . _ . 

4-Methylaminorex  (cis  isomer)  (1590)  . ., . 

Lysergic  acid  diethylamide  (7315) . - . 

Tetrahydrocannabinol  (7370)  . . . . . . . 

Mescaline  (7381) . . . 

3.4- Methylenedioxyamphetamine  (7400) . . 

N-Hydroxy-3,4-methylenedioxyamphetamine  (7402)  . 

3.4- Methylenedioxy-N-ethylamphetamine  (7404) . . . . . 

3.4- Methylenedioxymethamphetamine  (7405)  . . . . . . . . 

Psilocybin  (7437)  . . . . . .". . . . . ... 

Psilocyn  (7438) . . . . . . . 

N-Ethyl-1-phenyicyclohexylamine  (7455)  _ _ 

1-(1-Phenylcyciohexyl)pyrrolidine  (7458)  . . . 

1-J1-(2-Thienyl)cyclohexyl]piperidine  (7470)  . . 

Dihydromorphine  (9145)  . . . . . . . . . 

Heroin  (9200)  .....*. . . . . . . 

Normorphine  (9313) . . . . . „ . 

Amphetamine  (1 1 00)  . . . . . . 

Methamphetamine  (1105) _ _ _ _ _ _ _ _ 

1-Phenylcyclohexylamine  (7460) . . . 

Phencyclidine  (7471)  . . . . . 

Phenylacetone  (8501) . - . _ _ _ _ 

1-Piperidinocyck>hexanecarbonitrile  (8603) . . . . . . . . . 

Cocaine  (9041)  . 

Codeine  (9050)  . „ . 

Dihydrocodeine  (9120)  . , . . . 

Benzoylecgonine  (9180)  . 

Morphine  (9300)  „ . . . 

Oxymorphone  (9652)  . . . , . . . . . . . . 

Alfentanil  (9737) _ _ _ _ _ _ _ 


Schedule 


I 

I 

1 

I 

I 

1 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

II 
II 
II 
II 
II 
II 
II 
II 
II 
II 
II 
II 
II 


An  objection  was  received  and  a 
hearing  was  requested  relative  to  the 
application  of  Applied  Scienpe  Labs  as 
a  bulk  manufacturer  of  Amphetamine 
(1100),  Methamphetamine  (1105)  and 
Phenylacetone  (8501).  Arenol  Chemical 
Corporation,  subsequently  withdrew 
their  request  for  a  hearing  based  on  the 
information  provided  by  the  Applied 
Science  Labs  on  August  22, 1994,  that 
their  quota  application  for 
Amphetamine  (1100), 


Methamphetamine  (1105)  and 
Phenylacetone  (8501)  is  only  for  small 
quantities  (2  grams  each)  of  deuterium 
labeled  products  used  as  analytical 
standards.  Therefore,  pursuant  to 
Section  303  of  the  Comprehensive  Drug 
Abuse  Prevention  and  Control  Act  of 
1970  and  Title  21,  Code  of  Federal 
Regulations.  Section  1301.54(e),  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 


firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  September  16.  1994. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

1FR  Doc.  94-23576  Filed  9-22-94;  8:45  am| 

BILLING  CODE  4410-09-M 
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DEPARTMENT  OF  LABOR 

Employment  Wages  for  Federal  and  ’ 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  StaL  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 


modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
“General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,”  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  D.C.  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  “General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts”  are  listed  by 
Volume  and  State: 

Volume  II 

West  Virginia 
WV940017  (Sep.  23,  1994) 

Modification  to  General  Wage 
Determinations  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  “General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts”  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  l: 

Massachusetts 

MA940001  (Feb.  11, 1994) 

MA940017  (Aug.  12, 1994) 

MA940018  (Aug.  12, 1994) 

New  York 

NY 940010 (Feb.  11, 1994) 

NY940011  (Feb.  11, 1994) 

NY940015  (Feb.  11, 1994) 

NY 940016  (Feb.  11, 1994) 

NY 940017  (Feb.  11, 1994) 

NY940018  (Feb.  11, 1994) 

NY940021  (Feb.  11, 1994) 

NY 94 0025  (Feb.  11, 1994) 

NY940033  (Feb.  11, 1994) 


NY940037  (Feb.  11,  1994) 
NY940039  (Feb.  11, 1994) 
NY940041  (Feb.  11,  1994) 
NY 94004 3  (Feb.  11,  1994) 
NY940045  (Feb.  11, 1994) 

Volume  II: 

Pennsylvania 
PA940001  (Feb.  11, 1994) 
PA940002  (Feb.  11, 1994) 
PA940003  (Feb.  11, 1994) 
PA940004 (Feb.  11, 1994) 
PA940005 (Feb.  11,  1994) 
PA940006  (Feb.  11, 1994) 
PA940009  (Feb.  11,  1994) 

'  PA940010  (Feb.  11,  1994) 
PA940011  (Feb.  11, 1994) 
PA940013  (Feb.  11, 1994) 
PA940014  (Feb.  11, 1994) 
PA 94001 5 (Feb.  11,  1994) 
PA940016 (Feb.  11, 1994) 
PA 94001 7 (Feb.  11. 1994) 
PA940018  (Feb.  11, 1994) 
PA940019 (Feb.  11, 1994) 
PA940020  (Feb.  11, 1994) 
PA940021 (Feb.  11,  1994) 
PA940022 (Feb.  11, 1994) 
PA940023  (Feb.  11, 1994) 
PA 94002 5 (Feb.  11, 1994) 
PA940026 (Feb.  11, 1994) 
PA940027  (Feb.  11, 1994) 
PA940028  (Feb.  11, 1994) 
PA940030  (Feb.  11, 1994) 
PA940033  (Feb.  11, 1994) 
PA940037  (Feb.  11,  1994) 
PA940044  (Feb.  11, 1994) 
PA940045  (Feb.  11, 1994) 
PA940050  (Feb.  11, 1994) 
PA 940051  (Feb.  11,  1994) 
PA940053  (Feb.  11,  1994) 
PA940060  (Feb.  11,  1994) 
PA940061  (Feb.  11, 1994) 
PA940062  (Feb.  11, 1994) 
PA940063 (Feb.  11, 1994) 
PA940064  (Feb.  11, 1994) 
PA940065  (Feb.  11, 1994) 
Virginia 

VA940109  (May  27,  1994) 
West  Virginia 
WV940002  (Feb.  11, 1994) 
WV940003  (Feb.  11, 1994) 

Volume  III: 

Florida 

FL940017 (Feb.  11, 1994) 
FL940046 (Feb.  11,  1994) 
Georgia 

GA940003  (Feb.  11, 1994) 
GA940022  (Feb.  11,  1994) 
GA940040  (Feb.  11, 1994) 
GA940058  (Feb.  11, 1994) 
GA940065  (Feb.  11,  1994) 
GA940066(Feb.  11, 1994) 

Volume  TV: 

Wisconsin 

WI940003 (Feb.  11, 1994) 
Volume  V: 

Nebraska 

NE94001 1  (Feb.  11, 1994) 
New  Mexico 

NM940001  (Feb.  11, 1994) 
Oklahoma 

OK940014  (Aug.  5, 1994) 
Texas 

TX940005  (Feb.  11, 1994) 
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Volume  VI 
Montana 

MT940004  (Feb.  11,  1994) 

Nevada 

NV940001  (Feb.  11, 1994) 

NV940004  (Feb.  11,  1994) 

Utah 

UT940024  (Feb.  11, 1994) 

UT940031  (Feb.  11, 1994) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  “General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts”.  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  county.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402,  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  die  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  in  January  or 
February)  which  included  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  die  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  16th  day 
of  September  1994. 

Alan  L.  Moss, 

Director,  Division  of  Wage  Determination. 

[FR  Doc.  94-23382  Filed  9-22-94;  8:45  am] 

BILLING  CODE  4510-27-M 


Employment  and  Training 
Administration 

[TA-W-30, 171] 

Aileen’s,  Incorporated,  New  York,  New 
York;  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  1, 1994  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Aileen’s, 
Incorporated,  New  York.  New  York. 

All  workers  from  the  subject  firm  are 
covered  under  amended  certification 
(TA-W-29.494A).  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose:  and  the  investigation  has 
been  terminated 


Signed  at  Washington.  D.C  this  31st  day  of 
August  1994. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Serv  ice  Group,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  94-23622  Filed  9-22-94;  8.45  am) 

BILLING  CODE  4510-30-M 


(TA-W-29,  492] 

Banister  Shoe  Company,  U.S.  Shoe 
Corporation  Beloit,  Wisconsin; 

Negative  Determination  on  Remand 

By  an  order  dated  June  20, 1994,  the 
United  States  Court  of  International 
Trade  (USCIT)  in  Former  Employees  of 
Banister  Shoe  Company  v.  Secretary  of 
Labor  (USCIT  94-05-00260)  granted  the 
Secretary  of  Labor’s  motion  for  a 
voluntary  remand  for  further 
investigation. 

The  workers  under  this  petition  were 
initially  denied  eligibility  to  apply  for 
trade  adjustment  assistance  (TAA)  on 
March  29, 1994.  The  negative 
determination  was  published  in  the 
Federal  Register  on  April  13, 1994  (59 
FR  17570).  The  basis  for  that  decision  is 
the  fact  that  the  decreased  sales 
criterion  was  not  met. 

Banister  Shoe  is  part  of  the  retail 
division  of  U.S.  Shoe.  The  workers  are 
engaged  in  sales,  distribution,  and 
administrative  functions. 

New  findings  on  remand  show  that 
Banister  Shoe  is  a  retail  factory  outlet 
arm  for  only  a  small  portion  of  the  shoes 
manufactured  by  U.S.  Shoe.  As  a  retail 
outlet,  the  workers  are  not  engaged  in 
the  production  of  an  article  within  the 
meaning  of  the  Trade  Act  but  are 
engaged  in  performing  a  service — sales. 

Other  findings  on  remand  show  that 
Banister  Shoe  is  primarily  an  importer 
of  shoes.  Sale  services  provided  in 
support  of  imports  would  not  form  a 
basis  for  a  certification  under  the  Trade 
Act  of  1974.  Increased  import  sales 
would  have  a  positive  effect  on 
employment  at  Banister  Shoe. 

Further,  the  administrative  record 
shows  declining  profits  and  profit 
margins  in  1993  compared  to  1992. 
Profits,  profit  margins  and  prices  are  not 
worker  group  eligibility  requirements 
for  TAA  under  the  Trade  Act  and  would 
not,  in  themselves,  constitute  a  basis  for 
a  worker  group  certification. 

Conclusion 

After  reconsideration  on  remand,  I 
affirm  the  original  notice  of  negative 
determination  of  eligibility  to  apply  for 
adjustment  assistance  for  workers  and 
former  workers  on  Banister  Shoe 
Company,  Beloit,  Wisconsin. 


Signed  at  Washington,  D.C.,  this  9th  day  of 
September  1994 
•  Dated:  September  9, 1994. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Sendees,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  94-23590  Filed  9-22-94;  8:45  am] 

BILLING  CODE  4510-30-M 


(TA-W-29,  860B] 

Bull  HN  Information  Systems,  Inc. 
Phoenix,  Arizona;  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  19, 1994.  The  Notice  will  soon 
be  published  in  the  Federal  Register. 

The  Department,  on  its  own  motion, 
is  changing  that  part  of  the  certification 
(TA-W-29,  860B)  relating  to  the  April 
25,  1993  impact  date  for  workers  at  Bull 
HN  Information  Systems,  Inc.,  in 
Phoenix,  Arizona  in  order  to  avoid  a 
coverage  overlap  with  certification  TA¬ 
W-25,  527  for  the  same  group  of 
workers  at  Bull  HN  Information  Systems 
in  Phoenix,  Arizona. 

Accordingly,  the  Department  is 
deleting  the  April  25, 1993  impact  date 
set  in  TA-W-29,  860B  for  the  Phoenix, 
Arizona  workers  of  Bull  HN  Information 
Systems  and  inserting  a  new  impact 
date  of  June  25, 1993  for  the  Phoenix 
workers. 

The  amended  notice  applicable  to 
TA-W-29,  860B  is  hereby  issued  as 
follows: 

All  workers  Bull  HN  Information  Systems, 
Inc.,  Phoenix,  Arizona  engaged  in 
employment  related  to  the  production  of 
computers  who  became  totally  or  partially 
separated  from  employment  on  or  after  June 
25, 1993  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  D.C.,  this  12th  day 
of  September,  1994. 

James  D.  Van  Erden, 

Administrator,  Office  of  Work-Based 
Learning. 

[FR  Doc.  94-23626  Filed  9-22-94:  8:45  am] 

BILLING  CODE  4510-30-M 


[TA-W-30, 21 4] 

Dresser  Industries  Guiberson  AVA 
Division  Dallas,  Texas;  Termination 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  15,  1994  in  response 
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to  a  worker  petition  which  was  filed  on 
August  15, 1994  on  behalf  of  workers  at 
Dresser  Industries,  Cuiberson  AVA 
Division,  Dallas,  Texas. 

An  active  investigation  covering  the 
petitioning  group  of  workers  is  currently 
in  effect  (TA--W-29.931).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  D.C.  this  7th  day  of 
September,  1994. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  94-23627  Filed  9-22-94;  8:45  am] 

BILLING  CODE  4510-30-M 


[TA-W-30,187] 

Eddie  Haggar  Limited,  Incorporated 
Nahunta,  GA;  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  8, 1994  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Eddie  Haggar 
Limited,  Incorporated,  Nahunta, 

Georgia. 

All  workers  from  the  subject  firm  are 
covered  under  amended  certification 
(TA-W-29.638B).  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose;  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC  this  2nd  day  of 
September,  1994. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Service  Group,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  94-23623  Filed  9-22-94;  8:45  ami 
BILUNG  CODE  4510-30-M 


[TA-W-29,971] 

First  Inertia  Switch;  Grand  Blanc,  Ml 
Revised  Determination  on  Reopening 

On  August  30, 1994,  the  Department, 
on  its  own  motion,  reopened  its 
investigation  for  workers  of  the  subject 
firm. 

Investigation  findings  show  that  the 
subject  firm  was  a  contract-supplier  for 
linear  accelerometers  to  General  Motors. 
The  findings  show  substantial  worker 
separations  in  the  first  half  of  1994. 

New  findings  on  reopening  show  a 
decline  in  production  of  linear 
accelerometers  in  the  first  half  of  1994 
compared  with  the  same  period  in  1993. 
Other  findings  on  reopening  show  that 
the  subject  firm  lost  a  major  contract  to 
1  an  offshore  bidder  for  accelerometers  for 


General  Motors  Corporation,  Delco 
Chassis  Division  G.M.  cars  during  the 
relevant  period. 

Conclusions 

After  careful  consideration  of  the  new 
facts  obtained  on  reopening,  it  is 
concluded  that  workers  and  former 
workers  of  First  Inertia  Switch,  Grand 
Blanc,  Michigan  are  adversely  affected 
by  increased  imports  of  articles  that  are 
like  or  directly  competitive  with 
accelerometers  produced  at  the  subject 
firm.  In  accordance  with  the  provisions 
of  the  Act,  I  make  the  following  revised 
determination  for  workers  of  First 
Inertia  Switch,  Grand  Blanc,  Michigan. 

All  workers  of  First  Inertia  Switch,  Grand 
Blanc,  Michigan  who  became  totally  or 
partially  separated  from  employment  on  or 
after  May  25, 1993  through  two  years  from 
the  date  of  certification  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974 
Signed  in  Washington,  D.C.  this  2nd  day  of 
September,  1994. 

Violet  Thompson, 

Deputy  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  94-23621  Filed  9-22-94;  8:45  am] 

BILLING  COOE  4510-30-M 


[TA-W-28,165,  TA-W— 28.165A  California, 
TA-W-28.165C  Texas,  TA-W-28.165B 
Massachusetts,  TA-W-28.165D  Illinois] 

Genicom  Corporation  Waynesboro, 
Virginia  and  Operating  in  the  Following 
States;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  1, 1993,  applicable  to  all  workers 
of  the  subject  firm  engaged  in  the 
production  of  printers  or  printer  parts. 
The  notice  was  published  in  the  Federal 
Register  on  March  26, 1993  (58  FR 
16420). 

At  the  request  of  the  company,  the 
Department  again  reviewed  its 
certification  for  the  workers  of  Genicom 
Corporation  in  Waynesboro,  Virginia. 
New  findings  show  that  several 
application  engineers  which  support 
Genicom’s  sales  of  printers  were  laid  off 
in  California,  Massachusetts,  Texas  and 
Illinois. 

The  intent  of  the  Department’s 
certification  is  to  include  all  workers 
who  were  adversely  affected  by 
increased  imports.  Accordingly,  the 
Department  is  amending  its  certification 
to  include  worker  separations  in 


California,  Massachusetts,  Texas  and 
Illinois. 

The  amended  notice  applicable  to 
TA-W-28,165  is  hereby  issued  as 
follows; 

All  workers  of  Genicom  Corporation, 
Waynesboro,  Virginia  and  operating  in  the 
following  states  of  California,  Massachusetts, 
Texas  and  Illinois  engaged  in  the  production 
or  sales  of  printers  or  printer  parts  who 
became  totally  or  partially  separated  from 
employment  on  or  after  December  14, 1991 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  in  Washington,  DC,  this  12th  day  of 
September,  1994. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  94-23588  Filed  9-22-94;  8:45  ami 

BILUNG  CODE  4510-30-M 


[TA-W-28,913] 

Halliburton  Energy  Services  Group; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  erf  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 
applicable  to  all  workers  of  the  subject 
firm. 

The  certification  notice  was  issued  on 
September  30, 1993  and  published  in 
the  Federal  Register  on  October  21, 

1993  (58  FR  54377). 

At  the  request  of  the  State  Agency,  the 
Department  again  reviewed  the 
certification  for  workers  of  the  subject 
firm.  The  investigation  findings  show 
that  some  of  the  claimants’  wages  are 
reported  under  an  unemployment 
insurance  (UI)  tax  account  for 
Halliburton  Company. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  amended  notice  applicable  to 
TA-W-28,913  is  hereby  issued  as 
follows; 

All  workers  of  Halliburton  Energy  Services 
Group,  also  known  as  (a/k/a)  Halliburton 
Company,  Houston,  Texas  who  became 
totally  or  partially  separated  from 
employment  on  or  after  August  22, 1992  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.,  this  13th  day 
of  September  1994. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  94-23625  Filed  9-22-94;  8:45  am1 

BILLING  CODE  4510-30-M 
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Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Aet  of  1974  (“the  Act”)  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 


adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  w'hich  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  3, 1994. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 

Appendix 


subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  3,  1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW.. 
Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  6th  day  of 
September  1994. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment  j 

Services,  Office  of  Trade  Adjustment 

Assistance. 


Petitioner  (union/workers/firm) 

Location 

Date 

received 

Date  of 
petition 

Petition  No. 

Articles  produced 

Highland  Yarn  Mills  (ACTWU)  . 

High  Point,  NC . 

09/06/94 

07/21/94 

30,269 

Yarns. 

Crystie  Fashions  (Wkrs) . 

Wyoming,  PA  . 

09/06/94 

08/25/94 

30,270 

Ladies’  and  Girls  Formal  Dresses. 

Chevron  Chemical  Co  (Wkrs)  . 

St.  Louis,  MO . 

09/06/94 

08/21/94 

30,271 

Dry  and  Liquid  Pesticides. 

Western  Publishing  Co  (Co/Wkrs) 

Fayetteville,  NC  . 

09/06/94 

08/29/94 

30,272 

Games  and  Jigsaw  Puzzles. 

General  Electric-Engine  Services 

Ontario,  CA  . 

09/06/94 

08/26/94 

30,273 

Jet  Engine  Overhaul  and  Repair. 

(Wkrs). 

Moore  Business  Forms  (Wkrs)  . 

Jerome,  ID  . 

09/06/94 

08/24/94 

30,274 

Business  Forms. 

Brown  Shoe  Co  (HCCW)  . 

Steelville,  MO . 

09/06/94 

08/18/94 

30,275 

Shoe  Components. 

Ampex  Recording  Media  Corp 

Opelika,  AL  . 

09/06/94 

08/25/94 

30,276 

Magnetic  Recording  Tape. 

(Wkrs). 

Unocal  Energy  Resources  (Wkrs)  . 

Houston,  TX . 

09/06/94 

08/19/94 

30,277 

Oil  and  Gas. 

Ward  Paper  Co  (UPIU)  . 

Merrill,  Wl . 

09/06/94 

08/23/94 

30,278 

Fine  Writing  Paper. 

Oklahoma  Gas  &  Electric  (Wkrs)  .. 

Red  Rock,  OK . 

09/06/94 

08/19/94 

30,279 

Electricity. 

Savoy  Div  of  Posso  Corp  (Wkrs)  .. 

Woodbury,  TN . 

09/06/94 

08/20/94 

30,280 

Storage  Racks  for  CD’s  and  Cas- 

settes. 

Scott  Worldwide  Northwest  Oper- 

Everett,  WA . 

09/06/94 

08/23/94 

30,281 

Market  Pulp  and  Sanitary  Paper. 

ation  (AWPPW). 

Ohmeda  Medical  Devices,  Inc 

Oxnard,  CA  . 

09/06/94 

08/19/94 

30.282 

Pressure  Transducers  and  Acces- 

(Co). 

sories. 

Mary  Fashions,  Inc  flLGWU)  . 

Bath,  PA . 

09/06/94 

08/23/94 

30,283 

Ladies  Sportswear. 

Lasky  Co  (ALA)  . 

Millburn,  NJ . 

09/06/94 

08/23/94 

30,284 

Offset  Printed  Materials. 

Donahue  Oil  Co  (Co)  . 

Mt  Carmel,  IL . 

09/06/94 

08/23/94 

30,285 

Oil  and  Gas. 

Dana  Corp  (Co) . 

Pueblo,  CO  . 

09/06/94 

08/24/94 

30 ’286 

Aluminum  Pistons. 

Code-A-Phone  Corp  (Wkrs)  . 

Clackamas,  OR . 

09/06/94 

08/15/94 

30  ’287 

Provide  Phone  Services 

Beth  Energy  Mines  (UMWA) . 

Ebensburg,  PA . 

09/06/94 

06/27/94 

30 ’288 

Steel. 

Baytech,  Inc  (Wkrs) . 

Midland,  TX . 

09/06/94 

08/22/94 

30’289 

Oil  and  Gas. 

BP  Exploration  (Alaska),  Inc 

Anchorage,  AK . 

09/06/94 

08/23/94 

30 ’290 

Oil  and  Gas. 

(Wkrs). 

General  Electric  (Wkrs)  . 

Schenectady,  NY  . 

09/06/94 

08/16/94 

30  291 

Aidoil  for  Steam  Turbines. 

Full  Systems  Textron  (Wkrs) . 

Zeeland,  Ml . 

09/06/94 

08/17/94 

30^292 

nents. 

Enogex,  Inc  (Co)  . 

Oklahoma  City,  OK  . 

09/06/94 

08/23/94 

30  293 

Natural  Gas 

Enogex,  Inc  (Co)  . 

Oakwood,  OK  . 

09/06/94 

08/23/94 

30  294 

Natural  Gas 

Enogex,  Inc  (District)  (Co) . . . 

Callumet,  OK  . 

09/06/94 

08/23/94 

30  295 

Natural  Gas. 

Fnogex,  Inc  (Plant)  (Co)  . 

Callumet,  OK  . 

09/06/94 

08/23/94 

30  296 

Natural  Gas 

Enogex,  Inc  (Co)  . 

Cordell,  OK  . 

09/06/94 

08/23/94 

30  297 

Natural  Gas 

Enogex,  Inc  (Co)  . 

Edmond,  OK  . 

09/06/94 

08/23/94 

30  298 

Enogex,  Inc  (Co)  . 

Minco,  OK  . 

09/06/94 

08/23/94 

30  299 

Enogex,  Inc  (Co)  . 

Konawa,  OK . 

09/06/94 

08/23/94 

30,300 

Natural  Gas. 

(FR  Doc.  94-23585  Filed  9-22-94;  8:45  am] 

BILUNG  CODE  45H>-30-M 


[TA-W-30,247] 

Martin  Marietta — Aerospace  Division 
Utica,  New  York;  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  29, 1994  in  response 


to  a  worker  petition  which  was  filed  on 
August  22, 1994  on  behalf  of  workers 
producing  printed  circuit  boards  at 
martin  Marietta,  Aerospace  Division, 
Utica,  New  York. 

An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  (TA-W-27,877).  The  certification 
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was  issued  under  the  name  “General 
Electric  Company,  Aerospace  Electronic 
Systems”  and  was  subsequently 
amended  to  reflect  the  name  of  the 
successor-in-interest  firm,  Martin 
Marietta.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington,  D.C.  this  13th  day 
of  September,  1994. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Service  Group,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  94-23624  Filed  9-22-94.  8:45  am) 

BILLING  CODE  4510-30-M 


[TA-W-29,768] 

Normandy  Manufacturing  Company, 
Inc.,  Paducah,  Kentucky;  Revised 
Determination'on  Reconsideration 

On  August  30, 1994,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  the  former  workers 
of  the  subject  firm.  The  notice  was 
published  in  the  Federal  Register  on 
September  9,  1994  (59  FR  46669). 

Investigation  findings  show  that  all 
production  ceased  in  March  1994  when 
all  production  workers  were  laid  off. 

U.S.  imports  of  women’s  and  girls’ 
dresses,  slacks  and  shorts,  blouses  and 
shirts  increased  absolutely  in  1993 
compared  to  1992. 

On  reconsideration,  the  Department 
surveyed  the  subject  firm’s  major 
declining  customers  for  the  relevant 
period.  The  survey  findings  show  that 


customers  accounting  for  a  substantial 
portion  of  the  subject  firm’s  sales  in 
1993  increased  their  import  purchases 
of  women’s  apparel  while  reducing  their 
purchases  from  the  subject  firm. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  the  former  workers  of 
Normandy  Manufacturing  Company, 
Inc.,  in  Paducah,  Kentucky  were 
adversely  affected  by  increased  imports 
of  articles  like  or  directly  competitive 
with  women’s  apparel  produced  at 
Normandy  Manufacturing  Company, 
Inc.,  in  Paducah,  Kentucky. 

All  workers  of  Normandy  Manufacturing 
Company,  Inc.,  in  Paducah,  Kentucky  who 
became  totally  or  partially  separated  from 
employment  on  or  after  April  4, 1993  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D  C.,  this  13th  day 
of  September  1994. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  94-23628  Filed  9-22-94:  8:45  ami 

BILLING  CODE  4510-30-M 


Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221  (a) 
of  the  Trade  Act  of  1974  (“the  Act”)  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 

Appendix 


Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  begin  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may- 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  3, 1994. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  3, 1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.YV., 
Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  29th  day 
of  August,  1994. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  &  Reemploymenl 
Services  Office  of  Trade  Adjustment 
Assistance. 


Petitioner  (union/workers/firm) 

- 1 

Location 

Date  re¬ 
ceived 

Date  of  peti¬ 
tion 

Petition  No. 

Articles  produced 

Occidental  Chemical  Corp  (Wkrs)  ... 

White  Springs,  FL  . 

08/29/94 

07/12/94 

30,243 

Phosphoric  Acid. 

Leggett  &  Platt,  Inc  (Wkrs) . 

Chicago,  IL  . 

08/29/94 

07/11/94 

30,244 

Beds,  Headboards,  and  Foot¬ 
boards. 

Transportation  Manufacturing  Corp 
(Wkrs). 

Schenectady,  NY  . 

08/29/94 

07/15/94 

30,245 

Rebuild  RTS  Brand  City  Transit 
Buses. 

Century  Mills  (Co)  . 

Wilmington,  NC  . 

08/29/94 

08/24/94 

30,246 

Pocket  Tees,  Crew  Shirts  and  Tur¬ 
tle  Necks. 

Martin  Marietta  Aerospace 

(IAMAW). 

Utica,  NY  . 

08/29/94 

08/22/94 

30,247 

Circuit  Board  Shop  Assembly  and 
Repair. 

Kloehn  Co.,  Inc  (Wkrs) . 

Brea,  CA . 

08/29/94 

08/22/94 

30,248 

Fluidic  System. 

Vought  Aircraft  Co  (UAW) . 

Dallas,  TX . . 

08/29/94 

08/10/94 

30,249 

Aircraft  Parts  and  Assemblies. 

Washington  Scientific  Industries 
(Wkrs). 

Owatonna,  MN  . 

08/29/94 

08/17/94 

30,250 

Precision  Machining. 

UNISYS  Corp  (Wkrs)  . 

Roseville,  MN  . 

08/29/94 

06/02/94 

30,251 

Computers. 

Sealy  Connecticut,  Inc  (Wkrs) . 

Oakville,  CT . 

08/29/94 

08/04/94 

30,252 

Mattresses  and  Box  Springs 

Royal  Sound  Co.,  Inc  (Co) . 

Eatontown,  NJ  . 

08/29/94 

08/16/94 

30,253 

Car  Stereos  and  Accessories. 

Pegasus  Gold  Corp  (Wkrs)  . 

Butte,  MT . 

08/29/94 

08/15/94 

30,254 

Exploration  of  Gold,  Silver  and 
Lead-Zinc. 

PCA  East  (Wkrs)  . 

Piscataway,  NJ . 

08/29/94 

09/10/94 

30,255 

Hair  Sprays,  Conditioners,  etc. 

Muelhens,  Inc  (Wkrs)  . 

New  York,  NY  . 

08/29/94 

08/19/94 

30.256 

30.257 

Perfumes,  Cosmetics. 

Morton  Int’l  (Wkrs) . 

Beverly,  MA  . 

08/29/94 

08/01/94 

Metal  Products  and  Sodium  Hy 
dride. 
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Appendix— Continued 

- 

Petitioner  (union/workers/firm) 

Location 

Date  re¬ 
ceived 

Date  of  peti¬ 
tion 

Petition  No. 

Articles  produced 

IBM  LSCD  Glendale  Lab  (Wkrs) . 

Endicott,  NY  . 

08/29/94 

07/29/94 

30,258 

Mainframe  Computer  Hardware, 
Software. 

Contrart  Fusing  (ILGWU)  . 

Duryea,  PA . 

08/29/94 

08/19/94 

30,259 

Fused  Material  For  Dresses. 

C  &  T  Machine  Shop  (Wkrs) . 

Comanche,  OK . 

08/29/94 

08/16/94 

30,260 

Fabricate  Drilling  Equipment. 

Alan  Bradley  (Wkrs)  . 

Fairfield,  NJ  . 

08/29/94 

08/19/94 

30,261 

Digital  Encoding  Systems. 

Mud  Co.,  Inc  (Wkrs) - 

Wichita,  KS . 

08/29/94 

07/20/94 

30,262 

Drilling  Fluids. 

M.M.  Fashions/Veneto  Originals 

Hoboken,  NJ  . 

08/29/94 

08/11/94 

30,263 

Ladies’  Coats. 

(ILGWU). 

Londontown  Corp  (ACTWU)  . . 

Baltimore,  MD  . 

08/29/94 

08/15/94 

30,264 

Men’s  and  Ladies’  Rainwear. 

1  an  Tftc.hnolngies,  Inc  (Co)  . 

Bedford,  MA  . 

08/29/94 

08/17/94 

30,265 

Diskettes. 

Hercules,  Inc— Aqualon  Div  (Col 

Parlin,  NJ . 

08/29/94 

08/16/94 

30,266 

Nitrocellulose. 

ICW). 

Romic  Enterprises  (Wkrs)  . 

Passaic,  NJ  . 

08/29/94 

08/05/94 

30,267 

Ladies’  Blouses. 

Born  Shoe  Co/Brown  Group,  Inc 

Clayton,  MO  . 

08/29/94 

08/16/94 

30,268 

Administrative  Services. 

(Co). 

IFR  Doc.  94-23586  Filed  9-22-94;  8:45  am) 

BILUNG  CODE  4510-30-P 

[TA-W-29,825] 

Washington  Energy  Resources 
Company  (WERCO),  Seattle, 
Washington;  Dismissal  of  Application 
for  Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Washington  Energy  Resources  Co., 
(WERCO),  Seattle,  Washington.  The 
review  indicated  that  the  application 
contained  no  new  substantial 
information  which  would  bear 
importantly  on  the  Department’s 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 
TA-W-29,825;  Washington  Energy 
Resources  Co.,  (WERCO),  Seattle, 
Washington  (September  8, 1994) 

Signed  at  Washington,  D.C.  this  12th  day 
of  September,  1994. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  &  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  94-23587  Filed  9-22-94;  8:45  am) 

BILLING  CODE  4510-30-M 

Job  Training  Partnership  Act:  Native 
American  Employment  and  Training 
Council,  Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463),  as  amended,  and  section 
401(h)(1)  of  the  Job  Training  Partnership 
Act  (JTPA),  as  amended  (29  U.S.C. 
1671(h)(1),  notice  is  hereby  given  of  a 
meeting  of  the  Native  American 
Employment  and  Training  Council. 


Time  and  Date:  The  meeting  will  begin  at 
9:00  a.m.  on  October  25, 1994,  and  continue 
until  close  of  business  that  day;  and  will 
reconvene  on  October  26, 1994,  and  adjourn 
at  close  of  business  that  day.  From  3:00  to 
5:00  p.m.  on  October  25  will  be  reserved  for 
participation  and  presentations  by  members 
of  the  public. 

Place:  Rooms  N-4437  B,  C  &  D,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  Washington,  DC  20210 
Status:  The  meeting  will  be  open  to  the 
public.  Persons  with  disabilities,  who  need 
special  accommodations,  should  contact  the 
undersigned  no  less  than  10  days  before  the 
meeting. 

Matters  to  be  Considered:  The  agenda  will 
focus  on  the  following  topics:  proposed 
regulations,  automated  reporting  pilot, 
program  vision  and  strategic  plans,  technical 
assistance  and  training,  national  conference 
resolutions,  and  reinvention  activities. 

Contact  Person  for  More  Information: 
Thomas  M.  Dowd,  Chief,  Division  of  Indian 
and  Native  American  Programs,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  N-4641,  Washington, 
DC  20210.  Telephone:  202-219-8502  (this  is 
not  a  toll-free  number). 

Signed  at  Washington.  DC,  this  19th  day  of 
Sept.,  1994. 

Doug  Ross, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  94-23629  Filed  9-22-94;  8:45  am] 

BILLING  CODE  4510-30-44 

[NAFTA— 00132) 

F.C.I.  Freeman,  SD;  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

On  August  15, 1994,  the  company 
requested  administrative 
reconsideration  of  the  Department  of 
Labor’s  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance  for  workers  at 
the  subject  firm.  The  Department’s 


Negative  Determination  was  issued  on 
July  19, 1994  and  was  published  in  the 
Federal  Register  on  July  28, 1994  (59  FR 
38495). 

The  company  submitted  additional 
data  showing  that  the  bulk  of  Mexican 
production  of  back  supports  occurred 
after  January  1994  which  resulted  in  the 
termination  of  back  support  production 
at  Freeman. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor’s  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  DC,  this  9th  day  of 
September  1994. 

Victor  J.  Trunzo, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  94-23589  Filed  9-22-94;  8:45  am] 
BILLING  CODE  4510-30-M 


[NAFTA-00160] 

Philips  Lighting  Company  Philips 
Electronics  North  American 
Washington,  PA;  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

On  August  15, 1994,  one  of  the 
petitioners  requested  administrative 
reconsideration  of  the  Department  of 
Labor’s  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance  for  workers  at 
the  subject  firm.  The  Department’s 
Negative  Determination  was  issued  on 
August  2, 1994  and  will  soon  be 
published  in  the  Federal  Register. 

The  petitioner  claims  that  the 
Washington  facility  warehoused 
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automotive  lamps  that  were  produced  at 
a  certified  facility  of  Philips  Lighting. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claims 
are  of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor’s  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  D.C.,  this  6th  day  of 
September  1994. 

James  D.  Van  Erden, 

Administrator,  Office  of  Work-Based 
Learning. 

[FR  Doc.  94-23620  Filed  9-22-94;  8:45  ami 

BILLING  CODE  4510-30-M 

Occupational  Safety  and  Health 
Administration 

Advisory  Committee  on  Construction 
Safety  and  Health;  Full  Committee 
Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Construction 
Safety  and  Health,  established  under 
section  107(e)(1)  of  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40 
U.S.C.  333)  and  section  7(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  656),  will  meet  on 
October  12-13, 1994  at  the  Frances 
Perkins  Building,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NVV., 
Room  N-3437A-C,  Washington,  DC. 

The  meeting  is  open  to  the  public  and 
will  begin  at  9  a.m.  on  each  day. 

At  this  meeting,  OSHA  will  consult 
with  the  Advisory  Committee  regarding 
any  construction-specific  considerations 
raised  by  the  provisions  of  the 
Ergonomics  Protection  standard,  which 
is  under  development.  The  Agency  will 
also  consult  the  Advisory  Committee 
regarding  any  construction-specific 
considerations  raised  by  the  draft  notice 
of  proposed  rulemaking  for 
Recordkeeping,  and  by  the  proposed 
rule  for  Abatement  Verification.  In 
addition,  the  Agency  will  brief  the 
Advisory  Committee  regarding  the  draft 
proposed  rule  for  occupational  exposure 
to  Chromium,  insofar  as  that  rulemaking 
relates  to  construction  employment,  and 
regarding  the  new  focused  construction 
inspection  policy. 

Written  data,  views  or  comments  may 
be  submitted,  preferably  with  20  copies, 
to  the  Division  of  Consumer  Affairs,  at 
the  address  provided  below.  Any  such 
submissions  received  prior  to  the 
meeting  will  be  provided  to  the 
members  of  the  Committee  and  will  be  * 
included  in  the  record  of  the  meeting. 
Anyone  wishing  to  make  an  oral 
presentation  should  notify  the  Division 


of  Consumer  Affairs  before  the  meeting. 
The  request  should  state  the  amount  of 
time  desired,  the  capacity  in  which  the 
person  will  appear  and  a  brief  outline  of 
the  content  of  the  presentation.  Persons 
who  request  the  opportunity  to  address 
the  Advisory  Committee  may  be 
allowed  to  speak,  as  time  permits,  at  the 
discretion  of  the  Chairman  of  the 
Advisory  Committee.  Individuals  with 
disabilities  who  wish  to  attend  the 
meeting  should  contact  Tom  Hall,  at  the 
address  indicated  below,  if  special 
accommodations  are  needed. 

For  additional  information  contact: 
Tom  Hall,  Division  of  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration,  Room  N-3647,  200 
Constitution  Avenue,  NW.t  Washington, 
DC,  20210,  Telephone  202-219-8615. 
An  official  record  of  the  meeting  will  be 
available  for  public  inspection  at  the 
Division  of  Consumer  Affairs. 

Signed  at  Washington,  D  C.  this  19th  day 
of  September,  1994. 

Joseph  A.  Dear, 

Assistant  Secretary  of  Labor. 

(FR  Doc.  94-23584  Filed  9-22-94;  8:45  ami 
BILLING  CODE  4510-26-M 


MARTIN  LUTHER  KING,  JR.  FEDERAL 
HOLIDAY  COMMISSION 

Meeting 

AGENCY:  Martin  Luther  King,  Jr.  Federal 
Holiday  Commission. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Act,  Public  Law  92- 
463,  as  amended,  the  Martin  Luther 
King,  Jr.  Federal  Holiday  Commission 
announces  a  forthcoming  meeting  of  the 
Commission. 

.  Date:  October  6, 1994. 

Time:  1:00  p.m.-3:30  p.m. 

Location:  U.S.  House  of 
Representatives,  2168  Rayburn  House 
Office  Building,  Gold  Room, 
Washington,  D.C.  The  public  is  invited. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerrie  Maccannon,  Executive  Officer, 
Washington  Office  (202)  708-1005. 

Dated:  August  30, 1994. 

Gerrie  Maccannon, 

Executive  Officer. 

[FR  Doc.  94-23554  Filed  9-22-94;  8:45  ami 

BILLING  CODE  4210-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  94-072] 

NASA  Advisory  Council,  NASA 
Laboratory  Federal  Review  Task  F  orce; 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 

L.  92—463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Federal  Laboratory  Review  Task  Force 
of  the  NASA  Advisory  Council. 

DATES:  October  4, 1994,  8:30  a.m.  to  5 
p.m.;  October  5, 1994,  8:00  a.m.  to  5 
p.m.;  and  October  6, 1994, 8:00  a.m.  to 
4:30  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Program  Review 
Center,  Ninth  Floor,  Room  9H40,  300  E 
Street,  SW,  Washington,  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  L.  Kline,  Code  AE,  National 
Aeronautics  and  Space  Administration. 
Washington,  DC  20546,  202/358-^697. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Task  Force  Ethics  and  Conflict  of 
Interest  Discussion 
— Task  Force  Operating  Approach 
5 — OSTP  Perspective  on  Inter-Agency 
Review  of  Federal  Laboratory  Review 
and  NASA  Laboratory  System  as  a  Part 
of  this  Process 
— NASA  Today  Overview 
— Strategic  Enterprise  Activities  in 
Support  of  the  NASA  Strategic  Plan 
— Planning  for  Conduct  of  Task  Force 
Review 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor’s  register. 

Dated:  September  15, 1994. 

Timothy  M.  Sullivan, 

Advisory  Committee  Management  Ojficer. 

IFR  Doc.  94-23514  Filed  9-22-94,  8  45  am) 
BILLING  CODE  7510-01-M 

NATIONAL  SCIENCE  FOUNDATION 

Permits  Issued  Under  the  Antarctic 
Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  of  1978, 
Public  Law  95-541. 
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SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 

This  is  the  required  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy,  Permit  Office, 
Office  of  Polar  Programs,  Rm.  755, 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
SUPPLEMENTARY  INFORMATION:  On  August 
8, 1994,  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  permit  applications 
received.  Permits  were  issued  on 
September  7, 1994  to  the  following 
applicants: 

Gerald  L.  Kooyman,  Permit  #95-003 
Wayne  Z.  Trivelpiece,  Permit  #95-004 
Diana  W.  Freckman,  Permit  #95-005 
Arthur  L.  DeVries,  Permit  #95-006  and 
#95-007 

Ron  Naveen,  Permit  #95-013 
Nadene  G.  Kennedy, 

Permit  Office. 

(FR  Doc.  94-23548  Filed  9-22-94;  8:45  am] 

BILUNG  CODE  7555-01-M 


Permit  Applications  Received  Under 
the  Antarctic  Conservation  Act  of  1978 
(P.L.  95-641) 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  Permit  Applications 
Received  under  the  Antarctic 
Conservation  Act  of  1978,  P.L.  95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 

NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  at  Title 
45  Part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 

DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  these  permit 
applications  by  October  19, 1994. 

Permit  applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  Room  755, 
Office  of  Polar  Programs,  National 
Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  Virginia  22230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy  at  the  above 
address  or  (703)  306-1031. 
SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Public  Law  95-541),  has 
developed  regulations  that  implement 


the  “Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora”  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  a 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest. 

The  applications  received  are  as 
follows: 

Permit  Application  No.  95-019 

1.  Applicant  William  R.  Fraser, 

Biology  Department,  Montana  State 
University,  Bozeman,  Montana  59717. 

Activity  for  Which  Permit  Is 
Requested:  Taking.  The  applicant 
requests  permission  to  tag  200  Adelie 
penguins  using  the  subcutaneous  tag 
method.  The  tagging  of  penguins  is  part 
of  a  long-term  ecological  research 
(LTER)  program  studying  the  relating 
variability  in  seabird  reproductive 
success,  survival  and  recruitment  to 
fluctuations  in  certain  biotic  and  abiotic 
features  in  their  environment. 

Location:  Palmer  Station  vicinity  and 
nearby  islands. 

Dates:  October  15. 1994-May  15, 

1995. 

Permit  Application  No.  95-020 

2.  Applicant:  William  R.  Fraser, 
Biology  Department,  Montana  State 
University,  Bozeman,  Montana  59717. 

Activity  for  Which  Permit  is 
Requested:  Take.  The  applicant 
proposes  to  continue  work  associated 
with  the  Long-Term  Ecological  Research 
(LTER)  on  the  Antarctic  Marine 
Ecosystem  project  studying  the  relating 
variability  in  seabird  reproductive 
success,  survival  and  recruitment  to 
fluctuations  in  certain  biotic  and  abiotic 
features  in  their  environment.  This  work 
involves  censusing  populations: 
marking,  weighing  and  measuring 
adults,  chicks  and  eggs;  obtaining  diet 
samples:  and  placing  radio  transmitters 
on  some  individuals  to  develop  profiles 
on  foraging  efforts.  As  in  the  past,  all 
seabirds  involved  in  the  research  will  be 
released  unharmed. 

Location:  Palmer  Station  vicinity  and 
nearby  islands  accessible  by  zodiac. 

Dates:  October  15, 1994-15  May  1995. 

Permit  Application  No.  95-021 

3.  Applicant:  William  R.  Fraser, 
Biology  Department,  Montana  State 
University,  Bozeman,  Montana  59717. 

Activity  for  Which  Permit  is 
Requested:  Enter  Specially  Protected 


Area  and  Enter  Site  of  Special  Scientific 
Interest.  The  applicant  requests 
permission  to  enter  Litchfield  Island 
(SPA  #17)  3  times  per  week  for  1-2 
hours  to  census  penguins  and  other 
seabirds  breeding  on  the  island.  The 
island  can  be  accessed  safely  and  easily 
at  time  of  the  year  when  sea  ice  and  bad 
weather  make  access  to  other  penguin 
rookeries  difficult  or  impossible.  The 
applicant  relies  heavily  on  the  ability  to 
document  weekly  changes  in  penguin 
populations  and  breeding  effort.  This 
island  has  thus  become  a  reliable  source 
of  long-term  comparative  data  on 
penguin  demography  important  to  the 
hypotheses  being  tested  by  the  LTER. 

All  visited  will  be  restricted  to  the 
unvegetated  parts  of  the  island. 

In  addition,  the  applicant  would  also 
like  to  enter  Biscoe  Point,  Anvers  Island 
(SSSI  #20)  on  5  separate  occasions  to 
census  penguins  and  other  seabirds. 
Some  penguins  banded  as  chicks  are  not 
returning  to  their  natal  colonies,  but  are 
instead  moving  to  colonies  on  islands 
quite  distant  from  Palmer.  The  applicant 
needs  to  document  how  pervasive  this 
trend  is  by  finding  previously  banded 
birds  so  as  to  adequately  incorporate 
them  into  data  on  survival  and 
recruitment. 

Location:  SPA  #17 — Litchfield  Island, 
and  SSSI  #20 — Biscoe  Point,  Anvers 
Island. 

Dates:  October  15. 1994-May  15, 

1995. 

Permit  Application  No.  95-022 

4.  Applicant:  Arthur  L.  DeVries, 
Department  of  Physiology,  University  of 
Illinois,  407  S.  Goodwin  Avenue, 
Urbana,  Illinois  61801. 

Activities  for  Which  Permit  is 
Requested:  Enter  Site  of  Special 
Scientific  Interest.  The  applicant 
requests  permission  to  enter  Site  of 
Special  Scientific  Interest  #18 — 
Northwest  White  Island,  McMurdo 
Sound  to  take  temperature-salinity 
measurements  through  an  open  crack 
located  near  the  north-west  comer  of  the 
island.  This  is  the  only  known  open 
crack  in  the  Ross  Ice  Shelf  that  gives 
access  to  the  waters  beneath  the  shelf. 

A  distance  of  several  hundred  meter 
will  be  maintained  from  the  occasional 
seal  that  uses  the  crack  for  access. 

Location:  SSSI  #18 — North-West 
White  Island,  McMurdo  Sound. 

Dates:  December  1, 1994-March  15. 
1995. 

Nadene  G.  Kennedy, 

Permit  Office.  Office  of  Polar  Programs. 

[FR  Doc.  94-23547  Filed  9-22-94;  8:45  am] 
BILLING  CODE  7555-01-M 
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NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-440] 

The  Cleveland  Electric  Illuminating 
Company,  et  al.;  Perry  Nuclear  Power 
Plant,  Unit  No.  1;  Notice  of  Withdrawal 
of  Remaining  Portion  of  an 
Amendment  Request  to  Facility 
Operating  License  and  Associated 
Exemption  Request 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  and  Toledo  Edison  Company 
(the  licensees)  of  the  Perry  Nuclear 
Power  Plant  (PNPP),  Unit  No.  1,  located 
in  Lake  County,  Ohio,  have  withdrawn 
the  remaining  portion  of  a  proposed 
license  amendment  and  an  associated 
request  for  an  exemption  to  10  CFR  Part 
50.  Appendix  J,  in  a  letter  dated 
September  2, 1994. 

In  a  letter  dated  March  1, 1993  (PY- 
CEI/NRR-1576L),  the  licensees 
requested  a  change  to  the  PNPP 
Technical  Specifications  regarding  the 
primary  containment.  Associated  with 
part  of  the  license  amendment  request 
was  a  request  for  an  exemption  to  10 
CFR  Part  50,  Appendix  J,  “Primary 
Reactor  Containment  Leakage  Testing 
for  Water-Cooled  Power  Reactors,” 
which  was  contained  in  a  letter  dated 
March  1, 1993  (PY-CEI/NRR-1577L). 
The  requested  license  amendment  was 
noticed  in  the  Federal  Register  on 
March  30, 1994  (59  FR  14896).  In  a 
letter  dated  May  26, 1994,  the  NRC  staff 
granted  the  part  of  the  requested  license 
amendment  not  associated  with  the 
exemption  request.  Subsequently,  the 
licensees  have  withdrawn  the  remaining 
portion  of  the  requested  license 
amendment  and  the  associated 
exemption  request  in  a  letter  dated 
September  2, 1994. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  1, 1993  (PY- 
CEI/NRR-1576L),  the  application  for 
exemption  dated  March  1, 1993  (PY- 
CEI/NRR-1577L),  Amendment  No.  60  to 
Facility  Operating  License  No.  NPF-58 
dated  May  26, 1994,  and  the  letter  of 
withdrawal  dated  September  2, 1994 
(PY-CEI/NRR-1783L),  which  are 
available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC  20555  and  at  the 
local  public  document  room  located  at 
the  Perry  Public  Library,  3753  Main 
Street,  Perry,  Ohio  44081. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  September  1994. 


For  the  Nuclear  Regulatory  Commission. 

Jon  B.  Hopkins,  Sr., 

Project  Manager,  Project  Directorate  111-3, 
Division  of  Reactor  Projects  III/1V,  Office  of 
Nuclear  Reactor  Regulation. 

(FR  Doc.  94-23561  Filed  9-22-94;  8:45  am) 

BILLING  CODE  7590-01-M 


[Docket  Nos.  STN  50-454  and  STN  50-455] 

Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing; 
Commonwealth  Edison  Co. 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
37  and  NPF-66,  issued  to 
Commonwealth  Edison  Company  (the 
licensee),  for  operation  of  Byron  Station, 
Units  1  and  2,  located  in  Ogle  County, 
Illinois. 

The  proposed  amendment  would 
revise  the  technical  specifications  (TS) 
to  incorporate  a  1.0  volt  steam  generator 
tube  interim  plugging  criteria  (IPC)  for 
Unit  1  beginning  with  Cycle  7,  which 
has  begun.  This  supplements  the 
information  that  was  published  in  the 
Federal  Register  on  August  31, 1994  (59 
FR  45019). 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission’s 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission’s  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Consistent  with  Regulatory  Guide  (RG) 
1.121,  “Basis  for  Plugging  Degraded  PWR 
Steam  Generator  Tubes.”  Revision  0,  August 
1976,  the  traditional  depth-based  criteria  for 
SG  tube  repair  implicitly  ensures  that  tubes 


accepted  for  continued  service  will  retain 
adequate  structural  and  leakage  integrity 
during  normal  operating,  transient,  and 
postulated  accident  conditions.  It  is 
recognized  that  defects  in  tubes  permitted  to 
remain  in  service,  especially  cracks, 
occasionally  grow  entirely  through-wall  and 
develop  small  leaks.  Limits  on  allowable 
prShary-to-secondary  leakage  established  in 
Technical  Specifications  ensure  timely  plant 
shutdown  before  the  structural  and  leakage 
integrity  of  the  affected  tube  is  challenged. 

The  proposed  license  amendment  request 
to  implement  voltage  amplitude  (steam 
generator]  SG  tube  support  plate  Interim 
Plugging  Criteria  for  Byron  Unit  1  Cycle  7 
meets  the  requirements  of  RG  1.121.  The  IPC 
methodology  demonstrates  that  tube  leakage 
is  acceptably  low  and  tube  burst  is  a  highly 
improbable  event  during  either  normal 
operation  or  the  most  limiting  accident 
condition,  a  postulated  main  steam  line  break 
(MSLB)  event.  Requesting  a  single  cycle 
applicability  is  more  conservative  than  the 
guidance  contained  in  the  draft  Generic 
Letter  on  voltage-based  repair  criteria  issued 
for  comment  on  August  12, 1994. 

Adequate  SG  tube  leakage  integrity  during 
normal  operating  conditions  is  assured  by 
limiting  allowable  primary-to-secondary 
leakage  to  150  gpd  per  SG  or  600  gpd  total 
Currently,  this  limit  is  administratively 
controlled. 

However,  a  license  amendment  request 
was  submitted  on  June  3, 1994,  to 
incorporate  this  limit  into  the  Byron 
Technical  Specifications.  During  normal 
operating  conditions,  the  tube  support  plate 
constrains  the  (outer  diameter  stress 
corrosion  crackingl  ODSGC  affected  area  of 
the  tube  to  provide  additional  strength  that 
precludes  burst  Any  leakage  of  a  tube 
exhibiting  ODSCC  at  the  (tube  support  plate] 
TSP  is  fully  bounded  by  the  existing  SG  tube 
rupture  analysis  included  in  the  Byron 
(Updated  Final  Safety  Analysis  Report] 
UFSAR.  Therefore,  probability  of  failure  of  a 
tube  left  in  service  or  consequences  of  tube 
failure  during  normal  operating  conditions  is 
not  significantly  increased  by  the  application 
of  IPC. 

During  transients,  the  TSP  is 
conservatively  assumed  to  displace  due  to 
the  thermal-hydraulic  loads  associated  with 
the  transient.  This  may  partially  expose  a 
crack  which  is  within  the  boundary  of  the 
TSP  during  normal  operations  to  free  span 
conditions.  Burst  is  therefore  conservatively 
evaluated  assuming  the  crack  is  fully 
exposed  to  free  span  conditions.  The 
structural  eddy  current  bobbin  coil  voltage 
limit  for  free-span  burst  is  4.54  volts.  This 
limit  takes  into  consideration  a  1.43  safety 
factor  applied  to  the  steam  line  break 
differential  pressure  that  is  consistent  with 
RG  1.121  requirements.  With  additional 
considerations  for  growth  rate  assumptions 
and  an  upper  95%  confidence  estimate  on 
voltage  variability,  the  maximum  voltage 
indication  that  could  remain  in  service  is 
reduced  to  2.7  volts.  For  added  conservatism, 
the  allowable  indication  voltage  is  further 
reduced  in  the  proposed  amendment  to  a  1.0 
volt  confirmed  ODSGC  indication  limit.  All 
indications  greater  than  1.0  volt  will  be 
subject  to  an  RPC  examination.  Tubes  with 
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RPC  confirmed  ODSCC  indications  will  be 
plugged  or  sleeved.  Any  ODSCC  indications 
between  1.0  volt  and  2.7  volts  which  are  not 
confirmed  as  ODSCC  will  be  allowed  to 
remain  in  service  since  these  indications  are 
not  as  likely  to  affect  tube  structural  integrity 
or  leakage  integrity  over  the  next  operating 
cycle  as  the  indications  that  are  detectable  by 
both  bobbin  and  RPC  inspections. 

The  eddy  current  inspection  process  has 
been  enhanced  to  address  RG  1.83,  "Inservice 
Inspection  of  PWR  Steam  Generator  Tubes,” 
Revision  1,  July  1975.  consideration  as  well 
as  the  EPR1  SG  Inspection  Guidelines. 
Enhancements  in  accordance  with  NUREG- 
1477  and  Appendix  A  of  the  Catawba  IPC 
report  (WCAP-13698)  are  in  place  to  increase 
detection  of  ODSCC  indications  and  to 
ensure  reliable,  consistent  acquisition  and 
analysis  of  data.  Based  on  the  conservative 
selection  of  the  voltage  criteria  and  the 
increased  ability  to  identify  ODSCC,  the 
probability  of  tube  failure  during  an  accident 
is  also  not  significantly  increased  due  to 
application  of  requested  IPC. 

For  consistency  with  current  offsite  dose 
limits,  the  site  allowable  leakage  limit  during 
a  MSLB  has  been  conservatively  calculated  to 
be  12.8  gpm.  This  leakage  limit  includes 
maximum  allowable  operational  leakage  from 
the  unaffected  SGs  and  the  accident  leakage 
from  the  affected  SG.  As  a  requirement  for 
operation  following  application  of  IPC,  the 
projected  distribution  of  crack  indications 
over  the  operating  period  must  be  verified  to 
result  in  primary  to  secondary  accident 
leakage  less  than  the  site  allowable  leakage 
limit.  Thus,  the  consequences  of  a  MSLB 
remain  unchanged. 

For  an  unscheduled  mid-cycle 'inspection 
as  a  result  of  leakage  due  to  mechanisms 
other  than  ODSCC  at  support  plates  or  some 
other  cause,  the  ODSCC  indication  limit  is 
represented  by  the  following  equation: 


V< 


At 

CL 


(VSL  V8(X:)+VBOC 


1  +(0.2 


where: 

V=measured  voltage 
Vboc= voltage  at  BOC 

A  t=time  period  of  operation  to  unscheduled 
outage 

CL=cvcle  length  (full  operating  cycle  length 
where  operating  cycle  is  the  time 
between  two  scheduled  steam  generator 
inspections) 

Vsl=4.5  volts 

Assuming  linear  flaw  growth  from  BOC  to 
EOC  and  a  maximum  structural  limit  of  4.5 
volts,  the  voltage  expected  for  an  identified 
flaw  at  any  time  in  the  cycle  can  be 
predicted-  The  allowed  voltage  limit  for  an 
unscheduled  inspection,  as  identified  by  the 
equation  given  above,  reduces  the  predicted 
straightline  growth  voltage  to  ensure 
conservatism  in  the  limit.  A  flaw  which  has 
not  exceeded  the  predicted  voltage  growth  at 
any  point  in  the  cycle  would  not  be  expected 
to  exceed  the  structural  limit  at  end  of  cycle 
or  negatively  impact  the  burst  probability 
calculated  based  on  results  from  the  last 


scheduled  inspection.  Therefore,  it  is 
acceptable  to  leave  the  tube  in  service. 

Therefore,  as  implementation  of  the  1 .0 
volt  IPC  for  Byron  Unit  1  Cycle  7  does  not 
adversely  affect  steam  generator  tube 
integrity  and  results  in  acceptable  dose 
consequences,  the  proposed  license 
amendment  request  does  not  result  in  any 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  within  the  Byron  Updated  Final 
Safety  Analysis  Report. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Implementation  of  the  proposed  SG  tube 
IPC  for  Byron  Unit  1  Cycle  7  does  not 
introduce  any  significant  changes  to  the  plant 
design  basis.  Use  of  the  criteria  does  not 
provide  a  mechanism  which  could  result  in 
an  accident  outside  the  tube  support  plate 
elevations  since  industry  experience 
indicates  that  ODSCC  originating  within  the 
tube  support  plate  does  not  extend 
significantly  beyond  the  thickness  of  the 
support  plate.  This  criteria  only  applies  to 
ODSCC  contained  within  the  region  of  the 
tube  bounded  by  the  tube  support  plate. 

In  addressing  the  combined  effects  of  Loss 
of  Coolant  Accident  (LOCA)  coincident  with 
a  Safe  Shutdown  Earthquake  (SSE)  on  the  SG 
(as  required  by  General  Design  Criterion  2), 
it  has  been  determined  that  tube  collapse  of 
select  tubes  may  occur  in  the  SGs  at  some 
plants,  including  Byron  Unit  1.  There  are  two 
issues  associated  with  SG  tube  collapse. 

First,  the  collapse  of  SG  tubing  reduces  the 
RCS  flow  area  through  the  tubes.  The 
reduction  in  flow  area  increases  the 
resistance  to  flow  of  steam  from  the  core 
during  a  LOCA  which,  in  turn,  may 
potentially  increase  Peak  Clad  Temperature 
(PCT).  Second,  there  is  a  potential  that  partial 
through-wall  cracks  in  tubes  could  progress 
to  through-wall  cracks  during  tube 
deformation  or  collapse. 

A  number  of  tubes  have  been  identified,  in 
the  "wedge”  locations  of  the  SG  TSPs,  that 
demonstrate  the  potential  for  tube  collapse 
during  a  LOCA  +  SSE  event.  Because  of  this 
potential,  these  tubes  have  been  excluded 
from  application  of  the  voltage-based  SG  TSP 
IPC. 

Therefore,  neither  a  single  nor  multiple 
tube  rupture  event  would  be  expected  in  a 
steam  generator  in  which  IPC  has  been 
applied. 

ComEd  has  implemented  a  maximum 
primary  to  secondary  leakage  limit  of  150 
gpd  through  any  one  SG  at  Byron  to  help 
preclude  the  potential  for  excessive  leakage 
during  all  plant  conditions.  The  150  gpd 
limit  provides  for  leakage  detection  and  plant 
shutdown  in  the  event  of  an  unexpected 
single  crack  leak  associated  with  the  longest 
permissible  free  span  crack  length.  The  1 50 
gpd  limit  provides  adequate  leakage 
detection  and  plant  shutdown  criteria  in  the 
event  an  unexpected  single  crack  results  in 
leakage  that  is  associated  with  the  longest 
permissible  free  span  crack  length.  Since 
tube  burst  is  precluded  during  normal 
operation  due  to  the  proximity  of  the  TSP  to 
the  tube  and  the  potential  exists  for  the 
crevice  to  become  uncovered  during  MSLB 


conditions,  the  leakage  from  the  maximum 
permissible  crack  must  preclude  tube  burst  at 
MSLB  conditions.  Thus,  the  150  gpd  limit 
provides  a  conservative  limit  to  prompt  plant 
shutdown  prior  to  reaching  critical  crack 
lengths  under  MSLB  conditions. 

Upon  implementation  of  the  1.0  volt  IPC 
for  Byron  Unit  1  Cycle  7,  steam  generator 
tube  integrity  continues  to  be  maintained 
through  inservice  inspection  and  primary-to- 
secondary  leakage  monitoring.  Therefore,  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated  is  not 
created. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  use  of  the  voltage  based  bobbin  coil 
probe  SG  TSP  IPC  for  Byron  Unit  1  Cycle  7 
will  maintain  steam  generator  tube  integrity 
commensurate  with  the  criteria  of  RG  1.121 
as  discussed  above.  Upon  implementation  of 
the  criteria,  even  under  the  worst  case 
conditions,  the  occurrence  of  ODSCC  at  the 
TSP  elevations  is  not  expected  to  lead  to  a 
steam  generator  tube  rupture  event  during 
normal  or  faulted  plant  conditions.  The 
distribution  of  crack  indications  at  the  TSP 
elevations  result  in  acceptable  primary-to- 
secondary  leakage  during  all  plant  conditions 
and  radiological  consequences  are  not 
adversely  impacted  by  the  application  of  IPC. 

The  installation  of  SG  tube  plugs  and 
sleeves  reduces  the  RCS  flow  margin.  As 
noted  previously,  implementation  of  the  SG 
TSP  IPC  will  decrease  the  number  of  tubes 
which  must  be  repaired  by  plugging  or 
sleeving.  Thus,  implementation  of  IPC  will 
retain  additional  flow  margin  that  would 
otherwise  be  reduced  due  to  increased  tube 
plugging.  Therefore,  no  significant  reduction 
in  the  margin  of  safety  will  occur  during 
Cycle  7  as  a  result  of  the  implementation  of 
this  proposed  license  amendment  request. 

Although  not  relied  upon  to  prove 
adequacy  of  the  proposed  amendment 
request,  the  following  analyses  demonstrate 
that  significant  conservatism  exists  in  the 
methods  and  justifications  described  above: 

Limited  Tube  Support  Plate  Displacement 

An  analysis  was  performed  to  verify  the 
extent  of  limited  TSP  displacement  during 
accident  conditions  (MSLB).  Application  of 
minimum  TSP  displacement  assumptions 
reduce  the  likelihood  of  a  tube  burst  to 
negligible  levels. 

Consideration  of  limited  TSP  displacement 
would  also  reduce  potential  MSLB  leakage 
when  compared  to  the  leakage  calculated 
assuming  free  span  indications. 

Probability  of  Detection 

The  Electric  Power  Research  Institute 
(EPR1)  Performance  Demonstration  Program 
analyzed  the  performance  of  approximately 
20  eddy  current  data  analysts  evaluating  data 
from  a  unit  with  %"  inside  diameter  and 
0.049''  wall  thickness  tubes.  The  results  of 
this  analysis  clearly  show  that  the 
detectability  of  larger  voltage  indications  is 
increased  which  lends  creditability  for 
application  of  a  POD  of  >0.6  for  ODSCC 
indications  larger  than  1.0  volt. 

Risk  Evaluation  of  Core  Damage 

As  part  of  ComEd's  evaluation  of  the 
operability  of  Byron  Unit  1  Cycle  7,  a  nsk 
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evaluation  was  completed.  The  objective  of 
this  evaluation  was  to  compare  core  damage 
frequency  under  containment  bypass 
conditions,  with  and  without  the  interim 
plugging  criteria  applied  at  Byron  Unit  1. 

The  total  Byron  core  damage  frequency  is 
estimated  to  be  3.09E-5  per  reactor  year  with 
a  total  contribution  from  containment  bypass 
sequences  of  3.72E-8  per  reactor  year 
according  to  the  results  of  the  current 
individual  plant  evaluation  (!PE).  Operation 
with  the  requested  IPC  resulted  in  an 
insignificant  increase  in  core  damage 
frequency  resulting  from  MSLB  with 
containment  bypass  conditions. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North. 
11455  Rockville  Pike,  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 


Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  24, 1994,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings”  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Byron  Public  Library,  109  N.  Franklin, 
Byron,  Illinois  61010.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner’s  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 


Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  woufd  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
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Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  1— (800)  248- 
5100  (in  Missouri  1-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Mr.  Robert  A.  Capra: 
petitioner’s  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 

A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Michael  I.  Miller,  Esquire;  Sidney 
and  Austin,  One  First  National  Plaza, 
Chicago,  Illinois  60690,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  applications  for 
amendment  dated  September  7, 1994, 
and  September  17, 1994,  (two  letters) 
which  are  available  for  public 
inspection  at  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555  and  at  the  local  public  document 
room  located  at  the  Byron  Public 
Library,  109  N.  Franklin,  P.O.  Box  434, 
Byron,  Illinois  61010. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission. 

Robert  A.  Capra, 

Director  Project  Directorate  III-2,  Division  of 
Reactor  Projects — III/IV,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  94-23730  Filed  9-22-94:  8:45  am) 

BILLING  CODE  7590-01-M 


[Docket  No.  50-245] 

Northeast  Nuclear  Energy  Co.;  Notice 
of  Withdrawal  of  Application  for 
Amendment  To  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Northeast  Nuclear 


Energy  Company,  et  al.  (the  licensee)  to 
withdraw  its  February  28, 1991, 
application,  as  supplemented  by  June 
17, 1991,  for  a  proposed  amendment  to 
Facility  Operating  License  DRP-21  for 
the  Millstone  Nuclear  Power  Station, 
Unit  1,  located  at  the  licensee’s  site  in 
New  London  County,  Connecticut. 

The  proposed  amendment  would 
have  changed  Technical  Specification  3/ 
4.14,  “Plant  Systems,”  by  adding 
limiting  conditions  for  operation  and 
surveillance  requirements  for  the 
Reactor  High  Water  Level  Feedwater 
Trip  Instrumentation. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  May  15, 1991 
(56  FR  22470).  However,  by  letter  dated 
September  12, 1994,  the  licensee 
withdrew  the  proposed  amendment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  28,  1991,  as 
supplemented  by  June  17, 1991,  and  the 
licensee’s  letter  dated  September  12, 
1994,  which  withdrew  the  application 
for  license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission’s  Public 
Document  Room,  The  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  and  at  the  local  public  document 
room  located  at  the  Learning  Resource 
Center,  Thames  Rivers  Community- 
Technical  College,  574  New  London 
Turnpike,  Norwich,  CT  06360. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission. 

James  W.  Andersen, 

Acting  Project  Manager,  Project  Directorate 
1-4,  Division  of  Reactor  Projects — I/U,  Office 
of  Nuclear  Reactor  Regulation. 

(FR  Doc.  94-23562  Filed  9-22-94;  8:45  am) 

BILLING  CODE  7590-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Acting  Agency  Clearance  Officer: 
David  T.  Copenhafer  (202)  942-8800. 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  D  C. 
20549. 

Extensions:  Rule  2al9-l,  File  No. 
270-294,  Rule  17f-2,  File  No.,  270-233. 

Notice  is  hereby  given  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.),  that  the  Securities 
and  Exchange  Commission 
(“Commission”)  has  submitted  to  the 


Office  of  Management  and  Budget 
approval  for  extensions  on  the  following 
previously  approved  rules: 

Rule  2al9-l  provides  that  investment 
company  directors  will  not  be 
considered  interested  persons,  as 
defined  by  section  2(a)(19)  of  the 
Investment  Company  Act  of  1940 
(“Act”),  solely  because  they  are 
registered  broker-dealers  or  affiliated 
persons  of  registered  broker-dealers,  if 
the  conditions  of  the  rule  are  met. 
Approximately  4,000  respondents  will 
incur  an  average  of  one  burden  hour 
each  to  comply  with  this  rule. 

Rule  17f— 2  sets  procedures  to  be 
followed  by  registered  management 
investment  companies  that  are  deemed 
to  maintain  their  portfolio  securities  in 
their  own  custody.  Approximately  75 
respondents  will  incur  an  average  of 
156.6  burden  hours  each  to  comply  with 
this  rule. 

Direct  general  comments  to  the  Desk 
Officer  for  the  Securities  and  Exchange 
Commission  at  the  address  below. 

Direct  any  comments  concerning  the 
accuracy  of  the  estimated  average 
burden  hours  for  compliance  with  the 
Commission  rules  and  forms  to  David  T. 
Copenhafer,  Acting  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D  C.  20549  and  Desk 
Officer  for  the  Securities  and  Exchange 
Commission,  (Project  Numbers  3235- 
0322  and  3235-0223),  Office  of 
Management  and  Budget,  Room  3208, 
New  Executive  Office  Building, 
Washington,  D.C.  20503. 

Dated:  September  16, 1994. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-23538  Filed  9-22-94,  8.45  am) 

BILLING  CODE  8010-01-M 


[Release  No.  34-34682;  File  No.  SR-NASD- 
94-50] 

Self-Regulatory  Organizations;  Notice 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  To  Excess 
Spread  Parameters  for  CQS  Securities 

September  19, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),1  notice  is  hereby  given  that  on 
September  9, 1994,  the  National 
Association  of  Securities  Dealers,  Inc. 
(“NASD”  or  “Association”)  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”  or  "SEC”) 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 


1 15  U.S.C.  §  788(b)(1)  (1988). 
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have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend 
Schedule  D  to  the  NASD  By-Laws  to 
provide  that  the  calculation 
methodology  utilized  to  determine  the 
excess  spread  parameters  for  CQS 
securities  shall  include  quotations  from 
national  securities  exchanges.  In 
addition,  in  order  to  avoid  confusion 
concerning  the  application  of  the  excess 
spread  parameters  to  CQS  securities,  the 
NASD  is  proposing  to  move  the  excess 
spread  parameters  for  CQS  securities,  as 
amended,  to  Section  2  of  Part  VI  of 
Schedule  D  to  the  NASD  By-Laws  from 
Section  2  of  Part  V  of  Schedule  D. 
(Additions  are  in  italics;  deletions  are 
bracketed.) 

Schedule  D 

Part  Requirements  Applicable  to  Nasdaq 
Market  Makers 

Section  2  Character  of  Quotations 

(a)-(c)  No  change 

(d)  Excess  Spreads.  A  market  maker 
shall  not  enter  quotations  in  Nasdaq  (or 
Consolidated  Quotation  Service  (CQS)] 
securities  that  exceed  the  parameters  for 
maximum  allowable  spreads  as 
approved  by  the  NASD  Board  of 
Governors  and  that  may  be  published 
from  time  to  time  by  the  Association. 
The  maximum  allowable  spreads  for 
Nasdaq  securities  shall  be  125  percent 
of  the  average  of  the  three  (3)  narrowest 
market  maker  spreads  in  each  security 
(if  there  are  fewer  than  three  (3)  market 
makers  in  a  security,  the  maximum 
allowable  spread  will  be  125%  of  the 
average  spread);  provided  however,  that 
the  maximum  allowable  spread  shall 
never  be  less  than  V*  point. 

Part  VI  Consolidated  Quotations 
Service  (CQS) 

Section  2  Obligations  of  CQS  Market 
Makers 

(a)  No  change. 

(b)  CQS  market  makers  shall  be 
required  to  input  a  minimum  quotation 
size  of  200  or  500  shares  in  each 
reported  security  (as  established  from 
time  to  time  by  the  Association) 
depending  on  the  trading  characteristics 
of  the  security [,  and  shall  be  subject  to 
the  excess  spread  parameters 
established  for  Nasdaq  market  makers  in 
Part  V,  Schedule  D  of  the  NASD  By- 
Laws]. 

(c)  Excess  Spreads.  A  market  maker 
shall  not  enter  quotations  in  CQS 


securities  that  exceed  the  parameters  for 
maximum  allowable  spreads  as 
approved  by  the  NASD  Board  of 
Governors  and  that  may  be  published 
from  time  to  time  by  the  Association. 

The  maximum  allowable  spreads  for 
CQS  securities  shall  be  125  percent  of 
the  average  of  the  three  (3)  narrowest 
market  maker  spreads  in  each  security, 
which  average  spread  calculations  shall 
include  quotations  from  national 
securities  exchanges  (if  the  number  of 
CQS  market  makers  in  a  security  plus 
the  number  of  national  securities 
exchanges  trading  that  security  is  less 
than  three  (3),  the  maximum  allowable 
spread  will  be  125  percent  of  the 
average  spread);  provided,  however,  that 
the  maximum  allowable  spread  shall 
never  be  less  than  of  a  point. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Currently,  Section  2(d)  of  Part  V  of 
Schedule  D  to  the  NASD  By-Laws 
provides  that  registered  market  makers 
in  CQS  securities  may  not  enter 
quotations  in  CQS  securities  that  exceed 
the  NASD’s  parameters  for  maximum 
allowable  spreads.  The  maximum 
allowable  spread  presently  in  125 
percent  of  the  average  of  the  three 
narrowest  market  maker  spreads  in  each 
security,  with  the  limitation  that  the 
maximum  allowable  spread  can  never 
be  less  than  1/4  of  a  point.2 

The  calculation  of  “average  dealer 
spreads”  in  CQS  securities,  however, 
does  not  include  quotations  (i.e., 
spreads)  from  national  securities 
exchanges  trading  those  securities. 
Accordingly,  in  order  to  have  the  excess 
spread  parameters  for  CQS  securities  be 
more  reflective  of  and  related  to  the 
quotations  disseminated  by  all  market 
centers  trading  CQS  securities,  the 


2  If  there  are  fewer  than  three  market  makers  in 
a  security,  the  maximum  allowable  spread  is  125% 
of  the  average  of  all  market  makers'  spreads  in  the 
security. 


NASD  is  proposing  to  include 
quotations  from  the  exchanges  into  its 
“average  dealer  spread”  calculation.  As  , 
a  result,  to  the  extent  that  the  spread  j 
reflected  in  the  best  bid  and  offer 
disseminated  by  an  exchange(s)  is 
narrower  than  any  of  the  three 
narrowest  spreads  quoted  by  CQS 
market  makers,  the  proposed  rule 
change  may  contribute  narrower  spreads 
by  CQS  market  makers.  Narrower 
spreads  by  CQS  market  makers,  in  turn,  i 
will  enhance  the  continuity  and  quality 
of  the  markets  provided  by  CQS  market 
makers,  to  the  ultimate  benefit  of 
investors. 

In  addition,  in  order  to  avoid 
confusion  concerning  the  application  of 
the  excess  spread  parameters  to  CQS 
securities,  the  NASD  is  proposing  to 
move  the  excess  spread  parameters  for 
CQS  securities,  as  amended,  to  Section 
2  of  Part  VI  of  Schedule  D  to  the  NASD 
By-Laws  from  Section  2  of  Part  V  of 
Schedule  D.  Part  VI  of  Schedule  D  deals 
with  the  trading  of  CQS  securities  on 
Nasdaq  and  Part  V  deals  with 
obligations  imposed  on  Nasdaq  market 
makers.  By  placing  the  excess  spread 
parameters  for  CQS  securities  in  Part  VI 
of  Schedule  D  instead  of  Part  V,  market 
participants  will  be  less  likely  to 
overlook  the  parameters. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  Sections 
15A(b)(6)  and  15A(b)(ll)  of  the  Act. 
Section  15A(bi(6)  requires  among  other 
things,  that  the  rules  of  a  national 
securities  association  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
'and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest. 

Section  15A(b)(ll)  requires,  among 
other  things,  that  the  rules  of  a  national 
securities  association  must  be  designed 
to  produce  fair  and  informative 
quotations.  Specifically,  by  including 
exchange  quotations  in  its  calculation 
methodology  for  determining  maximum 
allowable  spreads  in  CQS  securities,  the 
NASD  and  Nasdaq  believe  the  proposal 
may  contribute  to  narrower  spreads  in 
CQS  securities,  which,  in  turn,  will 
promote  the  efficiency,  continuity,  and 
quality  of  Nasdaq’s  market  in  CQS 
securities. 
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B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Fedeal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities,  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  ail  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-94-50  and  should  be 
submitted  by  October  14, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.3 


3 17  CFR  200.30-3(a)(12)  (1994). 


Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-23594  Filed  9-22-94;  8:45am) 
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[Release  No.  IC-20S59;  File  No.  812-8952] 

The  American  Franklin  Life  Insurance 
Company,  et  al. 

September  16, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”  or  the 
“Commission”). 

ACTION:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  (the  "Act”). 

APPLICANTS:  The  American  Franklin  Life 
Insurance  Company  (“American 
Franklin”),  Separate  Account  VUL-2  of 
The  American  Franklin  Life  Insurance 
Company  (the  “Separate  Account”)  and 
Franklin  Financial  Services 
Corporation. 

RELEVANT  SECTIONS  OF  THE  ACT  AND 
RULES:  Order  requested  under  Section 
6(c)  of  the  Act  exempting  Applicants 
from  Section  27(a)(3)  of  the  Act  and 
Rule  6e-3(T)(b)(13)(ii)  thereunder. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  them  to  issue  flexible  premium 
variable  life  insurance  policies 
(“Policies”)  that  provide  for  a  front-end 
sales  load  on  premium  payments  made 
in  any  given  year  up  to  a  maximum 
amount  and  no  sales  charge  on 
premiums  in  excess  of  that  amount. 
FILING  DATE:  The  Application  was  filed 
on  April  28, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  the  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  October  11, 1994,  and 
should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  by  certificate. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request  and  the  issues  contested. 

Persons  may  request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 

ADDRESSES:  Secretray,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549. 
Applicants,  Franklin  Square, 
Springfield,  Illinois  62713. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Finck  Friedlander,  Senior 
Attorney,  at  (202)  942-0670,  Office  of 


Insurance  Products  (Division  of 
Investment  Management). 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Commission’s  Public 
Reference  Branch. 

Applicants’  Representations 

1.  American  Franklin  is  a  stock  life, 
accident  and  health  insurance  company 
organized  under  the  laws  of  Illinois  and 
licensed  in  forty-six  states  and  the 
District  of  Columbia.  It  is  a  wholly- 
owned  subsidiary  of  The  Franklin  Life 
Insurance  Company,  in  turn  a  wholly- 
owned  subsidiary  of  American  Franklin 
Company,  in  turn  a  wholly-owned 
subsidiary  of  American  Brands,  Inc. 

2.  The  Separate  Account  was 
established  by  American  Franklin  under 
Illinois  law  and  is  registered  under  the 
Act  as  a  unit  investment  trust.  The 
Separate  Account  has  eight  investment 
divisions,  each  of  which  invests  in 
shares  of  a  corresponding  portfolio  of 
either  the  Variable  Insurance  Products 
Fund  or  of  the  Variable  Insurance 
Products  Fund  II  (together,  the 
“Funds”).  Fidelity  Management  & 
Research  Company,  a  registered 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940, 
manages  the  investment  operations  of 
the  Funds.  Franklin  Financial  Services 
Corporation,  a  wholly-owned  subsidiary 
of  The  Franklin  Life  Insurance  Company 
and  a  registered  broker-dealer,  is  the 
principal  underwriter  of  the  Policies. 

3.  The  Policies  are  flexible  premium 
variable  life  insurance  contracts.  Each 
Policy  has  a  planned  periodic  premium, 
although  a  Policy  owner  may  pay  other 
premiums  at  any  time  and  in  any 
amount,  within  certain  limits.  The 
Policies  provide  for  a  front-end  sales 
load  equal  to  5%  of  each  premium  paid 
during  any  Policy  year  until  the  total 
premiums  for  that  Policy  year  are  equal 
to  one  “target  premium.” 1  No  front-end 
sales  charge  is  deducted  from  premiums 
paid  in  excess  of  one  target  premium 
during  any  Policy  year. 

4.  YVithin  the  first  ten  years,  if  a 
Policy  is  surrendered  or,  in  some 
instances,  lapses  or  if  the  face  amount 
of  the  Policy  is  reduced,  a  contingent 
deferred  sales  charge  (“CDSC”)  will  be 
assessed  against  the  account  value  of  the 
Policy.  Subject  to  a  maximum  surrender 


1 A  target  premium  is  defined  as  the  hypothetical 
premium  equal  to  the  annual  premium  necessary  to 
maintain  a  fixed-benefit  whole  life  policy  on  the  life 
of  a  person  of  the  same  age  and  sex  as  the  insured 
person  under  a  Policy  and  with  a  face  amount  equal 
to  the  face  amount  of  such  Policy.  Applicants 
represent  that  a  target  premium  will  never  exceed 
the  guideline  annual  premium  prescribed  by  Rules 
6e-3(T)(c)(8). 
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charge,  the  amount  of  the  CDSC  equals 
25%  of  actual  premiums  paid  during  the 
first  Policy  year  up  to  one  target 
premium,  plus  9%  of  any  additional 
premiums  actually  paid  during  the  first 
ten  Policy  years.  The  maximum  total 
CDSC  is  50%  of  one  target  premium. 

5.  Applicants  represent  tnat  the 
aggregate  of  the  front-end  sales  load  and 
the  CDSC  assessed  in  connection  with  a 
Policy  will  not  exceed  sales  load 
limitations  specified  in  Rule  6e- 
3(T)(b)(13)(i)(A).  Specifically,  the  total 
sales  load  under  a  Policy  will  not 
exceed  180%  of  the  Guideline  Annual 
Premium,  or  nine  percent  of  the  sum  of 
the  Guideline  Annual  Premiums  that 
would  be  paid  over  a  twenty  year  period 
or  the  life  expectancy  of  the  insured  if 
it  is  less  than  twenty  years.  Applicants 
further  represent  that  the  sales  expense 
deductions  and  surrender  charges 
imposed  under  the  Policies  during  the 
first  two  policy  years  will  not  equal  or 
exceed  the  amount  that  would  give  rise 
to  an  obligation  to  refund  excess  sales 
load  pursuant  to  Rule  6e-3(T)(b)(13)(v) 
if  a  Policy  were  surrendered  during  the 
first  two  policy  years.2  Applicants 
represent  that  the  prospectus  for  the 
Policies  will  contain  disclosure 
informing  Policy  owners  how  to 
minimize  sales  charge  deductions  from 
premiums  paid. 

Applicants’  Legal  Analysis 

1.  Section  27(a)(3)  of  the  Act  provides 
that  the  amount  of  sales  charge 
deducted  from  any  of  the  first  twelve 
monthly  payments  on  a  periodic 
payment  plan  certificate  by  any 
registered  investment  company  issuing 
such  certificates,  or  any  depositor  or 
underwriter  for  such  company,  may  not 
exceed  proportionately  the  amount 
deducted  from  any  other  such  payment, 
and  that  the  amount  deducted  from  any 
subsequent  payment  may  not  exceed 
proportionately  the  amount  deducted 
from  any  other  subsequent  payment. 

Rule  6e-3(T)(b)(13)(ii)  provides  an 
exemption  from  Section  27(a)(3) 
provided  that  the  proportionate  amount 
of  sales  charge  deducted  from  any 
payment  does  not  exceed  the 
proportionate  amount  deducted  from 
any  prior  payment,  unless  an  increase  is 
caused  by  reductions  in  the  annual  cost 
of  insurance  or  reduction  in  sales  load 
for  amounts  transferred  to  a  variable  life 
insurance  policy  from  another  plan  of 
insurance. 

2.  Under  the  Policy’s  sales  load 
structure,  no  front-end  sales  load  will  be 
deducted  from  premiums  in  excess  of 


one  target  premium  paid  during  that 
Policy  year.  Thus,  according  to 
Applicants,  a  Policy  owner  could  pay  a 
premium  in  any  given  Policy  year  from 
which  no  front-end  sales  load  deduction 
is  made,  then  pay  the  initial  premium 
in  the  next  Policy  year  from  which  a 
front-end  sales  load  will  be  deducted. 
Applicants  state  that  this  scenario 
would  appear  to  give  rise  to  a  violation 
of  the  so-called  “stair-step”  provisions 
in  Section  27(a)(3)  of  the  Act.  Moreover, 
the  exemption  provided  by  Rule  6e- 
3(T)(b)13(ii)  does  not  appear  to  apply  to 
this  situation. 

3.  Applicants  submit  that  the  higher 
sales  charge  on  the  first  target  premium 
paid  under  a  Policy  in  any  Policy  year 
as  compared  with  that  imposed  on 
premiums  in  excess  of  such  target 
premium  (“Excess  Premiums”)  reflects 
the  fact  that  American  Franklin  will 
incur  lower  overall  distribution  costs 
(e.g.,  sales  commissions)  in  connection 
with  Excess  Premiums  over  the  life  of 
the  Policies.  Applicants  state  that 
American  Franklin  could  impose  the 
higher  front-end  sales  load  equally  on 
all  premium  payments  up  to  the 
maximum  permitted  limits.  The  Policy’s 
design,  however,  provides  a  benefit  to 
Policy  owners  by  passing  on  to  them  a 
portion  of  American  Franklin’s  lower 
distribution  costs  with  respect  to  the 
Excess  Premiums. 

4.  Applicants  submit  that  the  sales 
load  structure  in  the  Policy  is  designed 
to  give  Policy  owners  flexibility  with 
respect  to  premium  payments  while 
permitting  American  Franklin  to  deduct 
only  those  charges  deemed  necessary  to 
support  the  benefit  guarantees  under  the 
Policies.  Applicants  state  that  Section 
27(a)(3),  and  the  other  sales  load 
limitations  in  the  Act,  were  designed  to 
address  the  perceived  abuses  of  periodic 
payment  plans  that  deducted  large 
amounts  of  front-end  sales  charges  early 
in  the  life  of  the  plan  so  that  an  investor 
who  redeemed  in  the  early  periods 
recouped  little  of  his  or  her  investment. 
Applicants  contend  that  the  deduction 
of  a  front-end  load  on  only  the 
premiums  paid  up  to  one  target 
premium  per  Policy  year  does  not 
implicate  these  policy  concerns. 
Applicants  state  that  by  spreading  sales 
charges  more  evenly  and  fairly  over  the 
life  of  a  Policy,  the  sales  load  structure 
results  in  a  greater  proportion  of  the 
Policies’  sales  charges  to  be  deducted 
later  than  if  sales  expenses  were 
deducted  solely  from  premium 
payments. 

Conclusion 


2  Applicants  represent  that,  during  the  Notice 
Period,  the  application  will  be  amended  to  reflect 
this  representation. 


For  the  reasons  stated  above, 
Applicants  submit  that  the  requested 
exemptions,  in  accordance  with  the 


.standards  of  Section  6(c)  of  the  Act,  are 
consistent  with  the  protection  of  Policy 
owners  and  the  purposes  fairly  intended 
by  the  policy  and  provisions  of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-23540  Filed  9-22-94;  8:45  am] 

BILUNG  CODE  8010-01-M 


[Rel.  No.  IC-20558  ;  File  No.  812-9114 

September  16, 1994. 

Notice  of  Application  for  Exemption 
Under  the  Investment  Company  Act  of 
1940  (“the  Act”) 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

APPLICANTS:  Franklin  Gold  Fund, 
Franklin  Premier  Return  Fund,  Franklin 
Equity  Fund,  AGE  High  Income  Fund, 
Inc.,  Franklin  Custodian  Funds,  Inc., 
Franklin  Money  Fund,  Franklin 
California  Tax-Free  Income  Fund,  Inc., 
Franklin  Federal  Money  Fund,  Franklin 
Tax-Exempt  Money  Fund,  Franklin  New 
York  Tax-Free  Income  Fund,  Inc., 
Franklin  Federal  Tax-Free  Income  Fund, 
Franklin  Tax-Free  Trust,  Franklin 
California  Tax-Free  Trust,  Franklin  New 
York  Tax-Free  Trust,  Franklin  Investors 
Securities  Trust,  Institutional  Fiduciary 
Trust,  Franklin  Balance  Sheet 
Investment  Fund,  Franklin  Tax- 
Advantaged  International  Bond  Fund, 
Franklin  Tax- Advantaged  U.S. 
Government  Securities  Fund,  Franklin 
Tax- Advantaged  High  Yield  Securities 
Fund,  Franklin  Strategic  Mortgage 
Portfolio,  Franklin  Municipal  Securities 
Trust,  Franklin  Managed  Trust,  Franklin 
Strategic  Series,  Adjustable  Rate 
Securities  Portfolios,  The  Money  Market 
Portfolios,  Midcap  Growth  Portfolio, 

The  Portfolios  Trust,  Franklin 
International  Trust,  Franklin  Real  Estate 
Securities  Trust,  Franklin  Valuemark 
Funds,  Franklin  Government  Securities 
Trust,  Franklin/Templeton  Global  Trust, 
Templeton  Growth  Fund,  Inc., 
Templeton  Funds,  Inc.,  Templeton 
Smaller  Companies  Growth  Fund,  Inc., 
Templeton  Income  Trust,  Templeton 
Real  Estate  Securities  Funds,  Templeton 
Global  Investment  Trust,  Templeton 
Global  Opportunities  Trust,  Templeton 
American  Trust,  Inc.,  Templeton 
Institutional  Funds,  Inc.,  Templeton 
Developing  Markets  Trust  (collectively, 
the  “Funds”);  Franklin  Advisers,  Inc. 
(“Advisers”);  Franklin  Institutional 
Services  Corporation  (“FISCO”)’; 
Templeton,  Galbraith  &  Hansberger 
Litd.,  Templeton  Investment  Counsel, 
Inc.,  Templeton  Investment 
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Management  (Hong  Kong)  Limited, 
Templeton  Investment  Management 
(Singapore)  Pte.  Ltd.  (collectively, 
“Templeton  Advisers”);  and  Franklin/ 
Templeton  Distributors,  Inc.  (“FTDI”). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  for  an 
exemption  from  sections  2{a)(32), 
2(a)(35),  22(c),  and  22(d)  of  the  Act  and 
rule  22c-l  thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  permitting  the  Funds  to 
assess  and,  under  certain  circumstances, 
waive  a  contingent  deferred  sales  charge 
("CDSC”). 

FILING  DATE:  The  application  was  fried 
on  June  21 , 1994.  Applicants  have 
agreed  to  file  an  amendment,  the 
substance  of  which  is  incorporated 
herein,  during  the  notice  period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  bearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  11, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  c/o  Bruce  G.  Leto,  Esq., 
Stradley,  Ronon,  Stevens  &  Young,  2600 
One  Commerce  Square,  Philadelphia, 
Pennsylvania  19103. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bradley  W.  Paulson,  Staff  Attorney,  at 
(202)  942-0147  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC’s  Public 
Reference  Branch. 

Applicants’  Representations: 

1.  Each  Fund  is  an  open-end 
management  investment  company. 
Advisers,  FISCO,  and  Templeton 
Advisers  provide  investment  advisory 
services  to  the  Funds.  FTDI  is  the 
principal  underwriter  for  each  Fund. 
Applicants  request  relief  on  behalf  of 
themselves  and  any  future  investment 


company  for  which  Advisers  (or  any 
entity  controlling,  controlled  by,  or 
under  common  control  with  Advisers), 
FISCO  (or  any  entity  controlling, 
controlled  by,  or  under  common  control 
with  FISCO),  or  the  Templeton  Advisers 
(or  any  entity  controlling,  controlled  by, 
or  under  common  control  with  any  of 
the  Templeton  Advisers)  act  as 
investment  adviser,  or  for  which  FTDI 
(or  any  entity  controlling,  controlled  by, 
or  under  common  control  with  FTDI) 
acts  as  principal  underwriter. 

2.  Currently,  some  Funds  assess  a 
front-end  sales  charge,  some  have 
adopted  a  distribution  plan  under  rule 
12b-l  under  the  Act,  and  some  assess 

a  front-end  sales  charge  and  have  a  rule 
12b-l  distribution  plan.  Applicants’ 
proposed  CDSC  will  be  implemented  in 
a  maimer  completely  separate  and 
independent  from  the  plans. 

3.  Under  the  proposed  CDSC 
arrangement,  a  CDSC  will  be  imposed 
on  a  redemption  if  the  shares  redeemed 
were  purchased  in  an  amount  of 
$1,000,000  or  more,  were  initially  sold 
without  a  sales  charge,  and  are 
redeemed  within  12  months  after  the 
end  of  the  calendar  month  in  which  the 
purchase  order  was  accepted.  The  CDSC 
will  be  assessed  against  the  net  asset 
value  of  the  shares  at  the  time  of 
purchase  or  redemption,  whichever  is 
less.  Applicants  anticipate  that  the 
CDSC  will  be  assessed  at  a  rate  of  1%. 

4.  To  determine  whether  a  CDSC  is 
payable,  shares  (or  amounts 
representing  shares)  not  subject  to  a 
CDSC  will  be  deemed  to  be  redeemed 
first.  Thereafter,  other  shares  or  amounts 
will  be  redeemed  in  the  order 
purchased.  No  CDSC  will  be  imposed 
on  redemptions  of  shares  representing 
an  increase  in  the  value  of  an  account 
above  the  net  cost  of  the  investment, 
which  increase  i3  due  to  increases  in  the 
net  asset  value  per  share;  shares 
acquired  through  reinvestment  of 
income,  dividends,  or  capital  gain 
distributions;  shares  acquired  by 
exchange  if  the  shares  that  were 
exchanged  would  not  be  assessed  a 
CDSC;  and  shares  held  longer  than  12 
months  after  the  end  of  the  calendar 
month  in  which  the  purchase  order  was 
accepted. 

5.  Shares  of  one  Fund  may  be 
exchanged  for  shares  of  another  in 
accordance  with  restrictions  relating  to 
the  shareholder’s  state  of  residence  and 
the  Funds’  eligibility  requirements  or 
investment  minimums.  All  exchanges 
will  be  effected  in  accordance  with 
section  11(a)  of  the  Act  or  rule  lla-3 
thereunder. 

6.  Applicants  also  request  relief  to 
permit  each  Fund  to  waive  or  reduce  the 
CDSC  under  certain  circumstances.  Any 


waiver  or  reduction  will  comply  with 
the  conditions  in  paragraphs  (a)  through 
(d)  of  rule  22d-l  of  the  Act. 

Applicants’  Legal  Analysis 

Applicants  request  an  exemption 
under  section  6(c)  from  sections 
2(a)(32),  2(a)(35),  22(c),  and  22(d)  of  the 
Act  and  rule  22c-l  thereunder  to  permit 
the  Funds  to  assess  and,  under  certain 
circumstances,  waive  a  CDSC  on 
redemptions  of  shares.  Applicants 
believe  that  the  imposition  of  the  CDSC 
as  described  above  is  fair  and  in  the  best 
interests  of  all  shareholders  of  the 
Funds. 

Applicants’  Condition 

Applicants  will  comply  with 
proposed  rule  6c-10,  Investment 
Company  Act  Release  No.  16619  (Nov. 

2, 1988),  as  currently  proposed  and  as 
it  may  be  reproposed,  adopted,  or 
amended. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-23539  Filed  9-22-94;  8:45  am] 

BILLING  CODE  8010-01-M 

[Release  No.  35-26128] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  (“Act”) 

September  16, 1994. 

Notice  is  hereby  given  that  the 
fallowing  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission’s  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
October  11, 1994  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
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any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Jersey  Central  Power  &  Light  Company 
(70-6903) 

Jersey  Central  Power  &  Light 
Company  {“JCP&L”),  300  Madison 
Avenue,  Morristown,  New  Jersey 
07962-1911,  an  electric  utility 
subsidiary  company  of  General  Public 
Utilities  Corporation,  a  registered 
holding  company,  has  filed  a  post¬ 
effective  amendment  to  its  application 
under  Sections  9(a)  and  10  of  the  Act. 

By  Orders  dated  November  16, 1983 
(HCARNo.  23121),  November  19, 1984 
(HCARNo.  23486),  July  30. 1985  (HCAR 
No.  23773),  June  27, 1986  (HCAR  No. 
24138)  and  January  17, 1990  (HCAR  No. 
25007),  JCP&L  was  authorized,  among 
other  things,  to  acquire  from  time-to- 
time  until  December  31, 1994,  up  to  $15 
million  of  obligations  of  its  electric 
customers,  and  to  incur  up  to  $500,000 
of  administrative  and  other  related 
expenses,  arising  from  such  customers' 
participation  in  JCP&L’s  Home  Energy 
Loan  Program,  Solar  Water  Heating 
Conversion  Program  and  Electric  Heat 
Conversion  Program.  Such  obligations 
consist  of  notes  evidencing 
disbursements  made  by  JCP&L  to 
contractors  on  behalf  of  these  customers 
in  connection  with  the  programs. 

JCP7L  now  requests  authority  to 
extend  the  time,  through  December  31 , 
1999,  during  which  it  may  acquire  such 
customer  obligations  in  the  same 
amounts  and  incur  administrative  and 
other  related  expenses  in  an  increased 
amount  of  up  to  $750,000.  In  all  other 
respects,  the  proposed  transactions  that 
were  approved  previously  would 
remain  unchanged. 

Southwestern  Electric  Power  Company 
(70-6977) 

Southewestem  Electric  Power 
company  (“SWEPCO”),  428  Travis . 
Street,  Shreveport,  Louisiana  71156,  an 
electric  utility  subsidiary  company  of 
Central  and  south  West  Corporation,  a 
registered  holding  company,  has  filed  a 
post-effective  amendment  to  its 
declaration  under  Sections  6(a)  and  7  of 
the  Act. 

By  order  dated  June  8, 1984  (HCAR 
No.  23325),  SWEPCO  was  authorized  to 
issue  prior  to  December  31, 1984,  up  to 
$75  million  of  unsecured  notes  in  one 
or  more  transactions  from  commercial 
banks.  Pursuant  to  that  authority 
SWEPCO  borrowed  $50  million  from 
The  Bank  of  New  York  (“BNY")  and 
First  Interstate  Bank  of  California 
(“FIBC")  under  a  Term  Loan  Agreement, 


dated  as  of  June  15, 19984  (“Loan 
Agreement”). 

By  subsequent  order  dated  June  7, 

1991  (HCAR  No.  25328),  SWEPCO  was 
authorized  to  enter  into  an  amendment 
to  the  Loan  Agreement  with  the  lenders 
to:  (1)  extend  the  maturity  of  the  notes 
through  June  15, 1997;  (2)  amend  the 
interest  rate  on  the  loan;  (3)  add 
provisions  to  compensate  the  lenders  for 
their  costs  of  complying  with  capital 
adequacy  regulations;  and  (4)  add 
assignment  and  participation 
provisions.  SWEPCO  did  not  receive 
any  new  proceeds  as  a  result  of  entering 
into  the  amendment  to  the  Loan 
Agreement  and  the  aggregate  principal 
amount  of  notes  outstanding  remained 
at  $50  million. 

SWEPCO  now  proposes,  through 
December  31, 1994,  to  enter  into  a  new 
Term  Loan  Agreement  (‘‘New  Loan 
Agreement”)  with  FIBC,  Credit  Suisse 
and  The  Yasuda  Trust  and  Banking  Co., 
LTD.,  New  York  Branch  and  with  BNY, 
individually  and  as  agent  (collectively, 
the  “Banks”),  to  replace  the  Loan 
Agreement  The  New  Loan  Agreement 
will  modify  the  Loan  Agreement  by:  (1) 
extending  the  maturity  of  the 
outstanding  loan  through  June  15,  2000; 
and  (2)  amending  the  interest  rate  on  the 
loan.  The  aggregate  principal  amount  of 
the  notes  outstanding  under  the  New 
Loan  Agreement  will  be  $50  million. 
Because  SWEPCO  is  requesting 
authority  to  replace  the  Existing  Loan 
Agreement  and  to  extend  the  maturity  of 
the  existing  loan,  no  new  proceeds  will 
be  received  by  SWEPCO  upon  entering 
into  the  New  Loan  Agreement  in  excess 
of  the  amounts  required  to  prepay  its 
obligations  under  the  Existing  Loan 
Agreement. 

Each  loan  will  be  evidenced  by  a  note 
having  a  final  maturity  date  of  June  15, 
2000,  which  will  bear  interest  at  an 
optional  rate.  Through  June  15. 1997, 
the  available  rates  are  convertible,  and 
include:  (1)  an  Alternate  Base  Rate, 
which  for  any  day  is  an  annual  rate 
equal  to  the  higher  of  (i)  BNY’s  prime 
rate  and  (ii)  the  Federal  Funds  Rate, 
plus  1/2  of  1%;  and  (2)  a  Eurodollar 
Rate,  which  will  be  .375%  above  the 
Libor  Rate,  as  defined  in  the  New  Loan 
Agreement.  Loans  made  after  June  15, 
1997  will  bear  interest  at  the  Alternate 
Base  Rate.  Accrued  interest  on  Alternate 
Base  Rates  loans  are  payable  quarterly 
and  interest  on  Eurodollar  Rate  loans 
are  payable  on  the  last  day  of  the 
optional  interest  period  of  one,  two. 
three  or  six  months  selected  by 
SWEPCO,  provided  that  if  the  interest 
period  is  for  six  months,  accrued 
interest  is  payable  at  the  end  of  the  third 
month.  An  arrangement  fee  of  seven  and 
one-half  basis  points  ($37,500)  will  be 


paid  to  BNY  upon  Commission  approval 
of  the  New  Loan  Agreement. 

The  notes  and  the  New  Loan 
Agreement  will  permit  prepayment  of 
principal  in  whole  or  in  part  at  any  time 
prior  to  maturity  without  penalty.  No 
compensating  balances  with  BNY  will 
be  required.  SWEPCO  presently 
anticipates  that  the  notes  issued  under 
the  New  Loan  Agreement  will  be  repaid 
no  later  than  June  15, 1997.  The 
aggregate  principal  amount  of  notes  to 
be  issued  under  the  New  Loan 
Agreement  together  with  all  other 
unsecured  indebtedness  of  SWEPCO 
will  not  exceed  20%  of  the  sum  of  the 
secured  indebtedness  of  SWEPCO  and 
its  total  capital  stock  and  surplus. 

The  New  Loan  Agreement  includes  a 
provision  requiring  SWEPCO  to 
compensate  each  Bank  for  the  cost  to 
such  Bank  of  complying  with  any  law, 
rule,  regulation,  request  or  guideline  of 
any  governmental  authority,  central 
bank  or  comparable  agency  regarding 
capital  adequacy  to  the  extent  that  such 
cost  arises  as  a  consequence  of  the 
Bank’s  obligations  under  the  New  Loan 
Agreement.  Because  the  circumstances 
of  individual  banks  vary  and  it  is  not 
possible  to  predict  what  changes  might 
occur  relating  to  capital  requirements 
for  banks  generally,  the  cost  to  SWEPCO 
of  complying  with  this  provision  of  the 
New  Loan  Agreement  cannot  be 
determined.  If  this  provision  was  to 
increase  SWEPCO ’s  costs  under  the 
New  Loan  Agreement,  SWEPCO  could 
exercise  its  option  to  prepay  without 
penalty,  although  the  obligation  of 
SWEPCO  to  pay  any  increased  costs 
under  this  provision  would  survive 
termination  of  the  New  Loan  Agreement 
to  the  extent  that  any  demand  for 
payment  was  made  prior  to  prepayment. 

American  Electric  Power  Company, 

Inc.,  et  al.  (70-8307) 

American  Electric  Power  (Company. 
Inc.  (“AEP”),  a  registered  holding 
company,  and  its  nonutility  subsidiary 
company,  AEP  Energy  Services.  Inc. 
(“AEP  Energy”)  (collectively. 
“Applicants”),  both  located  at  1 
Riverside  Plaza,  Columbus,  Ohio  43215, 
have  filed  a  post-effective  amendment  to 
their  application-declaration  filed  under 
Sections  6(a),  7. 9(a),  10, 12(b)  and  13(b) 
of  the  Act  and  Rules  45.  87,  90,  and  91 
thereunder. 

By  order  dated  April  21, 1982  (HCAR 
No.  22468)  (“1982  Order”),  the 
Commission  authorized  AEP  to  organize 
AEP  Energy  for  the  purpose  of  providing 
consulting  services  to  nonassociate 
companies.  In  addition,  the  1982  Order 
authorized  AEP  to  make  capital 
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contributions  to  AEP  Energy  in  the 
amount  of  up  to  $1  million.1 

By  order  dated  March  30, 1994  (HCAR 
No.  26014)  (“March  1994  Order”),  the 
Commission  authorized  AEP  to  make 
additional  investments  in  AEP  Energy 
in  the  amount  of  $5  million  for 
preliminary  development  activities 
associated  with  its  consulting  business. 
The  Commission  also  authorized  AEP 
and  AEP  Energy  to  expand  the  scope  of 
AEP’s  financial  commitments  to  include 
the  issuance  of  guarantees  or 
assumptions  of  liabilities  in  an  aggregate 
amount  not  to  exceed  $25  million. 

AEP  now  seeks  to  expand  its 
investment  in  AEP  Energy  and  the 
amount  of  debt  of  AEP  Energy  that  AEP 
is  authorized  to  guarantee  to  $50 
million.  AEP  also  seeks  to  increase  the 
amount  of  guarantees  or  assumptions  of 
liabilities  by  AEP  on  behalf  of  AEP 
Energy  to  $200  million. 

AEP  Energy  also  seeks  authorization 
to  provide  energy  management 
conservation  and  load  management 
services  to  customers  located  in  the 
states  of  Indiana,  Kentucky,  Michigan, 
Ohio,  Tennessee,  Virginia  and  West 
Virginia  (“Region”)  and  to  provide 
limited  services  outside  the  Region, 
with  the  restriction  that  revenues 
attributable  to  customers  outside  of  the 
Region  do  not  exceed  revenues 
attributable  to  customers  inside  of  the 
Region.  AEP  Energy  also  may  provide 
energy  management  and  demand  side 
management  services  to  associate 
companies,  at  cost. 

AEP  Energy  further  proposes  to 
render  services  to  associated  exempt 
wholesale  generators  (“EWG”),  foreign 
utility  companies  ("FUCO”),  qualifying 
facilities  (“QF”)  and  other  associated 
power  projects  (collectively, 

“Associated  Power  Projects”).  Such 
services  would  include  only  those  that 
AEP  Energy  ^authorized  to  render  to 
nonaffiliate  companies. 

AEP  Energy  seeks  to  provide  such 
services  and  sell  goods  to  any 
Associated  Power  Project  at  fair  market 
prices,  and  requests  an  exemption 


1  The  1982  Order  also  authorized  AEP  Energy  to 
sell  or  otherwise  dispose  of  intellectual  property 
owned  and/or  developed  by  AEP  system 
companies.  Should  AEP  Energy  use  any  intellectual 
property  developed  by  American  Electric  Power 
Service  Corporation  ("AEP  Service”)  or  any  other 
AEP  system  company,  AEP  Energy  states  that  it  will 
pay  the  following  amounts  to  that  AEP  system 
company  for  any  such  intellectual  property  actually 
sold  or  licensed  by  AEP  Energy:  (1)  70%  of  the 
revenues  from  the  intellectual  property  until  the 
AEP  system  company  that  developed  the 
intellectual  property  recovers  its  programming  and 
development  costs;  and  (2)  20%  of  such  revenues 
thereafter.  AEP  Energy  would  pay  cost  for 
intellectual  property  developed  at  its  request.  AEP 
Energy  would  address  such  requests  only  to  AEP 
Service. 


pursuant  to  Section  13(b)  from  the 
requirements  of  Rules  90  and  91  in  each 
of  the  following  circumstances: 

(a)  An  Associated  Power  Project 
derives  no  part  of  its  income,  directly  or 
indirectly,  from  the  generation, 
transmission,  or  distribution  of  electric 
energy  for  sale  within  the  United  States; 
or  (b)  An  Associated  Power  Project  is  an 
EWG  which  sells  electricity  at  market- 
based  rates  which  have  been  approved 
by  the  Federal  Energy  Regulatory 
Commission  (“FERC”)  or  the 
appropriate  state  public  utility 
commission,  or  a  QF  which  sells 
electricity  at  the  purchaser’s  “avoided 
cost”  determined  in  accordance  with 
the  regulations  under  the  Public  Utility 
Regulatory  Policies  Act  of  1978,  or  sells 
electricity  at  rates  negotiated  at  arms- 
length  with  large  industrial  or 
commercial  customers  purchasing  such 
electricity  for  their  own  use  and  not  for 
resale;  or  (c)  An  Associated  Power 
Project  sells  electricity  at  rates  based 
upon  its  cost  of  service,  as  approved  by 
FERC  or  any  state  public  utility 
commission  having  jurisdiction, 
provided  that:  the  purchaser  of  such 
electricity  is  not  an  associate  company 
of  AEP  Energy  and  the  terms  and 
conditions  (including  price)  of  the 
contract  pursuant  to  which  AEP  Energy 
agrees  to  provide  such  services  or  goods 
have  been  expressly  approved  by  the 
holders  of  a  majority  of  the  equity 
interests  of  such  Project  other  the  AEP 
or  an  associate  company. 

In  addition,  AEP  Energy  seeks  to  enter 
into  separate  agreements  to  sell  or 
license  intellectual  property  that  is  may 
develop  or  acquire  pursuant  to  its 
energy  consulting  activities. 

Finally,  AEP  Energy  seeks  to  organize 
subsidiary  companies  to  render  its 
services  (“AEP  Energy  Sub”).  Under  the 
authorization  limits  described  above  for 
AEP  and  AEP  Energy,  AEP  Energy 
proposes  to  make  capital  contributions 
to  the  AEP  Energy  Subs,  and  for  the  AEP 
Energy  Subs  to  incur  long-  and  short¬ 
term  debt,  and  for  AEP  or  AEP  Energy 
to  guarantee  the  debt  and  performance 
of  such  AEP  Energy  Subs.2 


2  In  the  March  1994  Order,  the  Commission 
authorized  AEP  Energy  to  obtain  debt  financing 
from  unaffiliated  third  parties  consisting  of 
commercial  banks,  insurance  companies  or  other 
institutional  investors  ("Debt  Financing”)  and  for 
AEP  to  guarantee  the  Debt  Financing  up  to  S5 
million.  Debt  Financing  obtained  by  AEP  Energy 
would  not  exceed  a  term  of  10  years  or  bear  a 
floating  interest  rate  in  excess  of  115%  of  the  prime 
rate  in  effect  at  the  time  of  issuance.  In  connection 
with  any  Debt  Financing  obtained  by  AEP  Energy, 
it  may  be  required  to  pay  commitment  and  other 
fees  not  to  exceed  25  basis  points  per  annum  on  the 
total  amount  of  the  Debt  Financing.  Any  debt 
financing  of  the  AEP  Energy  Subs  would  mirror 
these  terms. 


Central  Power  and  Light  Company,  et 
al.  (70-8431) 

Central  Power  and  Light  Company 
(“CPL”),  539  North  Carancahua  Street, 
Corpus  Christi,  Texas  78401,  and 
Southwestern  Electric  Power  Company 
(“SWEPCO”),  428  Travis  Street, 
Shreveport,  Louisiana  71101,  both 
electric  public-utility  subsidiary 
companies  of  Central  and  South  West 
Corporation,  a  registered  holding 
company,  have  filed  an  application 
under  Sections  9(a)  and  10  of  the  Act. 

CPL  and  SWEPCO  (“Applicants”) 
propose  to  engage  in  certain  activities 
(“Activities”),  involving  nonaffiliates,  in 
connection  with  Applicants’ 
compliance  with  the  “alternative  fuel” 
requirements  of  the  Federal  Energy 
Policy  Act  of  1992  and  related 
legislation  enacted  in  Louisiana  and 
Texas  (collectively,  “Energy  Acts”).  The 
nonaffiliates  include  the  cities  of  Corpus 
Christi,  Texas  (“Corpus  Christi”)  which 
is  in  the  service  territory  of  CPL  and 
Shreveport,  Louisiana  (“Shreveport”), 
Caddo  Parish,  Louisiana,  the  parish  in 
which  Shreveport  is  located  (“Caddo”), 
Bossier  City,  Louisiana,  a  city  adjacent 
to  Shreveport  (“Bossier  City”),  and 
Longview,  Texas  (“Longview”),  all  of 
which  are  in  the  service  territory  of 
SWEPCO  (Shreveport,  Caddo,  Bossier 
City,  and  Longview  collectively  referred 
to  as,  “SWEPCO  Municipalities”). 

The  proposed  Activities  are  for:  (1) 
CPL  and  SWEPCO  to  purchase,  install, 
maintain  and  provide  electric-powered 
compression  equipment  in  an  aggregate 
of  seven  fueling  facilities  to  be 
constructed  and  owned  by  Corpus 
Christi  and  the  SWEPCO  Municipalities 
for  the  purpose  of  making  natural  gas 
available  as  an  alternative  fuel  for 
vehicles;  and  (2)  SWEPCO  to  provide,  at 
an  aggregate  of  four  fueling  facilities  to 
be  constructed  by  SWEPCO  principally 
for  use  in  fueling  its  own  vehicles, 
compressed  natural  gas  to  vehicles 
owned  by  the  SWEPCO  Municipalities. 

The  Energy  Acts  require  that 
increasing  percentages  of  the  vehicle 
fleets  of  governmental  entities  and 
electric  utilities,  among  others,  must  be 
capable  of  operating  on  fuel  other  than 
gasoline  of  diesel  in  the  next  several 
years.  The  Activities  would  permit 
initial  compliance  by  CPL  and 
SWEPCO,  and  by  Corpus  Christi  and  the 
SWEPCO  Municipalities,  with  the 
requirements  of  the  Energy  Acts. 

CPL’s  costs  of  furnishing  compression 
equipment  at  the  one  facility  to  be 
constructed  by  Corpus  Christi  would 
not  exceed  $250,000,  and  the  initial 
annual  revenues  and  expenses 
associated  with  the  furnishing  of 
compression  services  would  aggregate 
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$65,000  and  $40,000,  respectively.  This 
cost  would  be  financed  out  of  internally 
generated  funds.  The  gross  profits  from 
such  services  would  be  accounted  for  as 
a  reduction  in  fleet  expenses  of  CPL. 

SWEPCO’s  cost  of  furnishing 
compression  equipment  at  die  six 
facilities  to  be  constructed  by  the 
SWEPCO  Municipalities  would  not 
exceed  $1.5  million,  and  the  initial 
annual  revenues  and  expenses 
associated  with  the  furnishing  of 
compression  services  would  aggregate 
$342,000  and  $202,500,  respectively. 
This  cost  would  be  financed  out  of 
internally  generated  funds.  The  gross 
profits  from  such  services  would  be 
accounted  for  as  a  profit  from  an 
unregulated  activity.  SWEPCO’s  cost  of 
constructing  the  four  fueling  facilities 
on  its  own  property  would  aggregate 
$1.04  million,  and  the  profits  from  the 
sale  of  compressed  gas  provided  to 
vehicles  operated  by  the  SWEPCO 
Municipalities  would  be  accounted  for 
as  a  reduction  in  fleet  expenses  of 
SWEPCO. 

Georgia  Power  Company  (70-8443) 

Georgia  Power  Company  (“Georgia 
Power”),  333  Piedmont  Avenue,  N.E., 
Atlanta,  Georgia  30308,  a  wholly-owned 
electric  public-utility  subsidiary 
company  of  The  Southern  Company,  a 
registered  holding  company,  has  filed 
an  application-declaration  under 
Sections  6(a),  7,'  9(a),  10  and  12(d)  of  the 
Act  and  Rules  44  and  54  thereunder. 

Georgia  Power  proposes  to  enter  into 
one  or  more  loan  agreements  or 
installment  sales  agreements  (each  an 
“Agreement”)  on  or  before  December 
31, 1997  in  connection  with  the 
issuance  and  sale  by  public 
instrumentalities  (each  an  "Authority”) 
of  one  or  more  series  of  pollution 
control  revenue  bonds  in  an  aggregate 
principal  amount  not  exceed  $840 
million  (“Revenue  Bonds”).  Each 
issuance  of  Revenue  Bonds  by  an 
Authority  will  be  used  to  finance  or 
refinance  the  costs  of  certain  pollution 
control  and/or  sewage  and  solid  waste 
disposal  facilities  at  an  electric 
generating  plant  or  other  facility 
(“Project”)  of  Georgia  Power  within  the 
jurisdiction  of  such  Authority. 

Each  series  of  Revenue  Bonds  will 
bear  an  interest  rate  not  to  exceed  the 
yield,  at  the  time  any  such  rate  is 
determined,  on  U.S.  Treasury  securities 
having  a  maturity  comparable  to  that  of 
such  series  of  Revenue  Bonds,  inclusive 
of  any  underwriter’s  discount 
commission. 

The  Revenue  Bonds  will  mature 
between  one  month  and  forty  years  from 
the  date  of  issuance  and  may,  if  it  is 
deemed  advisable  for  purposes  of 


marketability,  be  entitled  to  the  benefit 
of  a  mandatory  redemption  sinking  fund 
calculated  to  retire  a  portion  of  the 
aggregate  principal  amount  of  the 
Revenue  Bonds  prior  to  maturity. 

Proceeds  from  the  sale  of  the  Revenue 
Bonds  will  be  deposited  with  a  trustee 
(“Trustee”)  under  the  indenture  to  be 
entered  into  between  the  Authority  and 
the  Trustee  ("Indenture”),  pursuant  to 
which  such  Revenue  Bonds  are  to  be 
issued  and  secured.  Also,  the 
Agreement  will  provide  for  the 
assignment  to  the  Trustee  of  the 
Authority’s  interest  in,  and  of  the 
monies  receivable  by  the  Authority 
under,  the  Agreement. 

Pursuant  to  the  Agreement,  the 
Authority  will  lend  to  Georgia  Power 
the  proceeds  of  the  Sale  of  the  Revenue 
Bonds.  Georgia  Power  would  apply 
these  proceeds  to  pay  the  Cost  of 
Construction  (as  defined  in  the 
Agreement)  of  the  Project  or  to  refund 
outstanding  pollution  control  revenue 
obligations.  Under  the  Agreement, 
Georgia  Power  will  pay  the  Authority 
amounts  at  times  which  shall 
correspond  to  the  payments  with 
respect  to  the  principal  of,  premium,  if 
any,  and  interest  on,  the  related 
Revenue  Bonds.  These  payments  shall 
be  made  whenever  and  in  whatever 
manner  the  principal  on  such  Revenue 
Bonds  shall  become  due,  whether  at 
stated  maturity,  upon  redemption  or 
declaration  or  otherwise. 

Georgia  Power  may  be  required  to 
purchase  any  of  the  Revenue  Bonds,  or 
any  of  the  Revenue  Bonds  may  be 
subject  to  mandatory  redemption,  at  any 
time  if  the  interest  thereon  is 
determined  to  be  subject  to  federal 
income  tax.  Also  in  the  event  of 
taxability,  interest  on  those  Revenue 
Bonds  may  be  effectively  converted  to  a 
higher  rate,  and  Georgia  Power  also  may 
be  required  to  indemnify  the 
bondholders  against  any  other  additions 
to  interest,  penalties  and  additions  to 
tax. 

The  Indenture  and  the  Agreement 
may  also  give  the  holders  of  the 
Revenue  Bonds  the  right,  during  such 
time  as  the  Revenue  Bonds  bear  interest 
at  a  fluctuating  rate,  to  require  Georgia 
Power  to  purchase  the  Revenue  Bonds 
from  time-to-time,  and  arrangements 
may  be  made  for  the  remarketing  of  any 
such  Revenue  Bonds  through  a 
remarketing  agent.  The  purchase  price 
payable  by  or  on  behalf  of  Georgia 
Power  in  respect  to  Revenue  Bonds 
tendered  for  purchase  at  the  option  of 
the  holders  thereof  will  not  exceed 
100%  of  the  principal  amount  thereof, 
plus  accrued  interest  to  the  purchase 
date. 


Additionally,  the  Indenture  will 
provide  that  the  Revenue  Bonds  issued 
thereunder  will  be  redeemable  at  any 
time  on  or  after  a  specified  date  or  dates 
form  the  date  of  issuance,  in  whole  or 
in  part,  at  the  option  of  Georgia.  The 
exercise  of  such  option  may  require  the 
payment  of  a  premium  at  a  specified 
percentage  of  the  principal  amount 
This  percentage,  which  may  decline  at 
annual  or  other  intervals,  will  not 
exceed  the  greater  of  (i)  5%  of  the 
principal  amount  of  the  Revenue  Bonds 
so  to  be  redeemed  or  (ii)  the  annual  rate 
of  interest  borne  by  such  Revenue 
Bonds. 

Georgia  Power  currently  has 
outstanding  certain  first  mortgage  bonds 
issued  under  an  indenture  dated  as  of 
March  1, 1941  between  Georgia  Power 
and  Chemical  Bank,  as  trustee,  as 
supplemented  and  amended 
(“Mortgage”).  In  order  to  obtain  the 
benefit  of  ratings  for  the  Revenue  Bonds 
equivalent  to  the  rating  of  these 
mortgage  bonds,  Georgia  Power  may 
deliver  to  the  Trustee  a  series  of  first 
mortgage  bonds,  to  be  issued  under  the 
Mortgage,  as  collateral  for  its  obligations 
to  the  Authority  related  to  the  Revenue 
Bonds  (“Collateral  Bonds”).  The 
aggregate  principal  amount  of  such 
Collateral  Bonds  would  be  equal  to 
either:  (1)  the  principal  amount  of  the 
related  Revenue  Bonds,  if  the  Collateral 
Bonds  are  interest-bearing-,  or  (2)  the 
sum  of  such  principal  amount  of  those 
Revenue  Bonds  plus  interest  payments 
thereon  for  a  specified  period,  if  the 
Collateral  Bonds  are  not  interest- 
bearing.  The  Collateral  Bonds  will 
mature  on  the  maturity  date  of  the 
Revenue  Bonds. 

As  a  further  alternative  to,  or  in 
conjunction  with,  securing  its 
obligations  through  the  issuance  of  the 
Collateral  Bonds,  Georgia  Power  may: 

(1)  cause  an  irrevocable  letter  of  credit 
(“Letter  of  Credit”)  to  be  delivered  to 
the  Trustee;  and/or  (2)  cause  an 
insurance  company  to  issue  a  policy 
(“Policy”),  guaranteeing  the  payment  of 
the  Revenue  Bonds.  In  the  event  that  the 
either  the  Letter  of  Qredit  is  delivered  to 
the  Trustee  or  the  Policy  is  issued, 
Georgia  Power  may  also  convey  to  the 
Authority  a  subordinated  security 
interest  in  the  Project  or  other  property 
of  Georgia  Power  as  further  security  for 
Georgia  Power’s  obligations  under  the 
Agreement. 

Any  Letter  of  Credit  issued  as  security 
for  the  payment  of  the  Revenue  Bonds 
will  be  issued  pursuant  to  a 
reimbursement  agreement 
(“Reimbursement  Agreement”)  between 
Georgia  Power  and  the  financial 
institution  issuing  such  Letter  of  Credit 
(“LC  Issuer”).  Pursuant  to  such 
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Reimbursement  Agreement,  the  LC 
Issuer  may  advance  Georgia  Power 
amounts  to  repay  the  LC  Issuer  for 
amounts  drawn  under  the  Letter  of 
Credit.  Any  such  advance  may  have  a 
maturity  of  up  to  10  years  and  bear  an 
interest  rate  not  to  exceed  (i)  the  LC 
Issuer’s  prime  rate,  (ii)  LIBOR  plus  %  of 
1%,  or  (iii)  the  LC  Issuer’s  CD  rate  plus 
Vz  of  1%. 

In  the  event  that  Georgia  Power  is 
unable  or  determines  not  to  issue  the 
Collateral  Bonds,  delivery  the  Letter  of 
Credit  to  the  Trustee  or  cause  the  Policy 
to  be  issued,  it  proposes  to  (1)  convey 
to  the  Authority  a  subordinated  security 
interest  in  the  Project  or  other  property 
of  Georgia  Power  as  further  security  for 
Georgia  Power’s  obligations  under  the 
Agreement  and/or  (2)  guarantee  the 
payment  of  the  principal  of,  premium, 
if  any,  and  interest  on  the  Revenue 
Bonds. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-23595  Filed  9-22-94;  8:45  am] 

BILUNG  CODE  8010-C1-M 


SMALL  BUSINESS  ADMINISTRATION 

Vermont  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Vermont  District 
Advisory  Council  will  hold  a  public 
meeting  on  Wednesday,  October  5, 

1994,  at  the  Vermont  Chamber  of 
Commerce,  Granger  Road,  Berlin 
Vermont  to  discuss  such  matters  as  may 
be  presented  by  members,  staff  of  the 
U.S.  Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Mr.  Kenneth  A.  Silvia,  District  Director, 
U.S.  Small  Business  Administration, 
Federal  Building,  P.O.  Box  605, 
Montpelier,  Vermont  05601-0605  (802) 
828-4422. 

Dated:  September  16,  1994. 

Dorothy  A.  Overal, 

Acting  Assistant  Administrator.  Office  of 
Advisory  Councils. 

1FR  Doc.  94-23523  Filed  9-22-94;  8:45  am) 

BILLING  CODE  8025-01-M 


(Delegation  of  Authority  No.  23-C,  Revision 

3] 

Inspector  General;  Delegation  of 
Authority  and  Line  of  Succession 

1  Delegation  of  authority  No.  23-C  is 
hereby  revised  to  effect  a  delegation  of 


authority  and  provide  a  line  of 
succession  from  the  Inspector  General 
as  follows: 

I.  Pursuant  to  authority  vested  in  me  by  the 
Inspector  General  Act  of  1978,  as  amended, 
in  the  event  of  the  death,  disability,  absence, 
resignation,  or  removal  of  the  Inspector 
General,  Small  Business  Administration,  the 
officials  designated  below,  in  the  order 
indicated,  and  in  the  absence  of  the  specific 
designation  of  another  official  in  writing  by 
the  Inspector  General  or  the  Acting  Inspector 
General,  are  hereby  authorized  to  and  shall 
serve  as  Acting  Inspector  General  and  shall 
perform  the  duties  and  are  delegated  the  full 
authority  and  power  ascribed  to  the  Inspector 
General  by  law  and  regulation  as  well  as 
those  authorities  delegated  to  the  Inspector 
General  by  the  Administrator,  Small  Business 
Administration: 

1.  Deputy  Inspector  General 

2.  Assistant  Inspector  General  for 

Management  and  Legal  Counsel 

3.  Assistant  Inspector  Genera!  for  Auditing 

4.  Assistant  Inspector  General  for 

Investigations 

5.  Assistant  Inspector  General  for  Inspection 

and  Evaluation 

II.  Anyone  designated  by  the  Inspector 
General  as  acting  in  one  of  the  positions 
listed  above  remains  in  the  line  of 
succession;  otherwise,  the  authority  moves  to 
the  next  position. 

III.  This  delegation  is  not  in  derogation  of 

any  authority  residing  in  the  above  officials 
relating  to  the  operations  of  their  respective 
programs,  nor  does  it  affect  the  validity  of 
any  delegations  currently  in  force  and  effect 
and  not  specifically  cited  as  revoked  or 
revised  herein.  / 

IV.  The  authorities  delegated  herein  may 
not  be  iedelegated. 

Dated:  April  9,  1994. 

James  F.  Hoobler, 

Inspector  General. 

|FR  Doc.  94-23524  Filed  9-22-94;  8:45  am) 

BILLING  CODE  8025-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended 
September  16, 1994 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  49772 
Date  filed:  September  15,  1994 
Parties:  Members  of  the  International 
Air  Transport  Association 
Subject:  Comp  Telex  024f — Local 
Currency  Fare  Changes — Sweden 
Proposed  Effective  Date:  October  1 . 
1994 

Docket  Number:  49773 
Date  filed:  September  15,  1994 
Parties:  Members  of  the  International 


Air  Transport  Association 
Subject:  TC3  Telex  Mail  Vote  709 
Japan-TC3  Advance  Ticketing  Rule 
Proposed  Effective  Dote:  October  1 , 
1994 

Docket  Number:  49774 

Date  filed:  September  15, 1994 
Parties:  Members  of  the  International 
Air  Transport  Association 
Subject:  TC12  Reso/P  1598  dated 
September  13, 1994  Canada — 
Europe  Expedited  Reso  01 5 v 
Proposed  Effective  Date:  Expedited 
November  1, 1994 
Docket  Number:  49775 
Date  filed:  September  15,  1994 
Parties:  Members  of  the  International 
Air  Transport  Association 
Subject:  Expedited  Within  Europe 
Resolutions 

TC2  Reso/P  1635  dated  September  13, 
1994  r-1  tor-3 

TC2  Reso/P  1636  dated  September  13, 
1994  r— 4  to  r-9 

TC2  Reso/P  1637  dated  September  13, 
1994  r-10  to  r-1 6 

TC2  Reso/P  1638  dated  September  13, 
1994  r-1 7  tor-19 

TC2  Reso/P  1639  dated  September  13, 
1994  r-20  tor-25 

TC2  Reso/P  1640  dated  September  13, 
1994  r-26  tor-27 
Proposed  Effective  Date:  Expedited 
January  1, 1995 
Phyllis  T.  Kaylor, 

Chief,  Documentary  Services  Division. 

[FR  Doc.  94-23573  Filed  9-22-94;  8:45  am) 
BILLING  CODE  4910-62-P 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ended  September  16, 1994 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation’s 
Procedural  Regulations  (see  14  CFR 
302.1701  et.  seq.)  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  49768 
Date  filed:  September  14,  1994 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  12,  1994 
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Description:  Application  of  Sky 
Service  F.B.O.,  Inc./Service  Aerien 
F.B.O.  Inc.,  pursuant  to  49  U.S.C. 
Section  41301  and  Section  41302 
and  Subpart  Q  of  the  Regulations, 
applies  for  a  Foreign  Air  Carrier 
Permit  authorizing  foreign  charter 
air  transportation  of  persons, 
property,  and  mail  between  points 
in  the  United  States  and  points  in 
Canada. 

Phyllis  T.  Kaylor, 

Chief,  Documentary  Services  Division. 

[FR  Doc.  94-23574  Filed  9-22-94;  8:45  am] 

BILLING  CODE  4910-62-P 


Notice  of  Public  Meeting 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Department  (DOT)  will 
hold  a  Rail  Safety  Summit  on  September 
30, 1994.  The  summit  will  begin  at  9 
a.m.  and  end  at  11:45  a.m.  Registration 
will  begin  at  8  a.m.  The  public  is  invited 
to  attend  and/or  submit  written 
statements. 

DATES:  The  summit  will  occur  on 
September  30.  Written  statements 
should  be  submitted  before  that  date. 
ADDRESSES:  All  written  statements 
should  be  submitted  to:  Honorable 
Jolene  M.  Molitoris,  Administrator, 
Federal  Railroad  Administration,  400 
Seventh  Street,  SW.,  Room  8206, 
Washington,  DC  20590.  The  summit 
will  be  held  at  the  Mayflower  Hotel, 

1127  Connecticut  Avenue,  Washington, 
DC. 

Background 

On  August  4, 1994,  the  Secretary  of 
Transportation  announced  that  he 
would  hold  a  Rail  Safety  Summit  to 
focus  on  safety  and  the  prevention  of 
railroad  accidents.  In  a  news  release  on 
that  date,  the  Secretary  said,  “We  want 
to  raise  safety  vigilance  in  all  aspects  of 
the  railroad  system,  from  the  freight 
railroads  that  provide  track  for  Amtrak, 
to  the  state  and  local  officials 
responsible  for  highway-rail  grade 
crossings.  We  will  bring  together  the 
best  minds  in  the  industry  to  heighten 
safety  awareness  throughout  the  railroad 
system  *  * 

DOT  originally  intended  to  invite 
only  specific  organizations  and  industry 
leaders  to  the  summit.  However,  as 
planning  progressed,  DOT  decided  that 
members  of  the  general  public  might 
also  be  interested  in  attending  and/or 
submitting  written  statements. 
Accordingly,  the  DOT  obtained  a  site  for 
the  summit  that  will  accommodate  more 
than  those  who  have  been  invited 
directly.  Seating  will  be  reserved,  of 


course,  for  those  who  have  been  invited. 
Remaining  seats  will  be  available  to  the 
public  on  a  first  come,  first  served  basis. 
Those  considering  attending  should 
consider  that  the  additional  seating  will 
be  limited  and  that  C-Span  will  televise 
the  summit. 

The  summit  is  not  a  hearing  designed 
to  obtain  advice  or  recommendations  on 
what  the  DOT,  the  Federal  Railroad 
Administration,  or  any  other  agency 
should  do  to  improve  railroad  safety. 

Nor  is  it  a  regulatory  hearing  to  discuss 
pending  rail  safety  regulator}'  proposals. 
The  summit  is  intended  to  be  a  dialogue 
between  several  of  the  Department’s 
senior  officials  and  a  diverse  group  of 
industry  leaders  on  selected  issues  that 
appear  key  to  improving  safety.  The 
Secretary  is  interested  in  learning  what 
the  industry  is  doing  and  plans  to  do  in 
the  subject  areas  chosen  for  discussion. 
Those  subjects  are: 

•  Highway-rail  grade  crossing  and 
trespasser  safety 

•  Passenger  equipment  and 
emergency  response  training  and 
planning 

•  Ways  for  passenger  and  freight 
railroads  to  achieve  success 

•  The  role  of  system  safety  planning, 
and 

•  The  future  of  railroad  safety 

Of  course,  there  are  many  other 

important  subjects  in  the  area  of  railroad 
safety  ( e.g .,  hazardous  materials 
transportation,  track  safety,  and 
employee  qualifications).  Unfortunately, 
the  time  available  for  the  summit  is 
quite  limited.  Therefore,  DOT  had  to  be 
very  selective  in  choosing  topics  and 
decided  on  these  because  they  seem  to 
include  some-of  the  most  important  and 
current  issues  in  the  vast  field  of 
railroad  safety.  For  those  who  wish  to 
submit  written  statements,  we  would 
appreciate  your  focusing  on  the  specific 
topics  set  forth  above. 

The  summit  will  consist  primarily  of 
panel  discussions  of  the  selected  topics. 
DOT  chose  panel  members  that  would 
represent  a  wide  range  of  views.  The 
Secretary  and  senior  DOT  officials  will 
participate  directly  in  those  discussions. 
At  the  conclusion  of  the  five  panel 
discussions,  any  remaining  time  will  be 
available  for  general  questions  directed 
to  panel  members  or  the  DOT  officials 
by  members  of  the  audience.  These 
questions  must  be  submitted  on  forms 
that  will  be  available  at  the  summit 
during  registration. 

Issued  this  18th  day  of  September,  1994. 
Federico  Pena, 

Secretary. 

(FR  Doc.  94-23572  Filed  9-22-94;  8:45  am] 

BILLING  CODE  4910-06-M 


Coast  Guard 

[CGD  94-076] 

Chemical  Transportation  Advisory 
Committee  (CTAC)  Subcommittee  on 
Marine  Occupational  Safety  and  Health 
Meeting 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Subcommittee  on  Marine 
Occupational  Safety  and  Health  of  the  ; 
Chemical  Transportation  Advisory 
Committee  will  meet  to  determine  how  ( 
to  protect  the  marine  worker  from 
exposure  to  hazardous  cargo  vapors.  j 
This  may  include  the  development  of 
additional  comprehensive  exposure 
standards  for  marine  workers.  The 
meeting  will  be  open  to  the  public. 

DATES:  The  meeting  will  be  held 
October  5-6, 1994,  from  9  a.m.  to  5  p.m. 
daily.  Written  material  should  be 
submitted  no  later  than  September  30, 
1994. 

ADDRESSES:  The  meeting  will  be  held  in 
room  4432A,  U.S.  Department  of 
Transportation,  Nassif  Building,  400  7th 
Street,  SW.,  Washington,  DC  20590- 
0001.  Written  material  should  be 
submitted  to  Mr.  Guy  R.  Colonna, 
National  Fire  Protection  Association,  1 
Batterymarch  Park,  Quincy,  MA  02269. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Guy  R.  Colonna,  National  Fire 
Protection  Association,  1  Batterymarch 
Park,  Quincy,  MA  02269,  telephone 
(617)  984-7435,  or  Dr.  Alan  L. 

Schneider,  U.S.  Coast  Guard 
Headquarters  (G-MTH-1),  2100  2nd 
Street,  S.W.,  Washington,  DC  20593- 
0001,  telephone  (202)  267-1217. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2,  section  1  et  seq.  The 
agenda  will  include  the  discussion  of 
the  following  topics: 

1.  Methods  that  would  protect  the  marine 
worker  from  exposure  to  hazardous  cargo 
vapors;  and 

2.  The  need  for  additional  comprehensive 
exposure  standards  for  marine  workers. 

This  meeting  will  continue  the 
Subcommittee’s  work  in  this  area. 
Attendance  is  open  to  the  public.  With 
advance  notice,  and  at  the  Chairman’s 
discretion,  members  of  the  public  may 
make  oral  presentations  during  the 
meeting.  Persons  wishing  to  make  oral 
presentations  should  notify  Mr. 

Colonna,  listed  above  under  ADDRESSES, 
no  later  than  the  day  before  the  meeting. 
Written  material  may  be  submitted  at 
any  time  for  presentation  to  the 
Subcommittee.  However,  to  ensure 
advance  distribution  to  each 
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Subcommittee  member,  persons 
submitting  written  material  are  asked  to 
provide  30  copies  to  Mr.  Colonna  no 
later  than  September  30, 1994. 

Dated;  September  14, 1994. 

J.F.  McGowan, 

Captain,  U.S.  Coast  Guard,  Acting  Chief, 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 

[FR  Doc.  94-23511  Filed  9-22-94,  8:45  am] 

BILUNG  CODE  4»tO-14-M 


[CGD  94-065] 

Centralization  of  Vessel 
Documentation  Activities; 
Implementation  Plan;  Public  Meetings 

AGENCY:  Coast  Guard,  DOT 
ACTION:  Notice  of  meetings. 

SUMMARY:  On  August  30, 1994,  the  Coast 
Guard  published  a  notice  in  the  Federal 
Register  (59  FR  44788),  in  which  it 
announced  a  series  of  public  meetings 
to  discuss  plans  to  close  vessel 
documentation  offices  in  14  cities,  and 
to  centralize  all  vessel  documentation 
activities  at  a  single  location.  That 
notice  identified  the  dates  and  locations 
of  the  first  two  meetings  and  stated  that 
a  separate  notice  would  identify  the 
dates  and  locations  of  the  remaining 
meetings.  This  notice  announces  the 
dates,  times,  and  addresses  of  the 
remaining  public  meetings  to  be  held  by 
the  Coast  Guard  to  discuss  the 
centralization  plans. 

DATES:  The  meetings  will  be  held  on: 
October  4, 1994  in  Long  Beach,  CA; 
October  6, 1994  in  Seattle,  WA;  October 
21,  1994  in  New  York,  NY;  October  31, 
1994  in  St.  Louis,  MO;  and  November  4, 
1994  in  Miami,  FL. 

ADDRESSES:  Copies  of  the 
implementation  plan  are  available  from 
Commandant  (G-MVI-5),  U.S.  Coast 
Guard  Headquarters,  room  1312,  2100 
Second  Street,  SW.,  Washington,  DC 
20593-0001.  The  addresses  and 
convening  times  for  each  meeting  are 
listed  separately  in  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Laura  Burley,  Vessel  Documentation 
and  Tonnage  Survey  Branch,  Merchant 
Vessel  Inspection  and  Documentation 
Division,  Office  of  Marine  Safety. 
Security  and  Environmental  Protection. 
Telephone  (202)  267-1492,  telefax, 

(202)  267—4177. 

Normal  office  hours  are  between  7:30 
a.m.  and  4  p.m.,  Monday  through 
Friday.,  except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meetings  is  to  discuss  the 
Coast  Guard’s  implementation  plan,  and 
to  obtain  input  from  and  educate  the 


affected  community  and  general  public 
with  regard  to  revised  procedures  and 
planned  innovations.  The  planned 
centralization  is  part  of  the  Coast 
Guard’s  ongoing  efforts  to  provide  the 
maximum  service  to  the  maritime 
community,  while  seeking  to  reduce 
costs. 

The  implementation  plan  describes  in 
general  terms  the  steps  and  procedures 
which  the  Coast  Guard  will  follow  in 
achieving  centralization  while 
maintaining  full  customer  service. 

Meeting  Participation 

It  is  unnecessary  to  file  a  written 
request  to  participate  in  the  meeting. 

The  Coast  Guard  will  discuss  its 
implementation  plan  and  solicit  input 
from  the  public  for  the  purpose  of 
ensuring  an  orderly  transition  to  the 
central  site.  Individuals  will  also  be 
afforded  an  opportunity  to  leave 
informal  written  comments  on  specific 
areas  of  concern.  Following  the  public 
meetings,  the  Coast  Guard  will  consider 
the  input  from  the  public  and  may 
revise  its  implementation  plan 
accordingly. 

Meetings 

The  meetings  will  be  held  in  Long 
Beach,  CA;  Seattle,  WA;  New  York,  NY; 
St.  Louis,  MO;  and  Miami,  FL. 

The  meetings  are  open  to  the  public 
and  will  convene  as  follows: 

On  October  4, 1994,  from  9  a.m.  to 
noon  in  room  7200,  501  West  Ocean 
Boulevard,  Long  Beach,  CA  90822- 
5399. 

On  October  6, 1994,  from  9  a.m.  to 
noon  in  the  Bear  Room,  Pier  36, 1519 
Alaskan  Way  S.,  Seattle,  WA  98134- 
1192. 

On  October  21, 1994,  from  10  a.m.  to 
1  p.m.  in  the  Ward  Room,  room  214, 
Marine  Inspection  Office,  Battery  Park 
Building,  New  York,  NY  10004-1466. 

On  October  31, 1994,  from  9  a.m.  to 
noon  in  room  2.206,  Robert  A.  Young 
Building,  1222  Spruce  Street,  St.  Louis, 
MO  63103-2835. 

On  November  4, 1994,  from  9  a.m.  to 
noon  in  room  220,  Federal  Building,  155 
S.  Miami  Ave.,  Miami,  FL  33130-1609. 

Dated:  September  16, 1994. 

J.F.  McGowan, 

Captain,  U.S.  Coast  Guard,  Acting  Chief, 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 

[FR  Doc.  94-23510  Filed  9-22-94;  8:45  am] 

BILLING  CODE  4910-14-M 


Federal  Aviation  Administration 

[Summary  Notice  No.  PE-94-34] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FA A),  DOT 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY;  Pursuant  to  FAA’s  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public’s  awareness  of,  and 
participation  in,  this  aspect  of  FAA’s 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  October  13, 1994. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. _ , 

800  Independence  Avenue,  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  91 5G, 
FAA  Headquarters  Building  (FOB  10A), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  D.  Michael  Smith,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  September 
20, 1994. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations 

Petitions  for  Exemption 

Docket  No.:  25052 


Federal  Register  /  Vol.  59,  No.  184  /  Friday,  September  23,  1994  /  Notices 


48931 


Petitioner:  TEMSCO  Helicopters,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.203(a)(1) 

Description  of  Relief  Sought:  To  extend 
and  amend  Exemption  No.  4760,  as 
amended,  which  allows  TEMSCO 
Helicopters,  Inc.,  and  other  air  taxi/ 
commercial  operators  to  continue  to 
conduct  seaplane  operations  in  the 
controlled  airspace  for  Ketchikan, 
Alaska,  under  special  visual  flight 
rules  below  500  feet  above  the 
surface.  The  amendment,  if  granted, 
would  replace  “seaplane”  operations 
with  “flight”  operations,  which 
would  permit  aircraft  other  than 
seaplanes  to  operate  under  the 
exemption,  and  would  replace 
“control  zone”  with  the  current 
airspace  classification. 

Docket  No.:  27770 

Petitioner:  Suncoast  Helicopters,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Description  of  Relief  Sought:  To  permit 
flight  crew  members  employed  by 
Suncoast  Helicopters,  Inc.,  to  remove 
and  replace  aircraft  cabin  seats  when 
maintenance  personnel  are  not 
available. 

Docket  No.:  27837 

Petitioner:  Los  Angeles  Police 
Department 

Sections  of  the  FAR  Affected:  14  CFR 
145.53 

Description  of  Relief  Sought:  To  permit 
the  City  of  Los  Angeles  Department  of 
General  Services  Helicopter 
Maintenance  Unit,  a  FAA-certificated 
repair  station,  to  perform  maintenance 
on  the  Department’s  military  surplus 
Bell  Helicopter  204B,  an  aircraft  for 
which  the  repair  station  is  not  rated. 

Docket  No.:  27867 

Petitioner:  Department  of  the  Navy 

Sections  of  the  FAR  Affected:  14  CFR 
91.209  (a)  and  (b) 

Description  of  Relief  Sought:  To  permit 
the  Marine  Corps  to  conduct  night 
flight  military  training  operations 
without  lighted  aircraft  position 
lights. 

Dispositions  of  Petitions 

Docket  No.:  27646 

Petitioner:  Mr.  Steve  Baumberger 

Sections  of  the  FAR  Affected:  14  CFR 
65.91(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Mr.  Baumberger 
to  apply  for  an  inspection 
authorization  without  having  been 
actively  engaged  in  maintaining 
aircraft  for  at  least  the  2-year  period 
before  the  date  of  your  application 

Denial,  August  29,  1994,  Exemption  No. 
5961 


Correction 

(Note:  This  summary  replaces  the  summary 
published  in  the  September  3, 1994,  Federal 
Register.  The  purpose  of  this  replacement  is 
to  further  clarify  and  correct  the  currently 
published  one.  The  comment  period  will 
begin  with  this  publication.] 

Docket  No.  27849 

Petitioner-  Ilyushin  Aviation  Complex 
Sections  of  the  FAR  Affected:  14  CFR 
25.571(e)(1),  Amendment  25-72 
Description  of  Relief  Sought:  To  allow 
Ilyushin  relief  from  the  bird  impact 
requirement  of  §  25.571(e)(1),  as 
amended  by  Amendment  25-72, 
which  requires  the  airplane  to  be 
capable  of  continued  flight  and 
landing  after  impact  with  a  4-pound 
bird  at  Vc  at  sea  level  to  8,000  feet. 
Ilyushin  seeks  to  demonstrate  that  the 
IL-96T  airplane  is  capable  of 
successfully  completing  a  flight 
during  which  likely  structural  damage 
occurs  as  a  result  of  impact  with  a  4- 
pound  bird  at  whichever  true  airspeed 
is  greater:  Vc  at  sea  level,  or  .85  Vc  at 
8,000  feet.  The  petitioner  also  seeks  to 
demonstrate  compliance  with  the 
empennage  strength  requirements  of 
§  25.631  considering  a  4-pound  bird 
in  lieu  of  an  8-pound  bird. 

IFR  Doc.  94-23570  Filed  9-22-94;  8:45  am) 

BILLING  CODE  4910-13-M 


Intent  to  Rule  on  Application  to  Impose 
and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Friedman  Memorial  Airport,  Hailey,  ID 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  FPC  at  Friedman 
Memorial  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  14  CFR 
Part  158. 

DATES:  Comments  must  be  received  on 
or  before  October  24,  1994. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Airports  Division,  1601  Lind 
Avenue  SW.,  Suite  540;  Renton,  WA 
98055—4056  and  J.  Wade  Bryant, 
Manager;  Seattle  Airports  District 
Office,  SEA-ADO;  Federal  Aviation 
Administration,  1601  Lind  Avenue  SW, 
Suite  250,  Renton,  WA  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 


be  mailed  or  delivered  to  Mr.  Richard  R. 
Baird,  Airport  Manager  at  the  following 
address:  P.O.  Box  929,  Hailey,  ID  83333. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Friedman 
Memorial  Airport  under  Section  158.23 
of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Sandra  M.  Simmons,  Federal 
Aviation  Administration,  Seattle 
Airports  District  Office,  1601  Lind 
Avenue  SW,  Suite  250,  Renton,  WA 
98055-4056,  (206)  227-2656.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  the 
Friedman  Memorial  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

On  September  14, 1994,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Friedman  Memorial 
Airport  Authority  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
December  15, 1994. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  March  1, 

1995 

Proposed  charged  expiration  date: 

December  31, 1995 
Total  estimated  PFC  revenue: 

$144,637.00 

Brief  description  of  proposed 
project(s):  Rehabilitation  of  air  carriers/ 
general  aviation  ramp;  ADA  ramp  for 
departure  area  of  terminal; 
Rehabilitation  Runway  13/31  resurface 
with  a  porous  friction  course; 
Environmental  Assessment  for 
Friedman  MemoriaFAirport  master  plan 
update  and  first  phase  development; 
Purchase  of  snow  removal  equipment; 
Aircraft  rescue  fire  fighting  (ARFT) 
equipment  upgrade/purchase;  Extend 
sewer  line,  repair  access  road  and 
construct  terminal  loop  road. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Part  135  air 
taxi/commercial  operators  who  conduct 
operations  in  air  commerce  carrying 
persons  for  compensation  or  hire, 
except  air  taxi/commercial  operators 
public  or  private  charter  in  aircraft  with 
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a  seating  capacity  of  10  or  more.  The 
application  was  prepared  identifying 
the  second  part  of  the  exemption  in 
regards  to  “a  seating  capacity  of  10  or 
less”;  however,  this  was  a  typographical 
error,  “a  seating  capacity  of  10  or  more” 
was  discussed  at  the  consultation 
meeting.  A  letter  notifying  the  carriers 
of  the  error  has  been  distributed 
indicating  that  the  actual  exemption 
will  read  “a  seating  capacity  of  10  or 
more”  and  they  may  respond  during  the 
Federal  Register  comment  period 
certifying  their  agreement  or 
disagreement. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  airports  office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600, 1601  Lind  Avenue, 
SVV.,  Suite  540,  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Friedman 
Memorial  Airport. 

Issued  in  Renton,  Washington  on 
September  14, 1994. 

Matthew  J.  Cavanaugh, 

Acting  Manager,  Planning,  Programming  and 
Capacity  Branch,  Airports  Division, 
Northwest  Mountain  Region. 

IFR  Doc.  94-23569  Filed  9-22-94;  8:45  ami 
BILLING  CODE  *910-13-1* 


Federal  Railroad  Administration 

Innovative  Financing  Request  for 
Assistance 

AGENCY:  Federal  Railroad 
Administration;  Department  of 
Transportation. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Railroad 
Administration  is  requesting  assistance 
in  identifying:  (1)  Projects  for  inclusion 
in  the  Department  of  Transportation’s 
innovative  infrastructure  financing 
initiative  and  (2)  modifications  to 
ISTEA. 

ADDRESSES:  Responses  should  be  sent  to 
Sally  Hill  Cooper,  Associate 
Administrator  for  Policy  and  Program 
Development,  Federal  Railroad 
Administration,  400  Seventh  Street, 

SW.,  Room  8300,  Washington,  D.C. 
20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Hartman  (202)  366-0177  or  Sally  Hill 
Cooper (202)  366-0173. 

SUPPLEMENTARY  INFORMATION:  Executive 
Order  12893  "Principles  for  Federal 


Infrastructure  Investments,”  signed  by 
the  President  on  January  26, 1994, 
signals  the  importance  the 
Administration  places  on  investment  in 
transportation.  The  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA)  offers  increased  flexibility 
through  new  planning  requirements  and 
funding  opportunities  so  that  states  and 
metropolitan  planning  organizations 
(MPO)  can  create  a  more  integrated, 
environmentally  sensitive,  intermodal 
transportation  network.  In  response  to 
this  new  flexibility,  but  cognizant  of 
continuing  federal  budget  constraints, 
the  Secretary  established  an 
infrastructure  financing  task  force.  This 
group  is  exploring  innovative  financing 
techniques  that  promote  private-public 
partnerships,  effectively  leverage 
limited  public  dollars,  apply  creative 
solutions  to  infrastructure  needs,  and 
increase  state  and  local  use  of  the 
flexibility  given  to  them  under  ISTEA. 

As  part  of  this  effort,  the  Federal 
Railroad  Administration  (FRA) 
conducted  a  roundtable  with  industry 
representatives  and  discussed 
infrastructure  financing.  We  are  now 
working  to  identify  selected  state  and 
locally  supported  rail  and  rail-related 
projects  that  have  potential  for  funding 
under  ISTEA,  but  are  currently  stalled. 

As  we  move  toward  reauthorization  of 
ISTEA,  we  are  also  soliciting  ideas  on 
potential  changes  to  ISTEA  that  would 
facilitate  rail-related  projects  having 
significant  public  benefits. 

There  are  additional  components  to 
the  Department’s  infrastructure 
financing  effort  of  which  FRA  is  a  part. 
As  published  in  the  Federal  Register  on 
April  8. 1994  (59  FR  16889),  the  Federal 
Highway  Administration  (FHWA) 
established  an  Innovative  Financing — 
Test  and  Evaluation  Project  (TE-045)  to 
increase  the  flexibility  of  ISTEA  by 
identifying  projects  that  “develop 
innovative  financing  concepts  which 
hold  the  most  potential  to  increase 
investment  or  reduce  public  agency 
costs.”  Projects  are  being  identified  that 
exhibit  some  type  of  private-public 
partnership,  provide  creative 
applications  of  ISTEA  to  address 
congestion,  intermodal,  or 
environmental  issues,  have  positive 
economic  benefits,  and  strong  local  and 
state  support.  The  Federal  Transit 
Administration  (FTA)  has  established  a 
similar  program  and,  as  published  in  the 
Federal  Register  on  September  12, 1994 
(59  FR  46878),  is  seeking  input  on 
methods  to  facilitate  public  and  private 
transit  investment  and  assistance 
toward  identifying  specific  local  transit 
projects  that  apply  innovative  financing 
techniques.  FRA  is  working  with  both 
FHWA  and  FTA  to  coordinate  efforts 


and  identify  projects  with  rail 
components. 

Specifically,  the  FRA  is  requesting 
assistance  and  comments  in  the 
following  areas: 

1.  Identifying  selected  rail  related 
projects  that  demonstrate  some  form  of 
innovative  financing  and  are  ISTEA 
qualified  but  are  stalled  due  to 
regulatory  or  administrative  obstacles  or 
lack  of  appropriate  financing; 

2.  Identifying  current  obstacles  or 
impediments  to  the  current  use  of 
ISTEA  funds  for  rail  related  projects; 

3.  Identifying  appropriate 
applications  for  public  funding  and 
partnerships  with  the  private  sector; 

4.  Identifying  the  applicability 
(effectiveness)  of  the  current 
transportation  planning  requirements  to 
multi-state  rail  projects;  and 

5.  Suggesting  modifications  to  ISTEA 
to  enhance  rail’s  contribution  and 
relevancy  to  a  more  integrated, 
environmentally  sensitive,  intermodal 
transportation  system. 

Projects  submitted  should  at  a 
minimum  provide  a  brief  description  of 
the  project,  cost  and  funding  committed, 
project  status,  environmental 
implications,  local/state  support  and  the 
possible  innovative  financing  aspect  of 
the  proposal.  Project  submissions 
should  be  submitted  to  FRA,  if  possible, 
by  October  31, 1994. 

Comments  regarding  modification  and 
applicability  of  ISTEA  to  the  rail 
industry  are  requested,  if  possible,  by 
November  15, 1994. 

Issued  in  Washington,  D.C.  on  September 
19. 1994. 

Jolene  M.  Molitoris. 

Federal  Railroad  Administrator. 

[FR  Doc.  94-23567  Filed  9-22-94;  8:45  amj 

BILLING  CODE  4910-06-P 


National  Highway  Traffic  Safety 
Administration 

Announcement  of  the  Ninth  Meeting  of 
the  Heavy  Truck  Subcommittee  of  the 
Motor  Vehicle  Safety  Research 
Advisory  Committee 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT 
ACTION:  Meeting  announcement. 

SUMMARY:  This  notice  announces  the 
ninth  meeting  of  the  Heavy  Truck 
Subcommittee  of  the  Motor  Vehicle 
Safety  Research  Advisory  Committee 
(MVSRAC).  The  MVSRAC  established 
this  Subcommittee  at  the  February  1988 
meeting  to  examine  research  questions 
regarding  crashworthiness  and  crash 
avoidance  for  vehicles  over  10,000 
pounds. 
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DATES  ANO  TIMES:  The  meeting  is 
scheduled  for  Tuesday,  October  25, 

1994,  from  10  a.m.  until  4  p.m. 
ADDRESSES:  The  meeting  will  be  held  in 
room  6332  of  the  U.S.  Department  of 
Transportation  Building,  which  is 
located  at  400  Seventh  Street,  SW., 
Washington.  D.C. 

SUPPLEMENTARY  INFORMATION:  The  Motor 
Vehicle  Safety  Research  Advisory 
Committee  was  established  in  May 
1987.  The  purpose  of  the  Committee  is 
to  provide  an  independent  source  of 
ideas  for  safety  research.  The  MVSRAC 
provides  information,  advice,  and 
recommendations  to  NHTSA  on  matters 
relating  to  motor  vehicle  safety  research 
and  provides  a  forum  for  the 
development,  consideration,  and 
communication  of  motor  vehicle  safety 
research,  as  set  forth  in  the  MVSRAC 
Charter. 

At  the  White  House  Conference  on 
Global  Climate  Change  in  June  of  1993, 
a  number  of  measures  to  reduce 
greenhouse  gasses  were  discussed.  One 
of  the  many  measures  related  to  vehicle 
fuel  economy  that  was  discussed  was  a 
suggestion  to  foster  the  increased  use  of 
low  rolling  resistance  tires  in  the 
aftermarket.  A  Heavy  Vehicle  Tire 
Rolling  Resistance  Task  Force  hate  been 
established,  under  the  Subcommittee,  to 
explore  ways  of  achieving  that  objective. 
The  Task  Force  Chairperson  will 
provide  a  status  report  on  current 
activities  with  truck  tire  manufacturers, 
truck  fleets,  and  owner  organizations  to 
promote  a  voluntary  truck  tire  rolling 
resistance  program.  This  status  report 
will  be  followed  by  a  discussion  with 
the  Subcommittee  members  relative  to 
how  best  to  proceed  further  on  this 
subject. 

At  the  third  meeting  of  the 
Subcommittee,  a  Truck  Tire  Traction 
Task  Force  was  established  to  develop 
a  proposal  for  a  cooperative 
government-industry  research  program 
to  produce  a  method  of  uniformly 
measuring  truck  tire  combined  lateral 
and  longitudinal  traction  characteristics. 
Under  the  auspices  of  the  Society  of 
Automotive  Engineers  (SAE),  Phase  I  of 
this  program  was  initiated  to  develop  a 
standardized  test  procedure  for 
characterizing  pertinent  tire  properties. 
Phase  II  will  utilize  the  developed  test 
procedure  in  a  full-scale  test  program  to 
establish  a  data  base  of  pertinent  tire 
characteristics  that  will  serve  as  input  to 
vehicle  dynamics  models  and  as 
benchmarks  for  vehicle  component 
design.  NHTSA’s  Office  of  Research  and 
Development  will  provide  a  status 
report  on  this  cooperative  government- 
industry  research  activity  which  will  be 
followed  by  a  discussion  with  the 


Subcommittee  members  to  further 
clarify  the  objectives  of  this  program. 

The  SAE  Truck  Crashworthiness 
Subcommittee  determined  that 
fundamental  research  was  needed  to 
define  a  “typical  and  representative’’ 
crash  environment  that  can  be  used  as 
a  benchmark  against  which  design 
improvements  for  heavy  truck  occupant 
crash  protection  could  be  judged.  The 
Heavy  Truck  Occupant  Crash  Protection 
cooperative  research  program  was 
subsequently  initiated  under  the 
auspices  of  the  SAE  and  is  underway. 
Support  funding  has  been  obtained  from 
a  wide  range  of  industry  and 
government  sources.  A  status  report  on 
this  research  program  will  be  provided 
by  NHTSA’s  Office  of  Research  and 
Envelopment  to  be  followed  by  a 
discussion  with  the  Subcommittee 
members  relative  to  the  goals  and 
schedule  of  this  program. 

As  directed  by  Report  103-310  of  the 
Senate’s  Committee  on  Appropriations 
accompanying  H.R.  4556,  Department  of 
Transportation  And  Related  Agencies 
Appropriations  Bill  1995,  NHTSA  will 
develop  a  5-year  strategic  plan  outlining 
the  future  of  its  Heavy  Truck  Safety 
Program.  This  report  is  to  be  delivered 
to  the  House  and  Senate  Appropriations 
Committees  before  the  agency’s  hearing 
next  year.  The  report  should  outline  the 
scope,  nature,  and  direction  of  a 
revitalized  Heavy  Truck  Safety  Program, 
and  be  developed  in  consultation  with 
the  American  Trucking  Association 
Foundation,  the  Office  of  Motor 
Carriers,  and  the  Motor  Vehicle  Safety 
Research  Advisory  Committee.  At  a 
minimum,  the  plan  should  address  the 
objectives  of  NHTSA’s  future  research 
in  cab  ergonomics,  crashworthiness, 
human  factors,  and  future  population 
demographics  and  their  relationship  to 
driver  safety.  Since  heavy  truck  safety  is 
a  very  broad  subject  area,  NHTSA’s 
Office  of  Research  and  Development  is 
proposing  that  during  this  announced 
meeting  with  the  Heavy  Truck 
Subcommittee,  topics  suitable  for 
incorporation  in  a  5-year  strategic  plan 
be  identified.  In  this  meeting,  efforts 
should  be  directed  at  developing  a 
process  for  systematically  evaluating 
and  prioritizing  the  possible  heavy  truck 
research  topics  for  the  5-year  plan  based 
on  inputs  from  members  of  the 
Subcommittee. 

At  this  Subcommittee  meeting,  an 
initial  assessment  of  potential  research 
focus  areas  will  be  made.  The  objective 
of  the  discussions  will  be  to  identify  the 
current  state  of  knowledge  in  each 
particular  area,  ongoing  activities 
relevant  to  the  topic,  identification  of 
information  that  is  needed  to  make 
progress  in  area,  and  discussion  of 


whether  the  subject  area  is  worth 
pursuing  and,  if  so,  whether  it  should  be 
a  short,  medium,  or  long  range  priority. 

The  meeting  is  open  to  the  public, 
and  participation  by  the  public  will  be 
determined  by  the  Subcommittee 
Chairperson. 

A  public  reference  file  (Number  88- 
01)  has  been  established  to  contain  the 
products  of  the  subcommittee  and  will 
be  open  to  the  public  during  the  hours 
of  8:00  a.m.  to  4:00  p.m.  at  the  National 
Highway  Traffic  Safety  Administration’s 
Technical  Reference  Division  in  Room 
5108  at  400  Seventh  Street,  SW., 
Washington,  DC  20590,  telephone  (202) 
366-2768. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  A.  Leasure,  Jr.,  Chairperson, 
Heavy  Truck  Subcommittee,  Office  of 
Research  and  Development,  400 
Seventh  Street,  SW.,  Room  6220. 
Washington,  DC.,  20590,  telephone 
(202) 366-5662. 

Issued  on:  September  16, 1994. 

George  L.  Parker, 

Chairman,  Motor  Vehicle  Safety  Research 
Advisory  Committee. 

(FR  Doc.  94-23527  Filed  9-22-94;  8:45  am] 

BILLING  CODE  4910-59-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review. 

September  15, 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement (s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0212 
Form  Number:  IRS  Form  5558 
Type  of  Review:  Extension 
Title:  Application  for  Extension  of  Time 
To  File  Certain  Employee  Plan 
Returns 

Description:  This  form  is  used  by 
employers  to  request  an  extension  of 
time  to  file  employee  plan  annual 
information  returns  and  the  employee 
plan  excise  tax  return  (Form  5330). 
The  data  supplied  on  this  form  is 
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used  to  determine  if  such  extension  of 
time  is  warranted. 

Respondents.  Farms,  Businesses  or 
other  for-profit,  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents. 
75,000 

Estimated  Burden  Hours  Per 
Respondent:  36  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
44,525  hours 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution 
Avenue,  N.W.,  Washington,  DC  20224 

OMB  Reviewer:  Milo  Sunaerhauf  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building  Washington,  DC 
20503 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

(FR  Doc.  94-23564  Filed  9-22-94;  8:45  am] 

BILLING  CODE  4830-01-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

September  19, 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 


Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Special  Request 

Authorization  of  the  form  described 
below  is  required  within  7  days  as  the 
Violent  Crime  Control  and  Law 
Enforcement  Act  (The  Crime  Bill) 
requires  Federal  firearms  licensees  to 
report  to  the  Bureau  of  Alcohol, 

Tobacco  and  Firearms  and  to  the 
appropriate  local  authorities  any  theft  or 
loss  of  a  firearms  from  the  licensees.  In 
order  to  meet  this  requirement  as  soon 
as  possible,  the  Department  of  the 
Treasury  is  requesting  review  and 
approval  by  the  Office  of  Management 
(OMB)  by  September  26,  1994.  In 
accordance  with  5  CFR  1320.18,  ATF 
Form  3310.11,  and  its  instructions,  are 
included  with  this  for  review.  All  public 
comments  must  be  received  by  close  of 
business  September  22, 1994. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

OMB  Number:  New 

Form  Number:  ATF  Form  3310.11 

Type  of  Review:  New  collection 


Title  Federal  Firearms  Licensee  Theft/ 
Loss  Report 

Description  Thefts  or  losses  of  firearms 
from  the  inventory  or  collection  of  a 
Federal  firearms  licensee  must  be 
reported  to  the  Secretary  of  the 
Treasury  and  the  appropriate  local 
authorities  within  48  hours  of 
discovery.  This  form  contains  the 
minimum  information  necessary  for 
ATF  to  initiate  criminal 
investigations.. 

Respondents:  Individuals  or 
households,  Businesses  or  other  for- 
profit,  Federal  agencies  or  employees 

Estimated  Number  of  Respondents: 
4,000 

Estimated  Burden  Hours  Per 
Respondent:  24  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
1,600  hours 

Clearance  Officer:  Robert  N.  Hogarth, 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200, 
650  Massachusetts  Avenue  NW., 
Washington,  DC  20226 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Offic^Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer 

BIDING  CODE  481 0-31 -P 
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DEPARTMENT  OF  THE  TREASURY 
BUREAU  OF  ALCOHOL,  TOBACCO  AND  FIREARMS 

FEDERAL  FIREARMS  LICENSEE  THEFT/LOSS  REPORT 


Prepare  in  duplicate.  All  entries  must  be  in  ink.  Before  completing,  please  see  notices  and  instructions  on  the  reverse  of  this 
form. 


SECTION  A  - 


FEDERAL  FIREARMS  UCENSE  NUMBER 


TELEPHONE  NUMBER  OF  FEDERAL  FIREARMS  LICENSEE 
(Include  area  code.) 


TRADE/CORPORATE  NAME  AND  ADDRESS  OF  Federal  Firearms  Licensee 
(Address  should  reflect  the  Street  Address  and  Number,  City,  State,  Zip  Code) 


NAME.  ADDRESS  AND  TELEPHONE  NUMBER  OF  PERSON  MAKING  REPORT 

(Address  should  reflect  the  Street  Address  and  Number,  City  ,  State,  Zip  Code.  Include  area  code  in  the  telephone  number.) 


SECTION  B  -  THEFT/LOSS  INFORMATION 


DISCOVERED 


REPORTED  TO  LOCAL 
AUTHORITIES 


REPORTED  TO  ATF 
HOTLINE  NUMBER 


DATE  OF 
ACQUISITION 


DESCRIPTION  OF  INCIDENT 


CASUALTY 


ATF  HOTLINE  INCIDENT  NUMBER 


SECTION  C  -  DESCRIPTION  OF  FIREARMS 


MANUFACTURER 


I  HEREBY  CERTIFY  THAT  THE  ABOVE  INFORMATION  IS  TRUE  AND  CORRECT.  I  ALSO  UNDERSTAND  THAT 
FAILURE  TO  REPORT  THE  THEFT  OR  LOSS  OF  A  FIREARM  FROM  MY  INVENTORY  OR  COLLECTION  WITHIN  48 
HOURS  AFTER  THE  THEFT  OR  LOSS  IS  DISCOVERED  IS  A  VIOLATION  OF  18  U.S.C.  5  *23  (g)(6)  PUNISHABLE  AS  A 
|  FELONY. 


SIGNATURE 


DATE 
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IMPORTANT  NOTICE 

Section  923(g),  Title  18  U.S.C.,  requires  each  Federal  Firearms  Licensee  (FFL)  to  report  the  theft/loss  of  a  firearm  from 
the  licensee’s  inventory  from  the  collection  of  a  licensed  collector,  within  48  hours  of  discovery  to  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)by  calling  1-800-800-3855  and  to  local  law  enforcement  authorities. 

FFLs  who  report  a  firearm  as  missing  and  later  discover  its  whereabouts  should  advise  ATF  that  the  firearms  have  been 
located.  Licensees  reporting  theft/loss  of  firearms  registered  under  the  National  Firearms  Act  must  also  provide  written 
notification  to  the  National  Firearms  Act  Branch,  pursuant  to  27  C.F.R.  S  179.141. 

This  form  should  not  be  used  by  common  carriers  for  reporting  the  theft/loss  of  firearms.  Thefts/losses  from  interstate 
shipments  must  continue  to  be  reported  on  ATF  Form  3310.6,  Interstate  Firearms  Shipment  Report  of  Theft/Loss 

INSTRUCTIONS  TO  FEDERAL  FIREARMS  LICENSEES 

1.  FFLs  must  report  the  theft/loss  of  firearms  to  the  ATFTheft  Hotline  Number  (1-800-800-3855)  within  48  hours  of 
discovery. 

2  This  form  is  to  be  used  to  provide  written  notification  of  firearms  thefts/losses  in  addition  to  reporting  firearms 
thefts/losses  to  the  ATFTheft  Hotline.  Document  the  date  that  you  report  the  information  to  the  ATF  Theft 
Hotline  in  Section  A  of  this  form.  An  ATFTheft  Hotline  representative  willprovide  you  with  an  ATFTheft  Hotline 
Incident  Number.  That  number  must  be  recorded  in  Section  A  of  this  form. 

3.  A  separate  form  is  required  for  each  theft/loss  report.  This  form  must  be  prepared  in  ink,  signed,  and  dated. 

4  The  description  of  the  lost  or  stolen  firearms  provided  in  Section  B  of  this  form  should  be  identical  to  the 

information  contained  in  the  Record  of  Acquisition  and  Disposition  required  by  27  CFR  Part  178  Subpan  H. 

5  Upon  completion,  the  original  must  be  forwarded  to  the  following  address: 

Bureau  of  Alcohol,  Tobacco  and  Firearms 
Tech  World  Post  Office 
Post  Office  Box  50220 
Washington.  D  C.  20226 

6  Copy  1  should  be  removed  and  retained  as  pan  of  the  licensee’s  permanent  records. 

7  FFLs  must  reflect  the  theft, 'loss  as  a  disposition  entry  in  the  Record  of  Acquisition  and  Disposition  required  by  27 

CFR  Pan  178.  Subpan  H.  The  disposition  entry  should  indicate  whether  the  incident  is  a  theft  or  loss,  the  ATF 
Theft  Hotline  Repon  Number,  and  the  Incident  Number  provided  by  the  local  law  enforcement  agency. 

8  Should  any  of  the  firearms  be  located,  they  should  be  reentered  into  the  Record  of  Acquisition  and  Disposition 
as  an  acquisition  entry 

9  Additional  forms  may  be  obtained  through  the  ATF  Distribution  Center.  7943  Angus  Court,  Springfield,  Virginia. 
22153.  (703)  455-7801. 

PAPERWORK  REDUCTION  ACT 

The  information  required  on  this  form  is  in  accordance  with  the  Paperwork  Reduction  Act  of  1980.  The  purpose  of  this 
information  is  to  provide  notification  to  ATF  of  the  theft  or  loss  of  firearms  from  the  inventory  of  a  Federal  firearms 
licensee  and  from  the  collection  of  a  licensed  collector.  The  information  is  subject  to  inspection  by  ATFoffices.  The 

information  on  this  form  is  required  by  18  U.S.C.  923(g)(6). 

The  estimated  average  burden  associated  with  the  collection  is  24  min.  per  respondent,  depending  on  individual 
circumstances.  Comments  concerning  the  accuracy  of  this  burden  estimate  and  suggestions  for  reducing  this  burden 
should  be  directed  to  P.epons  Management  Officer,  Information  Programs  Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms.  Washington  D  C.. 20226.  and  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (1512-  ), 

Washington,  D  C.  20503. 
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IFR  Doc.  94-23565  Filed  9-22-94;  8:45  am) 

BILLING  CODE  4810-31-C 


Customs  Service 

Procedures  if  the  Generalized  System 
of  Preferences  Program  Expires 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  General  notice. 

SUMMARY:  The  Generalized  System  of 
Preferences  (GSP)  is  a  preferential  trade 
program  that  allows  the  products  of 
many  developing  countries  to  enter  the 
United  States  duty  free.  The  GSP  is 
currently  scheduled  to  expire  at 
midnight  on  September  30, 1994,  unless 
its  provisions  are  extended  by  Congress. 
This  document  provides  notice  to 
importers  that  claims  for  duty-free 
treatment  under  the  GSP  may  not  be 
made  for  merchandise  entered  or 
withdrawn  from  a  warehouse  on  or  after 
October  1, 1994,  if  the  program  is  not 
extended  before  that  date.  The 
document  also  sets  forth  a  Customs 
mechanism  to  facilitate  refunds,  if  the 
GSP  is  renewed  retroactively. 

DATE:  The  plan  set  forth  in  this 
document  will  become  effective  as  of 
October  1, 1994,  if  Congress  does  not 
extend  the  GSP  program  before  that 
date. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  operational  aspects:  Lisa  Crosby, 
Office  of  Trade  Operations,  202-927- 
0163.  For  specific  questions  relating  to 
the  Automated  Commercial  Systems:  Irv 
Fisher,  Office  of  Automated  Commercial 
System,  202-927-1220. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  501  of  the  Trade  Act  of  1974 
(the  Act),  as  amended  (19  U.S.C.  2461) 
authorizes  the  President  to  establish  a 
Generalized  System  of  Preferences 
(GSP)  to  provide  duty-free  treatment  for 
eligible  articles  imported  from 
designated  beneficiary  countries. 
Beneficiary  developing  countries  and 
articles  eligible  for  duty-free  treatment 
under  the  GSP  are  designated  by  the 
President  by  Presidential  Proclamation 
in  accordance  with  sections  502(a)  and 
503(a)  of  the  Act  (19  U.S.C.  2462(a)  and 
2463(a)).  Pursuant  to  19  U.S.C.  2465(a), 
as  amended  by  section  13802  of  Public 
Law  103-66, 107  Stat.  312,  667-668, 
duty-free  treatment  under  tire  GSP  is 
presently  scheduled  to  expire  on 
September  30, 1994.  Thus,  duties  at  the 
most-favored-nation  rate  must  be 
deposited,  or  a  claim  may  be  made 
under  another  preferential  program  for 
which  the  merchandise  qualifies. 


Congress  is  currently  considering 
whether  to  extend  the  GSP  program  in 
the  context  of  legislation  to  implement 
the  Uruguay  Round  of  trade  negotiations 
under  the  General  Agreement  on  Tariffs 
and  Trade.  If  this  legislation  is  not 
enacted  prior  to  September  30, 1994, 
language  may  be  included  that  would 
renew  the  GSP  retroactively,  requiring 
reliquidation  of  numerous  entries  to 
refund  duties  collected. 

Recognizing  the  impact  that 
retroactive  renewal  and  consequent 
numerous  reliquidations  would  have  on 
both  importers  and  Customs,  Customs 
has  developed  a  mechanism  to  facilitate 
refunds,  should  GSP  be  renewed 
retroactively.  Set  forth  below  is  Customs 
plan  that  will  be  implemented  on 
October  1, 1994,  if  the  GSP  has  not  been 
extended  by  that  date. 

Claims — Duties  Must  Be  Deposited 

No  claims  for  duty-free  treatment 
under  the  GSP  may  be  made  for 
merchandise  entered,  or  withdrawn 
from  warehouse  for  consumption  on  or 
after  October  1, 1994.  Duties  at  the 
most-favored-nation  rate  must  be 
deposited,  or  a  claim  may  be  made 
under  another  preferential  program  for 
which  the  merchandise  qualifies  (for 
example,  the  Andean  Trade  Preference 
Act,  the  Caribbean  Basin  Initiative,  or 
the  U.S.-Israel  Free  Trade  Area 
Agreement). 

While  estimated  duties  must  be 
deposited,  all  filers  who  file  entry 
summaries  through  the  Automated 
Broker  Interface  (ABI)  may  continue  to 
file  using  the  Special  Program  Indicator 
(SPI)  for  the  GSP  (the  letter  "A”)  as  a 
prefix  to  the  tariff  number  for  all  entries 
that  would  have  qualified  for  the  GSP  if 
the  GSP  were  still  in  effect.  Customs 
Automated  Commercial  System  (ACS) 
will  be  reprogrammed  to  accept  the  SPI 
“A”  with  the  payment  of  duty. 

Filers  using  the  ABI  may  reprogram 
their  software  so  that  the  SPI  "A”  can 
still  be  used  as  a  prefix  to  the  tariff 
number,  but  with  the  payment  of  duty. 
While  reprogramming  is  strictly 
voluntary,  continued  use  of  the  SPI  “A" 
has  some  benefits.  One  benefit  of 
continued  use  of  the  SPI  “A”  is  that  the 
filer  will  not  have  to  write  a  letter  to 
Customs  requesting  a  refund  if  the  GSP 
is  renewed  with  retroactive  effect.  Use 
of  the  SPI  “A”  will  enable  Customs  to 
identify  affected  line  items  and  refund 
duties  without  a  written  request  from 
the  importer.  In  other  words,  after 
September  30, 1994,  the  SPI  “A”  will 
constitute  an  importer’s  request  for  a 
refund  of  duties  paid  for  GSP  line  items, 
should  GSP  renewal  be  retroactive. 
Other  benefits  are  that  ACS  will  perform 
its  usual  edits  on  the  information 


transmitted  by  the  filer,  thereby 
ensuring  that  GSP  claims  are  for 
acceptable  country/tariff  combinations 
and  eliminating  the  need  for  numerous 
statistical  corrections. 

Details  on  the  programming  changes 
required  have  been  issued  as  an 
administrative  message  to  all  ABI  filers. 

Filers  who  do  not  wish  to  reprogram 
will  be  required  to  request  refunds  in 
writing  if  the  GSP  is  renewed 
retroactively,  identifying  the  affected 
entry  numbers. 

ABI  filers  continuing  to  use  the  SPI 
"A”  may  use  it  as  they  do  now  (for 
example,  for  warehouse  entries  and  for 
formal  consumption  entries). 

A  claim  for  a  preferential  rate  under 
another  trade  program,  however,  will 
preclude  use  of  the  SPI  "A”  to  request 
a  refund.  Thus,  for  example,  an  importer 
entering  merchandise  using  a  reduced 
rate  under  the  U.S.-Israel  Free  Trade 
Area  Agreement  will  be  precluded  from 
using  the  “A”  to  request  that  the  U.S.- 
Israel  FTA  claim  be  converted  to  a  GSP 
claim,  should  the  GSP  be  renewed 
retroactively.  Importers,  however,  may 
make  such  a  request  in  writing  if  the 
GSP  is  renewed  retroactively. 

Similarly,  importers  may  not  use  the 
SPI  “A”  if  they  intend  to  later  claim 
drawback.  Use  of  the  SPI  “A”  is  the 
importer’s  indication  that  he  wishes  to 
receive  a  refund  if  the  GSP  is  renewed 
retroactively.  To  claim  both  this  refund 
and  drawback  would  be  to  request  a 
refund  in  excess  of  duties  actually 
deposited.  Importers  who  are  unsure  as 
to  whether  they  will  claim  drawback  are 
advised  not  to  use  the  SPI  “A”.  If  the 
GSP  is  renewed  retroactively,  and  they 
have  not  yet  claimed  drawback,  they 
may  request  a  refund  by  writing  to  the 
district  director  at  the  port  of  entry.  If 
the  GSP  is  not  renewed  retroactively, 
they  will  still  have  the  option  of  filing 
a  drawback  entry. 

Continued  use  of  the  SPI  “A”  is  not 
available  to  non-ABI  filers. 

Statistics 

For  statistical  purposes,  ACS  will 
internally  convert  any  “A”  transmitted 
via  ABI  after  September  30, 1994  into  a 
“Q”.  If  the  GSP  is  renewed  retroactively 
to  that  date.  Census  will  convert  all  "Q” 
statistics  into  “A”  statistics,  thereby 
ensuring  that  next  year’s  competitive 
need  limitations  under  the  GSP  are 
accurate.  This  will  also  vastly  reduce 
the  number  of  statistical  corrections  that 
must  be  done  by  import  specialists. 

Informal  Entries 

Refunds  on  informal  entries  filed  via 
ABI  on  a  Customs  Form  7501  with  the 
SPI  “A”  will  be  processed  in  accordance 
with  the  procedures  outlined  above. 
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Procedures  for  other  kinds  of  informal 
entries  will  be  issued  at  a  later  date  if 
necessary. 

Refunds 

If  the  GSP  is  renewed  with  retroactive 
effect,  Customs  will  reliquidate  all 
affected  ABI  entry  summaries  with  a 
refund  for  the  GSP  line  items  or  will 
provide  administrative  refunds  for  entry 
summaries  that  cannot  be  liquidated. 
Field  locations  shall  not  issue  GSP 
refunds  until  instructed  to  do  so  by 
Customs  Headquarters. 

If  a  fder  files  an  ABI  entry  summary 
with  the  SPI  “A”,  no  further  action  will 
need  to  be  taken  by  the  filer  to  request 
a  refund;  filing  with  the  SPI  “A” 
constitutes  a  valid  claim  for  a  refund. 
Refunds  for  summaries  filed  without  the 
SPI  “A”  must  be  requested  in  writing. 
Instructions  on  how  to  request  a  refund 
in  writing  will  be  issued  if  the  GSP  is 
renewed  with  retroactive  effect. 

Customs  cannot  overemphasize  that 
any  refund  for  duty-free  claims  under 
the  GSP  for  merchandise  entered  or 
withdrawn  from  warehouse  on  or  after 
September  30, 1994,  will  only  be  issued 
provided  that  the  GSP  is  renewed 
retroactively  by  Congress  in  the  same 
manner  that  tariff  preference  programs 
have  been  renewed  in  the  past. 

Dated:  September  20.  1994. 

Samuel  H.  Banks, 

Assistant  Commissioner.  Commercial 
Operations. 

[FR  Doc.  94-23657  Filed  9-20-94:  3:43  pm] 

BILLING  CODE  4820-02-P 


Internal  Revenue  Service 

Art  Advisory  Panel — Notice  of  Closed 
Meeting 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  Closed  Meeting  of  Art 
Advisory  Panel. 

SUMMARY:  Closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  in 
Washington,  DC. 

DATES:  The  closed  meeting  will  be  held 
October  7, 1994. 

ADDRESSES:  The  closed  meeting  of  the 
Art  Advisory  Panel  will  be  held  on 
October  7, 1994  in  room  224,  beginning 
at  9  a.m.,  Aerospace  Center  Building, 
901  D  Street,  SW,  Washington,  DC 
20024. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Carolan,  CC:AP:AS:4,  901  D 
Street,  SW,  Washington,  DC  20024. 
Telephone  (202)  401-4128,  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 


10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988), 
that  a  closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  on  October 
7, 1994  in  room  224,  beginning  at  9 
a.m.,  Aerospace  Center  Building,  901  D 
Street,  SW,  Washington,  DC  20024. 

The  agenda  will  consist  of  the  review 
and  evaluation  of  the  acceptability  of 
fair  market  value  appraisals  of  works  of 
art  involved  in  federal  income,  estate,  or 
gift  tax  returns.  This  will  involve  the 
discussion  of  material  in  individual  tax 
returns  made  confidential  by  the 
provisions  of  section  6103  of  title  26  of 
the  United  States  Code. 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  has  been  made  that  this 
meeting  is  concerned  with  matters  listed 
in  section  552b(c)  (3),  (4),  (6),  and  (7)  of 
title  5  of  the  United  States  Code,  and 
that  the  meeting  will  not  be  open  to  the 
public. 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
document  is  not  a  major  rule  as  defined 
in  EO  12866  and  that  a  regulatory 
impact  analysis  therefore  is  not 
required.  Neither  does  this  document 
constitute  a  rule  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6). 

Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 

(FR  Doc.  94-23513  Filed  9-22-94;  8:45  am) 

BILLING  CODE  4830-0 1-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Veterans’  Advisory  Committee  on 
Education,  Notice  of  Charter  Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463)  of  October  6, 1972,  that  the 
Department  of  Veterans’  Affairs 
Veterans’  Advisory  Committee  on 
Education  has  been  renewed  for  a  2-year 
period  beginning  August  26, 1994. 
through  August  26, 1996. 

Dated:  September  12, 1994. 

By  Direction  of  the  Secretary. 

Heyward  Banister, 

Committee  Management  Officer. 

(FR  Doc.  94-23517  Filed  9-22-94;  8:45  am] 
BILUNG  CODE  8320-01-M 


Advisory  Committee  on  Structural 
Safety  of  Department  of  Veterans 
Affairs  Facilities,  Notice  of  Charter 
Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463)  of  October  6. 1972,  that  the 


Department  of  Veterans  Affairs, 
Advisory  Committee  on  Structural 
Safety  of  VA  Facilities  has  been 
renewed  for  a  2-year  period  beginning 
April  22, 1994,  through  April  22, 1996. 
Dated:  September  12, 1994. 

By  direction  of  the  Secretary. 

Heyward  Bannister, 

Committee  Management  Officer. 

(FR  Doc.  94-23516  Filed  9-22-94;  8:45  ami 
BILLING  CODE  8320-0 1 -M 


Geriatrics  and  Gerontology  Advisory 
Committee,  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  Public  Law  92—463 
that  a  meeting  of  the  Geriatrics  and 
Gerontology  Advisory  Committee 
(GGAC)  will  be  held  October  5  and  6. 
1994,  by  the  Department  of  Veterans 
Affairs,  in  the  Garden  Room  of  the 
Morrison  Clark  Hotel  located  at  11th 
and  Massachusetts  Avenue,  NW.  The 
purpose  of  the  Geriatrics  and 
Gerontology  Advisory  Committee  is  to 
advise  the  Secretary  of  Veterans  Affairs 
and  the  acting  Under  Secretary  for 
Health  relative  to  the  care  and  treatment 
of  the  aging  veterans,  and  to  evaluate 
the  Geriatric  Research,  Education  and 
Clinical  Centers.  The  committee  will 
meet  on  October  5  from  8:30  a.m.  until 
4:30  p.m.  and  wrill  reconvene  on 
October  6  at  8:30  a.m.  and  adjourn  at  12 
noon.  The  meeting  is  open  to  the  public 
up  to  the  seating  capacity  of  the  room. 
For  those  wishing  to  attend  contact 
Jacqueline  Holmes,  Program  Assistant, 
Office  of  Assistant  Chief  Medical 
Director  for  Geriatrics  and  Extended 
Care  (phone  202-535-7164)  prior  to 
October  3,  1994. 

VA’s  status  of  health  care  reform, 
White  House  Conference  on  Aging. 
GRECC  site  visit  repqrts,  and  Sub-Acute 
Units  in  Nursing  Homes  will  be  the 
primary  topics  for  discussion. 

Dated:  September  13, 1994. 

By  direction  of  the  Secretary. 

Heyward  Bannister, 

Committee  Management  Officer. 

[FR  Doc.  94-23515  Filed  9-22-94:  8:45  am] 
BILLING  CODE  8320-01-M 


Voluntary  Service  National  Advisory 
Committee,  Meeting 

The  Department  of  Veterans  Affairs 
(VA),  in  accordance  with  Pub.  L.  92- 
463,  gives  notice  that  the  annual 
meeting  of  the  VA  Voluntary  Service 
(VAVS)  National  Advisory  Committee 
will  be  held  on: 

Wednesday,  October  19,  1994,  through 
Saturday,  October  22, 1994. 
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The  meeting  begins  with  participant 
registration  at  8  a.m.  on  October  19, 
1994,  and  concludes  at  11:30  a.m.  on 
October  22, 1994.  The  location  of  the 
meeting  will  be  the  Pier  66  Hotel,  2301 
S.E.  17th  Street  Causeway,  Fort 
Lauderdale,  Florida. 

The  committee’s  objectives  are  to 
advise  the  Under  Secretary  for  Health 
on  how  to  coordinate  and  promote 
volunteer  activities  in  VA  health  care 
facilities.  The  committee  is  comprised 
of  the  representatives  of  sixty  national 
volunteer  organizations.  The  committee 
member  organizations  provided  over  8.9 


million  hours  of  VAVS  volunteer 
service  in  fiscal  year  1993. 

The  primary  purposes  of  this  meeting 
are:  to  provide  for  committee  review  of 
volunteer  policies  and  procedures;  to 
accommodate  full  and  open 
communications  between  the  volunteer 
organizations,  representatives  and  the 
Voluntary  service  staff;  to  conduct 
seminars  and  workshops  designed  to 
share  information  geared  towards 
improving  volunteer  programs  with 
special  emphasis  on  methods  to  recruit, 
retain,  motivate  and  recognize 
volunteers;  and  to  approve  committee 
recommendations. 


All  portions  of  the  meeting  will  be 
open  to  the  public.  Additional 
information  concerning  this  meeting 
may  be  obtained  from  the  Director, 
Voluntary  Service  Office  (167),  810 
Vermont  Avenue,  NVV.,  Washington, 
DC,  20420. 

Dated:  September  12, 1994. 

By  Direction  of  the  Secretary: 

Heyward  Bannister, 

Committee  Management  Officer. 

[FR  Doc.  94-23518  Filed  9-22-94:  8:45  am) 
BILLING  CODE  8320-01-M 
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COMMODITY  FUTURES  TRADING  COMMISSION 
TIME  AND  DATE:  11:00  a.m.,  Friday, 
October  7, 1994. 

PLACE:  2033  K  St.,  N.W.,  Washington, 
D.C.,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

lean  A.  Webb,  202-254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  94-23711  Filed  9-21-94;  10:22  am) 

BILLING  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING  COMMISSION 
TIME  AND  DATE:  11:00  a.m.,  Friday, 
October  14, 1994. 

PLACE:  2033  K  St.,  NW.,  Washington, 

DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  94-23712  Filed  9-21-94;  10:22  am] 

BILLING  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING  COMMISSION 
TIME  AND  DATE:  11:00  a.m.,  Friday, 
October  21, 1994. 

PLACE:  2033  K  St.  NW.,  Washington. 
D.C.,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  94-23713  Filed  9-21-94;  10:22  am] 

BILLING  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING 
TIME  AND  DATE:  11:00  a.m.,  Friday, 
October  28, 1994. 

PLACE:  2033  K  St.,  N.W.,  Washington. 
D.C.,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 


MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  94-23714  Filed  9-21-94;  10:22  am] 

BILLING  CODE  6351-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
“Government  in  the  Sunshine  Act”  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation’s  Board  of  Directors  will 
meet  in  open  session  at  10:00  a.m.  on 
Tuesday,  September  27, 1994,  to 
consider  the  following  matters: 

Summary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Reports  of  actions  approved  by  the 
standing  committees  of  the  Corporation  and 
by  officers  of  the  Corporation  pursuant  to 
authority  delegated  by  the  Board  of  Directors. 

Memorandum  and  resolution  re:  Final 
amendment  to  Part  304  of  the  Corporation’s 
rules  and  regulations,  entitled  “Forms, 
Instructions,  and  Reports,”  to  rescind  section 
304.6  which  currently  requires  all  insured 
banks,  with  the  exception  of  insured  bankers’ 
banks,  to  give  the  Corporation  prior  notice  of 
planned  rapid  growth  as  a  result  of  any 
“special  funding  plan  or  arrangement.” 

Discussion  Agenda 

Memorandum  re:  Recapitalization 
Schedule  for  the  Bank  Insurance  Fund; 
Adequacy  of  the  Bank  Insurance  Fund  and 
Savings  Association  Insurance  Fund 
Assessment  Rates. 

Memorandum  and  resolution  re:  Advance 
notice  of  proposed  rulemaking  which  seeks 
comment  on  whether  the  deposit  insurance 
assessment  base  currently  provided  for  in  the 
Corporation’s  regulations  should  be 
redefined  and,  if  so,  how. 

Memorandum  and  resolution  re:  Proposed 
amendments  to  Part  325  of  the  Corporation’s 
rules  and  regulations,  entitled  “Capital 
Maintenance,”  which  would  revise  and 
expand  the  set  of  conversion  factors  used  to 
calculate  the  potential  future  exposure  of 
derivative  contracts  and  recognize  effects  of 
netting  arrangements  in  the  calculation  of 


potential  future  exposure  for  derivative 
contracts  subject  to  qualifying  bilateral 
netting  arrangements. 

Memorandum  and  resolution  re:  Proposed 
amendments  to  Part  362  of  the  Corporation’s 
rules  and  regulations,  entitled  “Activities 
and  Investments  of  Insured  State  Banks,” 
which  would  revise  the  Corporation’s 
definition  of  equity  investment  to  exclude 
treasury  stock  from  the  definition,  thereby 
allowing  institutions,  in  accordance  with 
applicable  Federal  and  state  law,  to  acquire 
such  stock  and  hold  it  for  no  longer  than  one 
year. 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  303  of  the  Corporation’s 
rules  and  regulations,  entitled  “Applications. 
Requests,  Submittals,  Delegations  of 
Authority,  and  Notices  Required  to  be  Filed 
by  Statute  or  Regulation,”  which  concern 
delegations  of  authority  for  the  newly- 
established  Division  of  Compliance  and 
Consumer  Affairs,  as  well  as  other  technical 
amendments  relating  to  the  new  division. 

The  meeting  will  be  held  in  the  Board 
room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 — 17th  Street, 
NW.,  Washington,  DC. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  942-3132  (Voice); 

(202)  942-3111  (TTY),  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Acting 
Executive  Secretary  of  the  Corporation, 
at  (202)  898-6757. 

Dated:  September  20, 1994. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Acting  Executive  Secretary. 

[FR  Doc.  94-23727  Filed  9-21-94;  11:31  am] 
BILLING  CODE  6714-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
“Government  in  the  Sunshine  Act”  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:19  a.m.  on  Tuesday,  September  20, 
1994,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  the 
following: 

Recommendation  regarding  an 
administrative  enforcement  proceeding. 

Matters  relating  to  the  Corporation’s 
supervisory  activities. 
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Application  of  Knoblauch  State  Bank, 
Reading,  Pennsylvania,  an  insured  State 
nonmember  bank,  for  consent  to  merge, 
under  its  charter  and  title,  with  The  Marian 
State  Bank,  Philadelphia,  Pennsylvania,  an 
insured  State  nonmember  bank,  and  for 
consent  to  establish  the  sole  office  of  The 
Marian  State  Bank  as  a  branch  of  Knoblauch 
State  Bank. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Jonathan  L.  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  seconded 
by  Acting  Chairman  Andrew  C.  Hove, 
Jr.,  that  Corporation  business  required 
its  consideration  of  the  matters  on  less 
than  seven  days’  notice  to  the  public; 
that  no  earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(6), 
(c)(8),  (c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
“Government  in  the  Sunshine  Act”  (5 
U.S.C.  552b(c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17th  Street,  N.W.,  Washington,  D.C. 

Dated:  September  20, 1994. 

Federal  Deposit  Insurance  Corporation. 
Leneta  G.  Gregorie, 

Acting  Assistant  Executive  Secretary. 

[FR  Doc.  94-23728  Filed  9-21-94;  11:31  am) 
BILLING  CODE  6714-01-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
September  28, 1994. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposals  regarding  a  Federal  Reserve 
Bank’s  renovation  project. 

2.  Proposals  regarding  the  Federal  Reserve 
System’s  Fednet  project. 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 


before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  September  21, 1994 
Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  94-23725  Filed  9-21-94;  11:31  am) 
BILLING  CODE  6210-01-P 


UNITED  STATES  POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Notice  of  a  Meeting 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  C.F.R.  Section  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  Section  552b),  hereby  gives 
notice  that  it  intends  to  hold  a  meeting 
at  10:30  a.m.  on  Monday,  October  3, 
1994,  and  at  9:00  a.m.  on  Tuesday, 
October  4, 1994,  in  Seattle,  Washington. 

The  October  3  meeting  is  closed  to  the 
public  (See  59  FR  46084,  September  6, 
1994).  The  October  4  meeting  is  open  to 
the  public  and  will  be  held  at  the 
Sheraton  Hotel,  1400  Sixth  Avenue, 
Seattle,  in  the  West  Ballroom. 

The  Board  expects  to  discuss  the 
matters  stated  in  the  agenda  which  is  set 
forth  below.  Requests  for  information 
about  the  meeting  should  be  addressed 
to  the  Secretary  for  the  Board,  David  F. 
Harris,  at  (202)  268—4800. 

Agenda 

Monday  Session 

October  3-10:30  a.m.  (Closed) 

1.  Consideration  of: 

a.  Capital  Funding  for  MLOCRs.  (William 
J.  Dowling,  Vice  President,  Engineering) 

b.  Expense  Funding  for  Credit/Debit  Cards. 
(Michael  J.  Riley,  Chief  Financial  Officer 
and  Senior  Vice  President) 

c.  Funding  for  the  Relocation  of  the 
Information  Systems  Field  Office  in  St. 
Louis,  Missouri.  (Rudolph  K.  Umscheid, 
Vice  President,  Facilities) 

Tuesday  Session 
October  4-9:00  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting,  August 

29-30, 1994. 

2.  Remarks  of  the  Postmaster  General/Chief 

Executive  Officer.  (Marvin  Runyon) 

3.  Board  of  Governors  1995  Meeting 

Schedule.  (Chairman  Sam  Winters) 

4.  Office  of  the  Governors  FY  1995  Budget. 

(Chairman  Sam  Winters) 

5.  Fiscal  Year  1995  Operating  Budget. 

(Michael  J.  Riley,  Chief  Financial  Officer 
and  Senior  Vice  President) 

6.  Review  of  the  Capital  Investment  Program. 

(Mr.  Riley) 


7.  Report  on  the  Western  Area.  (Craig  G. 

Wade,  Vice  President,  Western  Area 
Operations) 

8.  Capital  Investment. 

a.  120  Remote  Bar  Coding  System  (RBCS). 
(William  J.  Dowling,  Vice  President, 
Engineering,  and  Allen  R.  Kane,  Vice 
President,  Operations  Support) 

9.  Tentative  Agenda  for  the  November  7-8, 

1994,  meeting  in  Washington,  D.C. 
David  F.  Harris, 

Secretary. 

[FR  Doc.  94-23779  Filed  9-23-94;  3:10  pmj 
BILLING  CODE  7710-12-M 


UNITED  STATES  POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Notice  of  Vote  to  Close  Meeting 

By  telephone  vote,  a  majority  of  the 
members  contacted  and  voting,  the 
Board  of  Governors  voted  to  add  to  the 
agenda  of  its  meeting  closed  to  public 
observation  on  October  3, 1994,  in 
Seattle,  Washington;  consideration  of  a 
funding  request  for  the  relocation  of  the 
St.  Louis,  Missouri,  Information 
Systems  Field  Office  (See  59  FR  46084. 
September  6, 1994). 

The  Board  determined  that  pursuant 
to  section  552b(c)(9)(B)  of  title  5,  United 
States  Code,  and  section  7.3(i)  of  title 
39,  Code  of  Federal  Regulations,  the 
discussion  of  this  matter  is  exempt  from 
the  open  meeting  requirement  of  the 
Government  in  the  Sunshine  Act  [5 
U.S.C.  552b(b)]  because  is  likely  to 
disclose  information,  the  premature 
disclosure  of  which  would  significantly 
frustrate  proposed  procurement  actions. 

The  Board  further  determines  that  the 
public  interest  did  not  require  that  the 
Board’s  discussion  of  the  matter  be  open 
to  the  public. 

In  accordance  with  section  552b(f)(l) 
of  title  5,  United  States  Code,  and 
section  7.6(a)  of  title  39,  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certified  that  in  her  opinion  the  meeting 
may  properly  be  closed  to  public 
observation,  pursuant  to  section 
552b(cK9)(B)  of  title  5,  United  States 
Code;  and  section  7.3(i)  of  title  39,  Code 
of  Federal  Regulations. 

Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  for  the  Board,  David  F.  Harris, 
at  (202)  268—4800. 

David  F.  Harris, 

Secretary. 

[FR  Doc.  94-23780  Filed  9-23-94;  3:09  pm| 
BILLING  CODE  7710-12-M 


Friday 

September  23,  1994 


Part  II 

Nuclear  Regulatory 
Commission 


10  CFR  Part  19,  et  al. 

Certification  of  Gaseous  Diffusion  Plants; 
Final  Rule 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  19,  20,  21,  26,  51,  70,  71, 
73,  74,  76  and  95 

RIN  3150-AE62 

Certification  of  Gaseous  Diffusion 
Plants 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  add  a  new  part  that 
includes  the  requirements  for 
certification  of  uranium  enrichment 
activities  of  the  United  States 
Enrichment  Corporation  (the 
Corporation)  in  its  operation  of  the  two 
gaseous  diffusion  plants  that  the 
Corporation  is  leasing  from  the  U.S. 
Department  of  Energy  (DOE).  These  two 
plants  are  known  as  the  Portsmouth 
Plant  and  the  Paducah  Plant,  located  at 
Piketon,  Ohio,  and  Paducah,  Kentucky, 
respectively.  These  regulations  are  being 
promulgated  to  establish  standards  for 
the  protection  of  the  public  health  and 
safety  from  radiological  hazards  and 
provide  for  the  common  defense  and 
security,  including  adequate  safeguards. 
A  number  of  conforming  amendments 
are  also  being  made  to  other  NRC 
regulations.  In  addition,  appendix  A  to 
part  95  is  being  removed,  since  this 
material  is  now  available  in  a  separate 
publication. 

EFFECTIVE  DATE:  October  24,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

C.YV.  Nilsen,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555,  telephone  (301)  415-6209; 

Mr.  C.B.  Sawyer,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-8174;  or  Mr.  J.K.  Everly,  Office  of 
Administration,  Division  of  Security, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-7048. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  President  signed  H.R.  776,  the 
“Energy  Policy  Act  of  1992”  (the  Act), 
into  law  on  October  24, 1992.  The  Act 
amended  the  Atomic  Energy  Act  of  1954 
(AEA),  to  establish  a  new  Government 
Corporation,  the  U.S.  Enrichment 
Corporation  (the  Corporation),  for  the 
purpose  of  managing  and  operating  the 
uranium  enrichment  enterprise  owned 
and  previously  operated  by  the 


Department  of  Energy  (DOE).  Section 
1701  of  the  AEA,  as  amended,  provides 
that  within  2  years  after  enactment  of 
the  legislation,  the  NRC  is  to  promulgate 
standards  that  will  apply  to  the  two 
operating  gaseous  diffusion  plants  to 
protect  the  public  health  and  safety 
from  radiological  hazards,  and  to 
provide  for  the  common  defense  and 
security. 

Section  1701(b)(2)  of  the  AEA,  as 
amended,  directs  the  NRC  to  establish  a 
certification  process  under  which  the 
two  gaseous  diffusion  plants  at  Piketon, 
Ohio,  and  Paducah,  Kentucky,  to  be 
operated  by  the  Corporation,  will  be 
certified  annually  by  the  NRC  for 
compliance  with  those  standards. 

On  February  11, 1994  (59  FR  6792), 
the  Commission  published  a  proposed 
new  part  76  in  the  Federal  Register  for 
comment  establishing  requirements  and 
procedures  for  the  certification  process 
by  addition  of  this  new  part  to  chapter 
I  of  title  10  of  the  Code  of  Federal 
Regulations.  In  addition  to  the  new  part, 
a  number  of  conforming  changes  to  the 
provisions  of  Chapter  I  of  Title  10  of  the 
Code  of  Federal  Regulations  were  also 
proposed  which  are  necessary  to 
implement  the  new  part.  The  comment 
period  expired  on  April  12, 1994. 

The  new  10  CFR  part  76  is  based 
upon  comparable  NRC  requirements 
that  have  been  in  place  for  a  number  of 
years.  The  NRC  believes  these 
requirements  are  adequate  and 
appropriate  for  the  gaseous  diffusion 
plants.  The  NRC  will  assume  regulatory 
oversight  authority  after  it  completes  the 
first  certification  process  in  late  1995. 

Summary  of  Requirements  and 
Analysis  of  Public  Comments 

The  Nuclear  Regulatory  Commission 
is  amending  its  regulations  to  add  a  new 
10  CFR  part  76  entitled,  “Certification  of 
Gaseous  Diffusion  Plants.”  This  new 
part  includes  procedural  requirements, 
generally  applicable  NRC  health  and 
safety  standards,  technical  safety 
requirements,  and  safeguards  and 
security  requirements  specific  to  the 
gaseous  diffusion  plants.  The 
Commission  will  use  the  requirements 
included  in  this  new  10  CFR  part  76  to 
satisfy  Energy  Policy  Act  requirements. 
The  certification  requirements  in  this 
rulemaking  include  actions  that  are 
either  required  by  the  Act  or  required  by 
the  Commission’s  procedures  to  protect 
the  public  health  and  safety  from 
radiological  hazards,  to  provide  for  the 
common  defense  and  security,  and  to 
ensure  adequate  safeguards.  Because 
this  action  does  not  constitute  a 
licensing  action,  many  of  the  processes 
associated  with  issuance  of  a  license  do 
not  apply  in  this  certification  action. 


Twenty  comment  letters  were 
received  on  the  proposed  rule  and  are 
available  for  public  inspection,  and 
copying  for  a  fee,  at  the  Commission’s 
Public  Document  Room  located  at  2120 
L  Street,  NW.  (Lower  Level), 

Washington,  DC.  The  comments  on  the 
proposed  rule  came  from  a  variety  of 
sources  that  included  the  Corporation, 
the  Department  of  Energy,  citizens’ 
groups,  industry  representatives,  other 
Government  agencies,  and  legal  firms. 
The  comments  and  their  resolutions  are 
discussed  below  and,  to  the  extent 
possible,  are  arranged  under  the 
identified  section  of  the  rule  to  which 
they  are  related. 

A.  General  Requirements 

The  general  requirements  are  based 
on  and  mainly  derived  from  10  CFR  Part 
70.  Part  70  contains  the  requirements 
used  by  the  Commission  to  license  the 
possession  and  use  of  special  nuclear 
material  at  major  fuel  cycle  facilities  for 
which  the  NRC  has  regulatory 
responsibility  for  protecting  public 
health  and  safety  and  the  common 
defense  and  security.  Specific  sections 
in  this  new  part,  which  are  based  on  10 
CFR  Part  70  as  modified  for  the 
certification  process,  include  the 
following: 

Section  76.1  Purpose.  This  section 
defines  the  purpose  of  10  CFR  part  76 
to  be  limited  to  certification  of  the 
existing  40-year-old  gaseous  diffusion 
plants  previously  operated  by  the  DOE. 

A  comment  was  received  indicating 
that  reference  made  to  “life  of  the  plant” 
should  be  changed  to  “duration  of 
lease.”  The  final  regulation  has  been  so 
changed. 

Section  76.2  Scope.  This  section 
defines  the  scope  of  part  76  to  cover  the 
operation  of  gaseous  diffusion  plants 
previously  operated  by  DOE  and  now 
leased  to  the  Corporation,  and  clarifies 
that  the  new  part  applies  only  to  those 
plants. 

Comments  were  received  indicating 
that  the  rules  should  be  clarified  as  only 
applying  to  operation  of  those  portions 
of  the  diffusion  plants  leased  to  the 
Corporation.  The  appropriate  changes  to 
the  rule  have  been  made. 

Section  76.4  Definitions.  This 
section  contains  definitions  of  terms 
used  in  this  part. 

In  response  to  comments  received, 
several  definitions  have  been  added  to, 
or  revised  in  the  final  rule  as  follows: 

Corporation.  In  response  to  a 
comment  by  the  Corporation,  the  NRC 
agrees  that  the  definition  should  be 
clarified  to  show  the  continued 
applicability  of  Part  76  to  the  operation 
of  the  gaseous  diffusion  plants  after 
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privatization  of  the  Corporation  if 
privatization  were  to  occur. 

Alert  and  Site  area  emergency. 
Definitions  are  added  for  consistency 
with  other  regulations. 

Radioactive  material.  Added  as 
requested  for  clarification. 

Unreviewed  safety  question.  This 
definition  was  suggested  by  DOE,  and 
was  added  in  response  to  comments  by 
DOE  and  the  Corporation,  to  clarify  its 
use  in  §  76.68  as  one  factor  in  limiting 
changes  that  the  Corporation  can  make 
without  prior  Commission  approval. 

Section  76.5  Communications.  This 
section  describes  requirements  for 
verbal  and  written  submissions  to  the 
Commission. 

No  comments  were  received  on  this 
section. 

Section  76.6  Interpretations.  This 
section  contains  requirements  for 
interpretations  of  these  regulations  that 
are  authorized  by  the  Commission. 

No  comments  were  received  on  this 
section. 

Section  76.7  Employee  protection. 
This  section  specifies  activities  that  are 
protected  and  prohibits  discrimination 
against  an  employee  for  engaging  in 
protected  activities. 

Comments  were  received  concerning 
the  transition  from  operation  under  DOE 
orders  to  operation  under  NRC 
regulations.  Specifically,  it  was 
suggested  that  various  requirements  for 
posting  of  NRC  regulations  and  forms  be 
delayed  in  some  cases  until  after  the 
NRC  has  taken  action  on  the 
application.  This  section  and  §  76.60 
have  been  modified  to  provide 
additional  flexibility  in  the  posting  of 
notices  by  requiring  posting  not  later 
than  the  date  of  the  Director’s  initial 
decision  on  certification. 

One  commenter  recommended  that 
the  final  rule  include  a  reference  to 
activities  protected  by  the  National 
Labor  Relations  Act.  The  labor 
standards  and/or  statutes  applicable  to 
the  Corporation  are  specified  in  section 
1312(d)  of  the  AEA.  No  further 
delineation  of  those  standards  and/or 
statutes  is  necessary  for  inclusion  in 
NRC’s  certification  regulations. 

A  comment  was  received  expressing  a 
perceived  lack  of  willingness  of  the  NRC 
to  solicit  comments  from  organizations 
that  represent  the  plant  workers.  This 
rulemaking  has  been  done  under  full 
public  participation  as  required  by-NRC 
procedures  within  the  time  limits 
imposed  by  the  legislation  for 
transferring  operation  of  the  facilities  to 
the  Corporation.  The  certification 
procedure  provides  an  opportunity  for 
public  participation  at  all  stages  of  the 
process  through  written  comments  and 


participation  in  public  meetings  to  be 
held  near  the  sites. 

Section  76.8  Information  collection 
requirements:  OMB  approval  not 
required.  This  section  indicates  that  the 
information  collection  requirements 
contained  in  this  part  need  not  be 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act. 

No  comments  were  received  on  this 
section. 

Section  76.9  Completeness  and 
accuracy  of  information.  This  section 
specifies  that  all  information  provided 
to  the  NRC  must  be  complete  and 
accurate. 

No  comments  were  received  on  this 
section. 

Section  76.10  Deliberate 
misconduct.  This  section  describes 
prohibited  activities  and  states  that 
violations  are  subject  to  enforcement 
action. 

No  comments  were  received  on  this 
section. 

Section  76.23  Specific  exemptions. 
This  section  specifies  that  the 
Commission  may  grant  exemptions  from 
the  requirements  in  part  76  provided 
certain  conditions  are  met. 

A  comment  was  received  from  the 
Corporation  recommending  that  the  rule 
be  expanded  to  provide  that  the 
Commission  may  grant  exemptions 
where  certain  “special  circumstances” 
exist  due  to  the  “unique  status”  of  the 
Corporation.  The  special  circumstances 
presented  included  a  request  by  the 
Corporation  or  DOE  that  an  exemption 
would  be  in  the  furtherance  of  the 
common  defense  and  security  of  the 
United  States,  the  nonproliferation  of 
atomic  weapons,  or  any  of  the  other 
important  governmental  functions 
identified  in  the  statutory  purposes  for 
the  Corporation  set  forth  in  Section 
1202  of  the  AEA.  As  proposed,  §  76.23 
already  provides  that  NRC  may  grant 
exemptions  and  specifically  includes 
consistency  with  the  common  defense 
and  security  of  the  United  States  as  a 
prerequisite  for  granting  an  exemption. 
The  NRC  does  not  conclude  that  the 
Corporation’s  “unique  status” 
introduces  any  additional 
considerations  in  considering  requests 
for  exemptions  not  already  within  the 
purview  of  §  76.23. 

Section  76.65  Inalienability  of 
certificates.  This  section  sets  forth  the 
conditions  for  transfer  of  certification. 

Comments  were  received  that  the 
proposed  rule  should  address 
inalienability  of  certificates.  This 
section  has  been  added  to  the  final  rule. 

Section  76.76  Backfitting.  This 
section  sets  forth  the  conditions  for 
requiring  backfitting  of  the  plants  and 


establishes  backfit  guidelines. 

Backfitting  is  defined  as  any  NRC- 
required  modification  or  addition  to 
systems,  structures,  or  components  of 
the  facility,  or  procedures  or 
organizations  used  to  operate  the 
facility. 

Commissioner  Rogers  was  particularly 
interested  in  comments  on  two  issues 
regarding  the  provisions  of  this  section: 
(1)  Whether  the  provisions  of  §  76.76 
should  become  effective  immediately 
when  10  CFR  part  76  becomes  final,  as 
would  happen  were  the  proposed 
section  to  remain  unchanged,  or 
whether  there  should  be  some  interim 
period  before  these  provisions  become 
effective  (e.g.,  until  completion  of  the 
first  annual  certification  following 
initial  certification)  and;  (2)  Whether  the 
standard  for  requiring  a  backfit  should 
be  that  of  §  76.76(a)(3),  "*  *  *  a 
substantial  increase  in  the  overall 
protection  of  the  public  health  and 
safety  or  the  common  defense  and 
security  *  *  *”  or  the  less  stringent 
standard  of  cost-effectiveness  that  is 
contained  in  section  1(b)(6)  of  Executive 
Order  12866  of  September  30, 1993, 

“*  *  *  a  reasoned  determination  that 
the  benefits  of  the  intended  regulation 
justify  its  costs.” 

A  number  of  commenters  agreed  that 
the  provisions  of  §  76.76  should  be 
made  effective  when  the  rule  becomes 
final.  There  were  no  comments  received 
in  support  of  a  delay  in  the 
implementation  of  die  backfit 
provisions.  However,  the  Ohio  Citizens 
for  Responsible  Energy  opposed  the 
application  of  the  proposed  backfit 
requirements  to  these  facilities.  They 
commented  that:  (1)  Operations  have 
not  been  trouble-free  and 
environmentally  benign,  (2)  the  NRC 
has  no  previous  experience  with  these 
plants,  (3)  the  backfit  rule  would 
essentially  “freeze”  the  plant  design  and 
operational  practices,  and  (4)  the  NRC 
must  be  free  to  demand  changes  in  the 
design  and  operation  of  these  plants. 
They  further  commented  that  if  the  NRC 
establishes  any  backfit  standard  it 
should  be  the  standard  of  Executive 
Order  12886:  “a  reasoned” 
determination  that  the  benefits  of  the 
intended  regulation  "justify  its  costs.” 

The  Corporation,  DOE,  and  the 
Nuclear  Energy  Institute  agreed  with 
incorporation  of  the  backfit  provisions 
as  written.  The  Corporation  specifically 
supported  the  rewrite  of  10  CFR  50.109, 
as  proposed,  as  being  consistent  with 
NRC  practice. 

In  response  to  the  comment 
suggesting  that  the  proposed  backfit 
provisions  would  prevent  the 
Commission  from  taking  action  as  is 
required  to  protect  public  health  and 
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safety,  the  Commission  does  not  apply 
backfit  provisions  in  a  manner  which 
would  inhibit  imposition  of 
requirements  necessary  to  achieve  an 
adequate  level  of  safety.  Under  the 
backfit  requirements  in  the  final  rule, 
costs  are  considered  only  for 
determining  the  need  to  impose 
requirements  that  provide  for  enhanced 
levels  of  safety  that  go  beyond  those 
basic  requirements  needed  to  provide 
adequate  protection  of  the  public  health 
and  safety. 

The  final  rule  requires  a  cost  benefit 
analysis  for  any  new  requirement  or 
NRC  staff  position  unless  the 
modification  is  required  to  bring  the 
facility  into  compliance  with  written 
rules  or  orders,  or  into  conformance 
with  written  commitments  by  the 
Corporation,  or  if  the  change  is 
necessary  to  ensure  that  the  facility 
provides  adequate  protection  of  the 
public  health  and  safety.  The  final  rule 
is  unchanged. 

Section  76.81  Authorized  use  of 
radioactive  material.  The  section  sets 
forth  requirements  for  the  Corporation’s 
possession  and  use  of  radioactive 
material. 

The  Corporation  commented  that  it 
wants  language  in  the  regulations  which 
would  authorize  it  to  receive,  possess, 
own,  acquire  possession  of,  and  use 
radioactive  materials  in  places  and  for 
purposes  not  covered  by  the  certificate, 
if  otherwise  authorized  by  law.  Such 
authorization  would  not  be  part  of 
certification  and  would  involve 
approval  by  other  Federal  agencies.  This 
comment  goes  beyond  NRC’s  authority 
with  respect  to  certification  of  the 
gaseous  diffusion  facilities.  To  the 
extent  that  the  Corporation  wants  NRC 
to  approve  activities  associated  with 
radioactive  materials  involving  other 
locations  and  other  activities,  other 
locations  and  activities  are  not  included 
in  the  certification  authority  contained 
in  the  AEA,  as  amended  by  the  Energy 
Policy  Act.  The  final  rule  has  been 
revised  to  make  clear  that  to  the  extent 
the  Corporation  engages  in  activities  not 
covered  by#the  certification  process,  it 
may  do  so  as  long  as  it  complies  with 
all  applicable  State  and  Federal 
regulations. 

Section  76.83  Transfer  of  radioactive 
material.  This  section  contains 
requirements  for  the  Corporation’s 
transfer  of  radioactive  material. 

DOE  recommended  that  the  provision 
of  §  76.83(d)(3)  concerning  emergency 
shipments  be  deleted  as  they  are  not 
defined  and  continued  implementation 
of  current  DOE  practices  provides 
methods  for  shipment  of  material 
outside  the  normal  process.  This 
comment  was  not  adopted  and  the 


section  was  retained  to  provide  the 
flexibility  for  such  transfers  under  NRC 
certification  in  the  event  it  would  be 
needed  and  is  not  inconsistent  with 
current  NRC  practices. 

Section  76.89  Criticality  accident 
requirements.  This  section  contains 
monitoring  requirements  for  criticality 
accidents. 

Commenters  requested  that  §  76.89  be 
revised  to  specifically  state  that  certain 
areas  do  not  require  criticality  alarms: 

(1)  Areas  containing  less  than  700  grams 
of  U-235  contained  in  uranium  of  any 
enrichment,  (2)  areas  containing  less 
than  1500  grams  of  U-235  contained  in 
uranium  enriched  up  to  4%,  (3)  areas 
containing  less  than  1400  grams  of  U- 
235  contained  in  uranium  enriched  up 
to  5%,  (4)  areas  where  special  nuclear 
material  is  packaged  and  stored  in 
approved  containers  and  in  isolated 
arrays  in  compliance  with  10  CFR  part 
71,  and  (5)  process  buildings  containing 
homogeneous  uranium  material 
enriched  to  less  than  1%.  The  NRC  does 
not  intend  to  require  monitoring  for 
areas  where  quantities  of  enriched 
uranium  are  controlled  so  that  a 
criticality  accident  is  not  credible. 

Rather  than  attempting  to  specify 
quantity  limits,  the  rule  was  modified  to 
include  a  generic  provision  such  that 
criticality  alarms  will  not  be  required 
for  such  controlled  areas. 

Section  76.91  Emergency  planning. 
This  section  contains  emergency 
planning  requirements. 

Some  commenters  agreed  with  the 
emergency  planning  provisions  as 
proposed.  Others  recommended  that  the 
emergency  planning  provisions  be 
revised.  A  commenter’s  proposed 
changes  were  to  (1)  add  a  “general 
emergency”  category  to  the 
classification  of  accidents,  (2)  give 
annual  briefings  and  tours  to  fire, 
police,  medical,  and  other  emergency 
personnel,  (3)  conduct  annual  drills  in 
addition  to  the  proposed  annual 
exercises,  and  (4)  add  separate  sections 
to  emergency  planning  documents  that 
address  the  emergency  operations  center 
and  public  notification  of  basic 
emergency  planning  and  information  in 
emergency  planning  zones.  A 
commenter  also  suggested  that  the 
proposed  language  would  permit 
individuals  to  evaluate  their  own 
performance  in  the  required  biennial 
exercise,  rather  than  have  an 
independent  and  impartial  evaluation. 

The  emergency  planning  provisions 
in  10  CFR  part  76  are  essentially  those 
of  10  CFR  part  70.  Adoption  of  these 
comments  would  result  in  emergency 
planning  requirements  similar  to  those 
in  place  at  nuclear  power  plants.  The 
nature  of  the  postulated  accidents  that 


are  considered  in  emergency  planning 
for  nuclear  power  plants  would  be 
substantially  different  from  those  that 
would  be  involved  in  emergency 
planning  for  the  gaseous  diffusion 
plants.  The  regulatory  analysis  for  the 
emergency  preparedness  requirements 
contained  in  Part  70  evaluated  the  risks 
associated  with  the  release  of  UF6  and 
concluded  that  offsite  emergency 
preparedness  should  be  based  on 
chemical  toxicity  from  a  large  UF6 
release.  The  current  part  70 
requirements  are  considered  adequate 
for  these  facilities,  therefore,  these 
additional  measures  were  not  adopted. 

One  commenter  concluded  that 
§  76.91,  “Emergency  Planning,”  does 
not  provide  for  any  offsite  emergency 
planning  except  for  a  minimal 
notification  procedure  to  offsite 
response  organizations  and  a  request  for 
offsite  assistance,  and  that  this  omission 
implies  that  no  offsite  consequences 
will  occur.  Actually,  the  rule  requires 
considerable  coordination  with  offsite 
organizations,  including  offering 
opportunities  for  orientations  and 
participation  in  exercises.  Although 
there  is  a  small  risk  of  an  incident 
which  may  require  an  offsite  response, 
the  NRC  believes  the  nature  of  these 
incidents  is  such  that  State  and  local 
governments  can  be  expected  to  respond 
in  an  adequate  manner  whether  or  not 
there  are  any  formal  written  emergency 
plans  for  offsite  releases. 

Section  76.120  Reporting 
requirements.  This  section  contains 
requirements  for  1-hour  notification,  4- 
hour  notification,  24-hour  notification, 
and  for  preparation  and  submission  of 
reports. 

One  commenter  recommended 
deletion  of  “general  emergency”  to 
make  the  language  of  the  requirement 
consistent  with  that  of  §  76.91(c). 
Because  there  was  no  intent  of 
including  a  general  emergency  class, 
this  correction  was  made. 

Another  commenter  recommended 
changing  “or”  to  “and”  between 
paragraphs  (c)(l)(ii)  and  (iii),  and 
between  paragraphs  (c)(2)(ii)  and  (iii). 
This  change  was  adopted  as  being  the 
intent  of  the  proposed  rule  and  to  be 
consistent  with  10  CFR  parts  30,  40,  and 
70. 

One  commenter  recommended 
changing  the  language  in 
§  76.120(c)(l)(iii)  from  “to  decay  to  a 
level  that  would  allow 
decontamination"  to  “to  decay  prior  to 
decontamination.”  This  change  was 
adopted  for  consistency  with  part  70. 

Tne  Corporation  suggested  that 
§  76.120(c)(2)  could  be  changed  to 
provide  that  the  failure  of  equipment 
required  by  an  operational  safety 
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requirement  to  perform  certain 
functions  should  be  reported  to  the 
NRC.  The  NRC  agrees  with  the  intent  of 
the  suggestion  but  will  use  the  technical 
safety  requirement  for  consistency  of 
terminology.  The  appropriate  changes 
have  been  made  to  the  final  regulation. 
The  comment  also  recommended 
deletion  of  the  requirement  for  reporting 
equipment  failure  in  the  case  of 
equipment  required  to  restore  the 
facility  to  a  preestablished  safe 
condition.  This  suggestion  was  not 
adopted.  The  requirement  is  needed  to 
ensure  that  the  NRC  is  aware  of 
instances  when  facility  safety  during 
shutdown  and  restart  could  be 
threatened. 

The  Corporation  suggested  a 
modification  to  §  76.120(c)(3)  to  reflect 
that  both  GDPs  have  onsite  medical 
facilities  that  negate  the  need  for 
reporting  radioactive  contamination  of 
personnel.  This  suggestion  was  not 
adopted.  The  purpose  of  the 
requirement  is  to  make  the  NRC  aware 
of  any  event  in  which  a  worker  needs 
medical  attention,  either  onsite  or 
offsite,  due  to  radiological 
contamination. 

The  Corporation  suggested  the 
deletion  of  the  record  or  log  requirement 
in  §  76.120(d).  The  NRC  maintains 
telephone  event  report  logs  in  its 
database  system  and  written  reports 
submitted  on  emergency  actions  carried 
out  in  response  to  an  emergency  plan 
activation.  There  is  no  health  and  safety 
benefit  to  be  gained  by  the  Corporation 
maintaining  an  additional  log  for  two 
years  after  an  event.  Therefore,  the  final 
regulation  has  been  changed  as 
suggested. 

One  commenter  suggested  that  the 
proposed  verbal  and  written  reporting 
requirements  should  be  modified  to  be 
consistent  with  the  current  part  70 
requirements  and  that  the  same 
language  should  be  used.  This 
suggestion  was  not  adopted.  The 
proposed  new  language  only  clarifies 
what  is  already  required  by  the  current 
wording  of  10  CFR  20.2201,  20.2202, 
70.50,  and  70.52. 

Section  76.121  Inspections.  This 
section  states  that  the  Corporation  shall 
afford  the  Commission  opportunity  for 
inspection  and  that  office  space  for 
Commission  inspection  personnel  must 
be  provided. 

No  comments  were  received  on  this 
section. 

Section  76.131  Violations.  This 
section  specifies  actions  the 
Commission  may  take  to  prevent  a 
violation,  such  as  obtaining  a  court 
order,  and  contains  civil  penalty 
provisions. 


A  commenter  asserted  that  the 
proposed  rules  do  not  include 
enforcement  provisions.  The  post 
issuance  provisions  in  §  76.70  pertain  to 
revocation,  suspension,  or  amendment 
for  cause.  Revocation  of  a  certificate  or 
approved  compliance  plan  would  be  an 
extremely  severe  sanction  and,  quite 
arguably,  the  most  severe  possible 
sanction  for  the  Corporation.  In 
addition,  §  76.60  makes  10  CFR  Part  21 
(Reporting  of  Defects  and 
Noncompliance)  applicable  to  the 
gaseous  diffusion  plants,  and  §  76.22(d) 
includes  provision  for  civil  penalties  for 
violations  of  10  CFR  part  21.  Section 
76.131  pertains  to  violations  and 
provides  for  the  Commission  to  seek  an 
injunction  or  other  court  order  to 
prevent  a  violation  of  the  regulations 
and  to  seek  an  order  for  payment  of  a 
civil  penalty  for  violation  of  Section  206 
of  the  Energy  Reorganization  Act  of 
1974  (relating  to  reporting  of  defects  and 
noncompliance).  The  commenter  also 
indicated  difficulty  in  determining  what 
criminal  penalties  apply  when 
examining  §  76.133  and  the  citations 
therein.  Section  76.133(b)  identifies 
those  sections  of  part  76  for  which 
criminal  penalties  do  not  apply.  As  set 
forth  in  Section  223  of  the  AEA,  as 
amended,  the  general  penalty  for  such 
violation,  upon  conviction,  is 
punishment  “by  a  fine  of  not  more  than 
$5,000  or  by  imprisonment  for  not  more 
than  two  years,  or  both.”  The  rule  was 
not  changed. 

Section  76.133  Criminal  penalties. 
This  section  specifies  criminal  sanctions 
for  violations.  For  purposes  of  section 
223  of  the  AEA  which  provides  for 
criminal  sanctions,  the  regulations  in  10 
CFR  part  76  for  which  criminal 
penalties  apply  are  issued  under 
sections  161b,  or  161i.  The  sections  for 
which  criminal  penalties  do  not  apply 
are  listed  in  §  76.133(b). 

The  Corporation  agreed  that  criminal 
sanctions  could  be  imposed  for 
violations  of  part  76  regulations  issued 
under  sections  161b  or  161o  of  the  AEA 
because  these  sections  give  the 
Commission  authority  to  issue 
regulations  to  govern  the  possession  and 
use  of  special  nuclear  material. 

However,  the  Corporation  indicated  that 
part  76  regulations  could  not  be  issued 
under  section  161o  of  the  AEA,  and 
therefore,  section  161o  should  be 
removed  as  a  potential  basis  for  criminal 
sanctions  under  §  76.133  and  other  NRC 
regulations  (e.g.,  10  CFR  19.40)  made 
applicable  to  the  Corporation.  The 
Corporation  reasoned  that  the  activities 
regulated  in  part  76  do  not  constitute 
licensed  or  other  activity  within  the 
scope  of  161o. 


The  Commission  agrees  that  161o  of 
the  AEA  applies  to  licensed  and  other 
activities  that  are  not  the  subjects  of  the 
regulations  in  part  76.  Therefore, 

§  76.133  has  been  revised  by  deleting 
section  161o  as  an  authority  for  the 
issuance  of  regulations  in  part  76  and 
imposition  of  criminal  sanctions  under 
section  223  of  the  AEA.  The 
Commission  does  not  believe  that  it  is 
necessary  to  revise  the  "Criminal 
Penalties”  sections  of  other  parts  that 
apply  to  the  Corporation  because  the 
references  to  161o  as  one  of  the  non¬ 
exclusionary  bases  for  issuance  of 
regulations  in  the  other  parts  also  apply 
to  actions  of  licensees  and  other  persons 
engaged  in  activities  within  the  scope  of 
161o. 

B.  Procedural  Requirements 

As  directed  by  section  1701(c)  of  the 
AEA,  as  amended,  the  rule  contains 
procedures  for  the  annual  certification 
process.  Apart  from  requiring  an  annual 
application  for  a  certificate  of 
compliance  and  a  determination  by  the 
Commission,  in  consultation  with  EPA, 
of  compliance  with  the  NRC’s 
standards,  the  legislation  does  not 
specify  procedures  for  the  certification 
process.  In  addition,  the  amendments  to 
the  AEA  provide  that  the  requirement 
for  a  certificate  of  compliance  is  in  lieu 
of  any  requirement  for  a  license.  Thus, 
the  NRC  has  substantial  discretion  in 
determining  appropriate  procedures  for 
the  certification  process.  By  providing 
for  public  notice  and  a  written  comment 
period  with  respect  to  an  application  for 
a  certificate  of  compliance,  as  well  as 
the  opportunity  for  the  Corporation  and 
other  interested  parties  to  petition  the 
Commission  for  review  of  the  decision 
to  grant  or  deny  a  certificate  or  request 
for  approval  of  a  compliance  plan,  the 
Commission  believes  that  it  is  adopting 
a  fair  and  efficient  certification  process/ 
procedure. 

The  procedural  requirements  for  the 
certification  process  to  implement 
provisions  of  the  Act  and  to  constitute 
the  Commission’s  certification  process 
include: 

Section  76.21  Certificate  required. 
This  section  contains  the  requirement 
that  the  gaseous  diffusion  plants  may 
not  be  operated  without  a  certificate  of 
compliance  or  an  approved  compliance 
plan. 

A  comment  was  received  concerning 
operation  of  the  GDPs  between  the  time 
the  NRC  issues  the  standards  and  issues 
a  certificate  or  approves  a  compliance 
plan.  The  Corporation’s  authority  to 
continue  to  operate  the  GDPs  under 
DOE  oversight  after  part  76  becomes 
effective,  but  before  the  NRC  completes 
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the  initial  certification  process,  has  been 
clarified. 

A  commenter  stated  the  belief  that  the 
Corporation  should  not  be  able  to 
operate  the  facilities  without  a 
certificate  of  compliance.  This  view 
appears  to  be  based  on  a 
misunderstanding  of  the  AEA.  Section 
1403  of  the  AEA  requires  that  the 
Corporation  lease  the  facilities  for  a 
period  of  6  years,  which  commenced  on 
July  1, 1993  (see  also  section  1314(e)), 
but  section  1701  also  gave  the  NRC  2 
years  from  October  24, 1992,  for 
establishment  of  standards  under  which 
the  NRC  would  then  determine  whether 
to  certify  compliance  with  the 
standards.  During  the  interim  period, 
DOE  has  oversight  responsibility  for  the 
GDPs  until  the  NRC  establishes  its 
standards  and  completes  the  first 
certification  process. 

In  response  to  another  comment,  the 
rule  has  been  revised  to  permit  receipt 
of  radioactive  material  under  either  a 
certificate  or  an  approved  compliance 
plan. 

Section  76.31  Annual  application 
requirement.  This  section  specifies  the 
date  by  which  the  annual  application 
must  be  filed.  The  initial  certification 
would  be  based  on  review  of  an 
application  submitted  by  the 
Corporation.  The  initial  application 
would  contain  a  complete  description  of 
operations,  a  safety  analysis,  and  other 
information  required  to  demonstrate 
compliance  with  NRC  requirements. 
Subsequent  applications  could  reference 
previously  submitted  information.  For 
annual  reviews  after  the  initial 
certification,  the  Commission  would 
focus  on  new  information  and  changes 
from  the  previous  year  and  public 
comments.  The  Commission  anticipates 
that  it  will  perform  a  complete  review, 
similar  to  that  performed  for  the  initial 
certification,  every  10  years. 

The  footnote  concerning  the  date  for 
submission  of  the  initial  application  has 
been  changed  in  response  to  a  comment 
from  the  Corporation  to  provide  at  least 
6  months  for  submission  of  the  initial 
application  after  the  rule  becomes 
effective. 

Section  76.33  Application 
procedures.  This  section  contains  filing 
requirements  and  specifies  the  required 
contents  of  the  application.The  rule 
requires  any  application  which  contains 
restricted  data,  classified  national 
security  information,  unclassified 
controlled  nuclear  information, 
safeguards  information,  or  proprietary 
or  other  withholdable  data  to  be 
prepared  in  such  a  manner  that  all  such 
information  or  data  are  separated  from 
the  information  to  be  made  available  to 
the  public. 


The  Corporation  stated  that  the  word 
"identifiable,”  used  in  §  76.33(c)(2)  to 
describe  areas  of  noncompliance,  was 
unclear  and  should  be  revised  to  be 
“identified”  as  stated  in  other  NRC 
regulations  (e.g.,  10  CFR  21.1  and 
70.9(b)).  They  indicated  that  it  is  not 
clear  how  the  NRC  would  determine 
whether  a  particular  noncompliance  to 
be  addressed  in  a  compliance  plan  was 
“identifiable.”  The  NRC  agrees  that  this 
word  is  ambiguous,  and  it  has  been 
changed  to  “identified”  in  the  final  rule 
as  stated  in  10  CFR  20.1  and  70.9(b). 

Several  comments  were  received 
concerning  the  environmental  aspects  of 
the  certification  process  and  existing 
environmental  conditions  at  the 
facilities  including  the  presence  of 
contamination  due  to  transuranics  and 
their  daughters.  The  Department  of 
Energy  prepared  an  Environmental 
Impact  Statement  for  the  Portsmouth 
gaseous  diffusion  plant  in  1977  and  an 
Environmental  Assessment  of  the 
Paducah  facility  in  1982.  The  NRC  has 
reviewed  those  documents,  as  well  as 
environmental  reports  prepared  by  DOE 
for  both  facilities  in  1992  and 
environmental  audits  prepared  by  DOE 
prior  to  tinning  operation  of  the 
Facilities  over  to  the  Corporation  in 
1993.  The  NRC  also  conducted 
extensive  site  visits.  No  significant 
differences  in  operations,  previously 
evaluated  by  DOE,  were  identified  that 
would  result  in  current  operations 
having  significantly  different 
environmental  effects  than  those  already 
evaluated  in  DOE’s  environmental 
reviews.  In  addition,  any  known 
quantities  of  transuranics  or  their 
daughters  at  facilities  under  the  NRC 
regulatory  certification  process  most 
likely  came  from  the  processing  of 
recycled  uranium  in  the  past.  The 
Corporation  will  be  required  to  provide 
for  adequate  protection  of  public  health 
and  safety  as  a  result  of  operations  at  the 
leased  facilities,  including  releases  of 
effluents  to  the  environment  as 
specified  in  §  76.60(d)  that  is  based  on 
the  regulations  in  10  CFR  part  20.  As 
established  by  the  Act,  the  NRC  will 
issue  a  certificate  only  for  the  current 
operations  of  the  facility  and  will  not 
evaluate  preexisting  conditions.  All 
preexisting  conditions  are  outside  of 
NRC  authority.  In  consideration  of  this 
limited  authority,  this  section  was 
changed  to  only  require  submittal  of 
additional  information  that  deviates 
from  DOE-published  environmental 
documents  for  these  facilities.  Also,  in 
this  regard,  the  Act  requires  the 
Director,  as  specified  in  §  76.53,  to 
consult  with  the  Environmental 


Protection  Agency  (EPA)  on 
applications  for  certification. 

The  NRC  has  reviewed  comments 
concerning  decommissioning  and 
existing  site  environmental 
contamination.  The  NRC  is  currently 
working  with  the  EPA  in  establishing 
standards  for  the  decommissioning  of 
nuclear  facilities.  These  EPA  standards 
will  be  applied  in  the  decommissioning 
of  these  plants. 

Several  commenters  responded  to  the 
requirement  concerning  separation  of 
certain  material,  such  as  classified  or 
proprietary  material,  from  the 
information  to  be  made  available  to  the 
public.  This  requirement  conforms  to 
other  NRC  regulations  on  the  separation 
of  submitted  information.  The  special 
handling  of  the  specified  material  is 
required  to  protect  information  that 
could  be  detrimental.to  national  or 
facility  security  and  the  Corporation’s 
business.  In  appropriate  cases,  the 
Commission  has  procedures  to  permit 
access  to  the  material  for  individuals 
who  have  been  properly  cleared  and  are 
bound  by  law  to  protect  the  information. 

The  Corporation  suggested  that  the 
proposed  rule  be  modified  in  several 
places  to  state  that  the  Corporation  need 
not  describe  procedures  for  special 
nuclear  material  where  the  function  is 
the  responsibility  of  DOE.  The  NRC 
recognizes  that  the  Corporation  willnot 
control  all  activities  at  the  enrichment 
plant  sites,  and  that  DOE  will  continue 
to  conduct  certain  activities  involving 
enriched  uranium  at  sites  which  are 
outside  of  NRC  jurisdiction.  Any 
interaction  between  DOE  and  the 
Corporation-leased  facilities  will  be 
carefully  monitored  by  NRC  to  assure 
that  safety  and  safeguards  requirements 
are  met  by  the  Corporation.  However, 
the  suggested  rule  changes  were  not 
adopted  because  it  is  inappropriate  for 
the  rule  to  attempt  to  address  DOE 
activities  which  fall  outside  NRC 
jurisdiction. 

Also,  in  response  to  a  comment,  the 
final  rule  requires  more  detailed 
information  about  the  Corporation’s 
management  structure  similar  to  that 
required  by  part  70. 

Section  76.36  Annual  renewal.  The 
Corporation  requested  a  change  in 
format  regarding  contents  of 
applications  for  the  purpose  of 
increased  clarity  regarding  the  precise 
scope  of  the  initial  application  and  of 
renewal  applications.  Included  in  the 
proposed  restructuring  was  revision  of 
proposed  §  76.35  pertaining  to  contents 
of  applications  so  as  to  limit  its  scope 
to  the  contents  of  the  initial  application. 
The  Corporation  also  recommended  the 
addition  of  a  new  §  76.36  so  as  to  set 
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forth  the  precise  content  of  the  annual 
resubmittal. 

The  NRC  agrees  that  revisions  to 
specifically  address  the  renewal 
procedures  would  add  clarity  to  the 
prescribed  content  of  the  initial  and 
renewal  applications.  As  a  result,  the 
final  rule  adds  a  new  Section  76.36  to 
address  required  contents  for  annual 
renewal  applications  and  identifies  the 
information  that  must  be  submitted  for 
annual  review  following  the  initial 
certification  action.  This  new  section 
clarifies  and  confirms  that  the 
Corporation  may,  as  part  of  its 
application  for  renewal,  either  submit 
the  information  specified  in  §  76.35 
pertaining  to  the  initial  application  or 
rely  upon  the  application(s)  upon  which 
the  existing  certificate  is  based  and 
identify  any  pertinent  changes  or 
proposed  changes  as  specified  in 
§  76.36(c)(2).  The  provision  permitting 
incorporation  of  previous  submissions 
by  clear  and  specific  reference  has  been 
moved  from  proposed  §  76.33(f)  to 
§  76.36(b). 

Section  76.37  Federal  Register 
notice.  This  section  describes  the  public 
notice  on  a  fifing  of  an  application, 
provides  an  opportunity  for  public 
comment,  and  indicates  the  date  of  any 
public  meeting. 

Ohio  Citizens  for  Responsible  Energy 
(OCRE)  requested  that  the  Commission 
provide  at  least  an  80-day  period  for 
public  comment  on  the  initial 
application  for  a  certificate  and  for 
complete  review  of  renewal  applications 
that  is  intended  every  10  years.  OCRE 
views  the  proposed  -30-day  period  as  too 
brief  for  learning  through  publication  in 
the  Federal  Register  of  the  fifing  of  an 
application  and  to  respond  to  such  a 
complex  matter. 

Another  commenter,  the  Central  Mid- 
VVest  Interstate  Low-Level  Radioactive 
Waste  Commission,  recommended  that 
the  Commission  provide  for  at  least  a 
60-day  period  for  public  comment  on  an 
application  for  initial  issuance  or 
renewal  of  a  certificate. 

Section  76.37  does  not  specify  the  , 
time  period  which  will  be  afforded  for 
public  comment  on  an  application. 
However,  the  Commission  has  indicated 
that  it  plans  to  provide  at  least  a  30-day 
comment  period  (February  11, 1994;  59 
FR  6797).  In  light  of  the  comments 
received,  the  Commission  has 
determined,  as  a  matter  of  policy,  that 
it  intends  to  provide  a  comment  period 
of  at  least  45  days.  However,  the 
Commission  cannot  assure  that  any 
longer  public  comment  period  will  be 
provided  in  fight  of  the  need  for  an 
expeditious  determination  of  the 
application  on  an  annual  basis, 
including  NRC  staff  review  of  the 


application  and  public  comments, 
preparation  and  issuance  of  the 
Director’s  decision,  and  consideration  of 
petitions  for  review  by  the  Commission. 

The  Commission  notes  that  it  has 
provided  for  the  annual  fifing  of  an 
application  by  a  specific  date  and  that 
it  will  promptly  make  a  copy  of  the 
application  available  in  local  public 
document  rooms  near  the  gaseous 
diffusion  plants.  These  aspects  of  the 
certification  process  should  enhance  the 
ability  of  the  public  to  provide  comment 
on  the  application. 

Section  76.39  Public  meeting.  This 
section  describes  the  procedures  for 
conducting  a  public  meeting  on 
applications  at  the  discretion  of  the 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards  (NMSS),  NRC.  A 
public  meeting  will  be  held  on  the 
initial  certification  application. 

Ohio  Citizens  for  Responsible  Energy 
(OCRE)  requested  that  the  regulations 
require  a  public  meeting  on  the  initial 
certification  process  and  for  the  % 
complete  review  that  the  NRC 
anticipates  performing  every  10  years. 

The  final  rule,  as  did  the  proposed 
rule,  provides  that  a  public  meeting  will 
be  held  if  the  Director,  at  his  or  her 
discretion,  determines  that  a  meeting  is 
in  the  public  interest  with  respect  to  a 
decision  on  the  application.  The  NRC 
has  already  indicated,  as  a  matter  of 
policy,  that  a  public  meeting  will  be 
held  on  the  initial  certification 
application.  The  Commission  continues 
to  be  committed  to  holding  such  a 
meeting.  The  scope  of  the  Commission’s 
review  and  public  expression  of  interest 
in  a  public  meeting  will  be  important 
factors  in  the  Director’s  decision  on 
whether  a  meeting  on  any  certificate 
renewal  is  in  the  public  interest. 

However,  it  is  not  clear  that  a  public 
meeting  will  be  necessary  on  any  annual 
renewals.  Commenters  on  an 
application  may  request  a  public 
meeting  on  annual  renewals.  The 
Director,  NMSS,  will  consider  these 
comments  in  making  a  determination  of 
whether  a  public  meeting  is  in  the 
public  interest. 

OCRE  also  requested  that  the  NRC 
provide  persons  whose  interests  may  be 
affected  by  operation  of  the  facilities 
with  the  opportunity  for  a  formal 
adjudication  to  contest  a  certification 
and  ensure  correction  of  past  problems. 

The  Commission  has  not  made 
provision  for  a  formal  adjudicatory 
hearing  on  a  certification  decision 
whenever  requested  by  a  person  whose 
interests  are  adversely  affected.  Public 
notice,  opportunity  for  written 
comment,  and  opportunity  to  petition 
the  Commission  regarding  a  Director’s 
decision  should  provide  a  fair  and 


efficient  procedural  process  for  public 
participation  in  the  certification 
decision.  It  must  be  recognized  that 
Congress  explicitly  provided  for  a 
certification  process  in  lieu  of  licensing 
requirements  and  did  not  specify  any 
particular  procedures  for  the 
certification  process.  However,  in 
addition  to  the  specific  procedures 
which  the  Commission  is  providing,  the 
Commission  has  also  made  clear  its 
discretion  to  adopt  by  carder  further 
procedures  that  it  determines  would 
serve  the  purpose  of  the  Commission’s 
review  of  the  Director’s  decision 
(§§  76.62(c)  and  76.64(c)). 

Section  76.41  Record  underlying 
decisions.  This  section  specifies  that 
any  decision  will  be  based  on 
information  in  the  record  and  that 
significant  information  on  any 
proceeding,  with  limited  exceptions, 
will.be  part  of  the  public  docket.  This 
is  not  intended  to  constitute  a 
requirement  of  adjudication  on  the 
record  after  opportunity  for  agency 
hearing  under  the  Administrative 
Procedure  Act. 

No  comments  were  received  on  this 
section. 

Section  76.43  Annual  date  for 
decision.  This  section  describes  the 
timing  of  the  annual  decision  on  the 
application  by  the  Director,  NMSS,  to  be 
made  within  6  months  of  receipt  of  the 
application. 

No  comments  were  received  on  this 
section. 

Section  76.45  Application  for 
amendment  of  certificate.  This  section 
states  the  procedures  to  be  followed  by 
the  Corporation  in  applying  for  an 
amendment  of  a  certificate  before  the 
established  date  of  the  next  application 
for  a  certificate. 

DOE  commented  that  applications  for 
amendment  should  be  submitted  by  the 
Corporation  under  oath  or  affirmation. 
The  Commission  has  included  this 
change  in  the  final  rule. 

Section  76.51  Conditions  of 
certification.  This  section  states  that  the 
Corporation  shall  comply  with  all 
requirements  set  forth  and  referenced  in 
part  76,  or  in  a  certificate  of  compliance, 
or  in  an  approved  compliance  plan. 

In  one  of  its  comments,  the 
Corporation  requested  that  this  section 
be  revised  to  permit  the  Corporation  to  % 
modify  its  programs  for  material  control 
and  accounting,  physical  protection, 
protection  of  special  nuclear  material  in 
transit,  security,  safeguards,  and 
emergency  response  so  long  as  the 
changes  do  not  decrease  the 
effectiveness  of  the  applicable  plans. 

This  permission  is  already  granted  in 
§  76.68  of  the  proposed  rule.  That 
section  permits  the  Corporation  to  make 
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changes  to  the  plant  or  the  plant’s 
operations  without  prior  Commission 
approval  provided  certain  conditions 
are  met. 

In  another  comment,  the  Corporation 
suggested  various  retention  periods  for 
records  of  changes  to  material  control 
and  accounting  plans  made  without 
prior  Commission  approval  and  for 
records  of  changes  to  security  and 
safeguards  plans  made  without  prior 
Commission  approval.  Requirements  for 
retention  of  these  kinds  of  records  are 
addressed  in  the  proposed  §  76.68(d). 

The  record  retention  period  for 
procedural-like  changes  is  standardized 
at  two  years  and  is  shorter  than  the 
periods  proposed  by  the  Corporation. 
Records  of  changes  to  the  plant  must  be 
retained  for  the  duration  of  the  lease. 

The  Corporation  comment  did  not 
explicitly  address  retention  of  records  of 
changes  to  the  plant.  The  required 
period  is  deemed  justified  because  it  is 
important  to  both  safety  and  safeguards 
to  have  available  records  describing  the 
current  and  past  plant  configurations. 

A  final  comment  from  the  Corporation 
on  this  section  suggested  a  schedule  for 
informing  the  Commission  of  various 
kinds  of  changes  made  without  prior 
Commission  approval.  The  submission 
requirement  is  addressed  in  §  76.68(b). 
The  time  allowed  has  been  extended 
from  90  days  in  the  proposed  rule  to 
annually  in  the  final  rule.  The  annual 
submission  date  allows  more  time  for 
submission  than  any  of  the 
Corporation’s  suggestions.  The  annual 
submission  date  could  coincide  with  the 
annual  application  and  is  justified  by 
the  continuing  presence  of  an  onsite 
NRC  resident  inspector  who  would  be 
aware  of  the  changes. 

Section  76.53  Consultation  with 
Environmental  Protection  Agency 
(EPA).  This  section  states  that  the 
Commission  will  consult  with  the  EPA 
in  making  the  annual  decision  on  the 
application  for  a  certificate,  including 
the  provisions  of  any  compliance  plan, 
and  solicit  their  written  comments  on 
the  application. 

No  comments  were  received  on  this 
section. 

Section  76.55  Timely  renewal.  This 
section  states  that  timely  filing  of  an 
application  for  a  certificate  of 
compliance  will  maintain  in  effect  any 
existing  certification  or  approved 
compliance  plan  effective  until  issuance 
of  a  final  decision  on  the  application. 
This  addresses  the  unlikely  situation  in 
which  the  Commission  is  unable  to 
make  the  required  annual  determination 
regarding  an  application  for  a  certificate 
of  compliance  despite  timely  filing  of 
the  application.  In  this  case,  the 
Commission  will  deem  its  prior 


determination  regarding  compliance 
effective  until  final  resolution  of  the 
subsequent  application  and  will  advise 
Congress  annually  as  required  under 
Section  1701(b)  of  the  AEA. 

The  Corporation  requested  that  the 
provision  on  timely  renewal  be 
modified  by  providing  that  an  existing 
certificate  of  compliance  or  approved 
compliance  plan  not  expire  until  the 
annual  application  for  a  certificate  of 
compliance  “has  been  finally 
determined  by  the  Commission”  rather 
than  at  the  time  of  the  Director’s 
determination  of  the  application.  The 
Corporation  also  requested  that  the 
condition  of  timely  filing  of  “a  sufficient 
annual  application”  be  changed  to 
timely  filing  of  "an  annual  application 
in  proper  form." 

The  Commission  agrees  that  an 
existing  certificate  or  approved 
compliance  plan  should  not  expire  until 
a  final  determination  is  made  by  the 
agency  on  the  renewal  application  for 
the  certificate.  The  final  rule  has  been 
revised  accordingly.  The  Commission 
intends  that  a  certification  process  will 
normally  be  completed  on  an  annual 
basis  in  the  absence  of  extraordinary  or 
unusual  circumstances  preventing  the 
completion  of  the  process. 

The  final  rule  has  been  revised  to 
clarify  that  the  Corporation  will  not  be 
penalized  if  NRC  does  not  complete  the 
certification  process  expeditiously. 
However,  the  Corporation  must  timely 
file  a  sufficient  application  that 
addresses  all  the  elements  in  §  76.36  for 
the  Commission’s  determination.  NRC 
staff  questions  regarding  information 
provided  in  the  application  will  not 
cause  an  application  to  be  judged 
insufficient. 

Section  76.60  Regulatory 
requirements  which  apply.  This  section 
specifies  the  requirements  which  the 
NRC  will  apply  in  certifying  the 
Corporation’s  operation  of  the  gaseous 
diffusion  plants. 

One  commenter  suggested  that  in 
several  places  the  phrase  “shall 
demonstrate  compliance”  should  be 
changed  to  “shall  comply.”  The  NRC 
agrees  with  this  comment  and  has 
changed  the  final  regulation. 

The  Corporation  requested  that  the 
rule  be  changed  to  allow  two  years  to 
convert  administrative  and  procedural 
elements  of  its  radiation  protection 
program  to  meet  the  standards  for 
protection  against  radiation  contained 
in  10  CFR  part  20.  DOE  commented  that 
the  implementation  of  part  20 
requirements  should  be  based  upon  a 
schedule  that  achieves  implementation 
in  a  timely,  cost-effective  manner. 
Although  the  Corporation  agreed  that 
the  dose  limits  should  become 


immediately  effective  upon  receipt  of 
the  certification  or  an  approved 
compliance  plan,  they  provided  no 
information  on  how  they  would  be 
capable  of  implementing  the  dose  limits 
without  procedures  or  administrative 
controls  in  place.  The  requested  two- 
year  extension  could  mean  that  the 
elements  of  part  20  would  not  be  in 
place  until  late  1996.  The  Commission 
recognizes  that  although  there  will  be 
significant  effort  required  to  implement 
part  20,  sufficient  time  is  available  for 
the  Corporation  to  begin  to  implement 
these  requirements.  If  the  Corporation  is 
unable  to  complete  development  of  the 
appropriate  procedures  and 
administrative  controls,  including 
training  before  the  date  of  the  NMSS 
Director’s  decision,  any  remaining 
activities  should  be  presented  as  a  part 
of  a  compliance  plan.  In  addition,  the 
Corporation  expressed  concern  with 
obtaining  National  Voluntary  Laboratory 
Accreditation  Program  (NVLAP) 
approvals.  Because  NVLAP  testing 
occurs  every  3  months  and  the  facilities 
possess  Department  of  Energy 
Laboratory  Accreditation  Program 
(DOELAP)  certification,  there  should  be 
no  difficulty  in  obtaining  NVLAP 
accreditation  before  the  NMSS 
Director’s  decision. 

Another  comment  noted  that  until  the 
initial  certification,  DOE  has  the 
regulatory  oversight  authority  over  the 
gaseous  diffusion  plants  (GDPs)  and, 
therefore,  the  implementation  date  for 
10  CFR  parts  19  and  21  should  coincide 
with  issuance  of  the  initial  certificate, 
rather  than  earlier  as  in  the  proposed 
regulation.  The  NRC  agrees  with  this 
comment,  and  the  regulation  has  been 
so  changed. 

Louisiana  Energy  Services  (LES) 
raised  the  issue  of  requiring,  through 
part  76,  that  the  Corporation  maintain 
liability  insurance  comparable  to  that 
required  by  10  CFR  part  140  for 
uranium  enrichment  facilities.  The 
provision  cited  by  LES,  10  CFR  140.13b, 
is  based  on  section  193  of  the  AEA.  This 
section  specifically  requires  that  the 
NRC  require,  as  a  condition  of  licensing 
any  enrichment  facility,  that  liability 
insurance  be  maintained  by  the  licensee 
sufficient  to  cover  liability  arising  from 
operations  at  the  licensed  facility.  The 
legislation  establishing  the  Corporation 
specifically  provides  that  Price- 
Anderson  indemnification  will  be 
provided  by  the  Department  of  Energy 
under  Section  170d  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (AEA) 
for  the  gaseous  diffusion  facilities  leased 
to  the  Corporation  by  the  DOE.  Further, 
Section  170a  of  the  AEA  provides  that 
NRC  may  require  financial  protection 
for  facilities  licensed  under  sections  53, 
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63,  81, 103, 104,  and  185.  The 
certification  process  does  not  constitute 
issuance  of  a  license  within  any  of  these 
sections  of  the  AEA.  Accordingly,  it  is 
the  Commission’s  conclusion  that 
requiring  additional  NRC  mandated 
liability  insurance  for  the  Corporation’s 
operations  is  neither  appropriate  nor 
necessary. 

One  commenter  recommended  the 
inclusion  of  the  reference  to  10  CFR  part 
95  that  covers  security  and  safeguarding 
information  in  this  section  for 
consistency  as  other  regulations  which 
apply  are  listed.  The  NRC  agrees  with 
this  comment  and  the  final  regulation 
has  been  so  changed. 

Several  commenters  expressed 
concerns  about  the  applicability  of 
Environmental  Protection  Agency 
regulations  in  40  CFR  parts  61  and  190, 
noting  that  although  10  CFR  part  20 
incorporates  40  CFR  part  190, 10  CFR 
part  76  did  not  explicitly  reference  40 
CFR  part  190.  The  NRC  notes  that 
because  the  Corporation  is  required  to 
comply  with  10  CFR  part  20,  it  must 
also  comply  with  40  CFR  part  190,  and 
40  CFR  part  61,  Subpart  H,  and  that 
explicit  references  in  part  76  are  not 
necessary. 

One  commenter  noted  that  certain  of 
the  existing  regulations  referenced  by 
the  proposed  rule  provided  for  the 
imposition  of  civil  penalties  but 
contended  that  authority  for  the  NRC  to 
issue  a  civil  penalty  is  not  included  in 
the  Energy  Policy  Act.  The  NRC  agrees 
with  the  comment  and  the  final  rule  has 
been  revised  to  delete  the  civil  penalty 
provisions. 

Section  76.62  Issuance  of  certificate 
and/or  approval  of  compliance  plan. 
This  section  specifies  that  the  Director, 
NMSS,  will  issue  a  written  decision  on 
the  Corporation’s  application  and  states 
that  the  Corporation  or  affected 
members  of  the  public  who  have 
provided  comments  in  the  proceeding 
may  seek  the  Commission’s  review  of 
the  Director’s  decision. 

The  Corporation  recommended  that 
this  section  be  revised  to  clarify  that  a 
certificate  and  a  compliance  plan  are 
not  exclusive  of  the  issuance  of  the 
other.  They  also  expressed  concern  that 
the  proposed  language  might  be 
interpreted  to  require  the  Director  to 
withhold  the  certificate  of  compliance 
in  its  entirety  if  there  are  any 
outstanding  areas  of  noncompliance. 
They  requested  that  the  language  of  the 
proposed  rule  be  modified  to  explicitly 
state  that  a  certificate  of  compliance 
would  be  issued  for  all  areas  of  full 
compliance  and  a  compliance  plan  for 
areas  of  current  noncompliance.  The 
Commission  agrees  that  it  may  issue  a 
certificate  of  compliance  covering  those 


areas  where  the  Corporation  is  in 
compliance  with  applicable 
requirements  and  the  Commission  may 
also  approve  concurrently  a  compliance 
plan  for  areas  of  noncompliance.  This 
section  is  modified  to  clarify  this  intent. 

The  Corporation  requested 
modification  of  proposed  §  76.62(c)  to 
provide  that  petitions  for  the 
Commission’s  review  of  a  Director’s 
decision  to  issue  a  certificate  and/or 
approve  a  compliance  plan  “shall  be 
limited  to  matters  raised  in  the 
petitioner’s  written  or  verbal 
comments.”  The  Commission  declines 
to  limit  petitioners  for  Commission 
review  to  matters  raised  in  that 
petitioner’s  previous  written  or  verbal 
comments.  A  Director’s  decision  on  a 
certificate  or  proposed  compliance  plan 
may  respond  to  issues  raised  by  other 
commenters  or  include  provisions  that  a. 
commenter  did  not  anticipate.  For  these 
reasons,  those  persons  whose  interests 
may  be  affected  and  who  submitted 
written  or  verbal  comment  on  an 
application  will  be  permitted  to  seek 
Commission  review  of  the  Director’s 
decision. 

One  commenter,  OCRE,  felt  that  the 
1 5-day  period  (from  the  date  of  Federal 
Register  Notice)  for  filing  a  petition  for 
Commission  review  of  a  Director’s 
decision  to  grant  or  deny  a  certificate,  or 
approve  or  disapprove  a  compliance 
plan,  was  too  short.  OCRE  requested 
that  this  15-day  period  be  extended  to 
at  least  25  days.  It  stated  that  some 
commenters,  particularly  individuals 
and  public  interest  groups  that  depend 
upon  libraries  for  access  to  the  Federal 
Register,  may  not  learn  of  the  Director’s 
decision  within  15  days  unless  the 
Director’s  decision  is  provided  to  all 
commenters  on  the  application  for  a 
certificate. 

The  Corporation  stated  that  the  15- 
day  period  for  filing  of  a  petition  for 
review  of  a  Director’s  decision  to  deny 
a  certificate  or  not  approve  a 
compliance  plan  was  too  short  and 
requested  at  least  30  days  to  file  such  a 
petition.  The  Corporation  also 
recommended  that  the  rules  provide 
that  a  Commission  decision  denying  an 
application  for  a  certificate  or 
disapproving  a  compliance  plan  must 
state  that  it  does  not  become  effective 
until  at  least  10  days  after  the  date  of  the 
decision.  In  support  of  these 
recommendations,  the  Corporation 
stated  that  a  denial  could  have  a 
significant  impact  on  it  and  may  have 
potential  implications  for  national  and 
public  policy  because  the  gaseous 
diffusion  plants  supply  40  percent  of 
the  world  market  and  90  percent  of  the 
domestic  market  for  enriched  uranium 


and  are  currently  the  sole  domestic 
source  of  enrichment  services. 

Both  the  Corporation  and  OCRE  felt 
that  the  10-day  period  from  the  date  of 
filing  a  petition  for  review  for 
responding  to  a  petition  for  review  was 
too  short.  The  Corporation  requested 
that  this  10-day  period  for  filing 
responses  to  a  petition  for  review  be 
extended  to  30  days  because  of  the 
burden  and  prejudice  that  might  occur 
if  the  Corporation  were  faced  with 
multiple  petitions. 

OCRE  requested  that  this  10-day 
period  for  responding  to  a  petition  be 
lengthened  to  at  least  20  days.  To  ensure 
adequate  notice  to  interested 
commenters,  OCRE  requested  not  only 
serv  ice  of  the  Director’s  decision  on 
commenters  but  also  a  mechanism  for 
ensuring  that  commenters  could  receive 
timely  notice  of  a  petition  for  review. 
OCRE  observed  that  the  cost  of  requiring 
a  petitioner  to  serve  all  commenters 
could  be  prohibitive  and  suggested  a 
remedy  such  as  a  telephone  information 
line  with  recorded  information  on  the 
case  or  a  computerized  bulletin  board 
system. 

The  Commission  recognizes  that  the 
time  periods  for  filing  of  a  petition  for 
Commission  review  and  responding  to  a 
petition  for  review  are  relatively  short. 
The  Commission’s  flexibility  in  the 
timing  of  the  certification  process  is 
limited,  as  noted  above,  because  of  the 
need  for  an  expeditious  determination 
of  the  application  on  an  annual  basis, 
including  staff  review  of  the  application 
and  public  comments,  preparation  and 
issuance  of  the  NMSS  Director’s 
decision,  and  consideration  of  petitions 
for  review  by  the  Commission. 

The  Commission  will  promptly  make 
copies  of  an  application  for  a  certificate 
or  approval  of  a  compliance  plan 
available  in  local  public  document 
rooms  at  or  near  the  gaseous  diffusion 
plants  and  will  issue  a  press  release  at 
the  time  the  Director’s  decision  is 
issued.  The  Commission  also  intends  to 
make  promptly  available  copies  of  all 
Federal  Register  notices  relating  to  the 
certification  process,  as  well  as  petitions 
for  review,  and  responses  to  petitions 
for  review  at  those  locations.  In 
addition,  the  NRC  staff  will  examine  the 
feasibility  of  establishing  a  computer 
bulletin  board  to  provide  information  on 
the  application’s  status. 

For  these  reasons,  the  Commission 
has  not  altered  the  time  periods  for 
filing  of  petitions  for  review  or 
responses  thereto.  However,  the 
Commission  has  added  §  76.74  to  the 
final  rule  that  clarifies  the  computation 
of  designated  time  periods  and  confirms 
the  Commission’s  ability  to  extend  or 
shorten  time  periods  for  action  for  good 
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cause.  Therefore,  the  Commission  may 
be  able  to  provide  some  extension  of  the 
period  for  filing  of  petitions  and 
responses  if  time  permits  during  the 
period  of  a  particular  certification 
process. 

The  Commission  declines  to  specify 
by  regulation  that  a  decision  denying  an 
application  for  a  certificate  or 
disapproving  a  compliance  plan  must 
state  that  it  does  not  become  effective 
until  at  least  10  days  after  the  da,.e  of  the 
decision.  The  Commission  has 
determined  that  binding  itself  to  such  a 
delay  would  be  inappropriate  in 
emergency  circumstances. 

Section  76.64  Denial  of  certificate  or 
compliance  plan.  This  section  states 
that  the  Director,  NMSS,  may  deny  the 
Corporation’s  application  and  that  the 
denial  will  be  noticed  in  the  Federal 
Register.  This  section  also  provides  an 
opportunity  for  the  Corporation  to 
submit  a  compliance  plan  before  the 
denial  is  issued.  It  also  states  that  the 
Corporation  or  affected  members  of  the 
public  who  have  provided  comments  on 
the  application  may  seek  the 
Commission’s  review  of  the  Director’s 
decision. 

In  response  to  a  comment,  this  section 
is  revised  to  clarify  that  the  compliance 
plan  is  a  DOE  document. 

Section  76.66  Expiration  and 
termination  of  certificate.  The 
Corporation  requested  that  the  NRC  add 
a  new*section  to  the  final  rule  which 
would  address  expiration  and 
termination  of  certificates. 

The  Commission  agrees  that  these 
provisions  are  useful.  Thus,  a  §  76.66 
has  been  added  to  the  final  rule. 
Paragraph  (a)  clarifies  that  “except  as 
provided  in  §  76.55  [timely  renewal],  a 
certificate  expires  at  the  end  of  the  day, 
in  the  month  and  year  stated.” 

Paragraph  (b)  adds  a  requirement  of 
prompt  notice  to  the  Commission  when 
the  Corporation  decides  to  terminate 
operation  of  either  of  the  GDPs  and 
other  authorized  activities  under  the 
certificate.  Paragraph  (c)  clarifies  that 
the  Corporation  must  terminate 
operations  on  or  before  the  expiration 
date  in  the  existing  certificate  if  it  does 
not  submit  an  application  for  renewal  of 
the  certificate. 

Section  76.68  Plant  changes.  This 
section  describes  plant  or  operational 
changes  by  the  Corporation  permitted 
without  prior  Commission  approval. 
Documentation  of  these  revisions  must 
be  submitted  to  the  NRC.  To  make  other 
changes  would  require  Commission 
approval  and  would  require  the 
Corporation  to  apply  for  an  amendment 
of  the  certificate  under  §  76.45. 

Several  comments  were  received 
concerning  this  section.  The 


Commonwealth  of  Kentucky 
commented  that  the  Corporation  should 
not  be  allowed  to  make  changes  without 
modification  of  their  certificate.  Another 
commenter  stated  that  the  section 
should  be  preserved  as  written  and 
incorporated  into  10  CFR  Part  70.  The 
Corporation  commented  that  the 
proposed  section  is  overly  restrictive 
and  should  be  closely  modeled  after  10 
CFR  50.59.  The  Department  of  Energy 
(DOE)  recommended  changes  that 
would  make  it  consistent  with  current 
DOE  Orders. 

As  written,  §  76.68  permits  changes 
similar  to  those  permitted  under  10  CFR 
50.59  for  reactors  and  provides 
flexibility  that  is  beyond  that  currently 
provided  for  in  10  CFR  part  70.  Because 
these  plants  will  not  have  technical 
specifications  as  referenced  in  10  CFR 
50.59,  the  detailed  criteria  for 
evaluation  of  changes  permitted  without 
prior  Commission  approval  are  needed 
in  §  76.68.  The  Commission  does  not 
believe  the  evaluation  provisions  are 
overly  restrictive  as  suggested  by  the 
Corporation  and  the  evaluation 
provisions  are  retained. 

Comments  were  also  received 
concerning  the  requirement  that  reports 
describing  changes  made  under  this 
section  be  submitted  within  90  days  of 
their  adoption.  The  final  rule  has  been 
changed  to  conform  with  10  CFR  50.59 
and  thus  requires  that  the  information 
on  changes  be  submitted  annually  or  at 
shorter  intervals  as  specified  in  the 
certificate. 

The  Commission  believes  that  the 
clarified  final  rule  will  permit  changes 
that  do  not  decrease  safety  and  still 
provide  the  Corporation  flexibility  in 
the  operation  of  the  facilities.  The 
Commission  has  not  deleted  this  section 
as  requested  by  one  commenter  because 
the  procedures  contained  in  this  section 
ensure  that  those  changes  which  are 
permitted  will  not  be  in  conflict  with 
any  certification  requirements. 

Still  another  comment  on  §  76.68 
requested  that  the  term  “unreviewed 
safety  question”  be  defined.  The  NRC 
has  no  objection  to  this  definition  and 
has  added  a  definition  similar  to  the 
usage  of  the  term  in  10  CFR  50.59. 

A  comment  from  DOE  was  also 
adopted  that  requires  the  Corporation  to 
evaluate  any  as-found  conditions  that 
do  not  agree  with  the  plant’s  programs, 
plans,  policies,  and  operations  in 
accordance  with  this  section.  This 
comment  was  adopted  to  ensure  that 
any  exceptions  to  what  is  assumed  or 
understood  are  evaluated. 

Section  76.70  Post-issuance.  This 
section  specifies  procedures  for 
amendment,  revocation,  suspension,  or 
amendment  for  cause  of  the  certificate. 


The  proposed  rule  provided  that  the 
Commission  would  provide  “the 
Corporation  and  other  interested 
persons  with  an  opportunity  to  provide 
written  views  to  the  Commission”  in 
connection  with  a  proceeding  to  amend, 
revoke,  or  suspend  a  certificate  of 
compliance  or  compliance  plan.  The 
proposed  rule  also  provided  that  the 
Commission  “may  adopt  by  order 
further  procedures  for  a  hearing  of  the 
issues  before  making  a  final 
enforcement  decision.” 

In  its  comments,  the  Corporation 
requested  that  participation  in  these 
enforcement  actions  be  limited  to 
persons  whose  interests  may  be 
“adversely  affected”  by  the  proposed 
enforcement  action.  The  Corporation 
indicates  that  this  change  would  make 
public  participation  rights  more 
consistent  with  those  applicable  to 
similar  enforcement  proceedings  for 
NRC  licensees.  In  particular,  the 
Corporation  seeks  to  ensure  that  the 
NRC  would  preclude  participation  in  an 
NRC  enforcement  action  by  persons 
seeking  more  stringent  enforcement 
action  than  is  proposed  by  the 
Commission. 

The  Commission  does  not  believe  it  is 
necessary  to  limit  public  participation 
to  those  who  are  adversely  affected  by 
the  order  or  the  proceeding.  Such  a 
limitation  could  necessitate  substantial 
or  protracted  consideration  of  whether  a 
person  submitting  written  comments  on 
a  proposed  enforcement  action  was 
adversely  affected.  This  would  be 
inefficient  and  contrary  to  the  intent  of 
providing  for  an  expeditious,  informal 
resolution  of  the  enforcement  action 
unless  such  a  procedure  is  inadequate 
for  determination  of  the  issues.  Informal 
enforcement  procedures  that  would 
foster  expeditious  resolutions  are 
desirable,  wherever  sufficient,  because  a 
certification  process  which  also  affords 
opportunities  for  public  participation 
will  be  occurring  on  an  annual  basis. 

If  the  Commission  determines  that 
more  extensive  adjudicatory  procedures 
are  necessary  in  a  particular  case,  it  may 
order  use  of  further  procedures,  such  as 
those  in  10  CFR  part  2,  subpart  G  or 
subpart  L.  In  these  cases,  intervention 
would  depend  on  the  showing  of  how 
a  petitioner’s  interest  is  affected  in 
accordance  with  the  adopted 
procedures. 

However,  the  general  procedural 
description  of  post-issuance 
enforcement  action  in  the  proposed  rule 
does  not  foreclose  the  Commission’s 
ability  to  limit  the  scope  of  a  proceeding 
or  define  the  issues  for  determination  in 
any  enforcement  action.  For  clarity, 

§  76.70  has  been  revised  to  specify  the 


Federal  Register  /  Vol.  59,  No.  184  /  Friday,  September  23,  1994  /  Rules  and  Regulations  48953 


procedures  that  would  be  followed  in  an 
enforcement  action  in  more  detail. 

First,  the  final  rule  makes  explicit  that 
the  Commission  may  institute  a 
proceeding  to  modify,  suspend,  or 
revoke  a  certificate  or  approved 
compliance  plan,  or  to  taike  other  action 
as  appropriate  by  service  of  an  order  on 
the  Corporation  that  specifies:  The 
proposed  action;  the  alleged  violations, 
or  potentially  hazardous  conditions,  or 
other  facts  deemed  to  be  sufficient 
ground  for  the  proposed  action;  a 
reasonable  period  for  submission  of  a 
written  response  to  the  order  and  for 
submission  of  written  views  by 
interested  persons  within  a  reasonable 
period  after  publication  of  the  order  in 
the  Federal  Register;  issues  for 
resolution  if  the  proposed  action  is 
contested;  and  the  effective  date  of  the 
order.  If  the  order  is  made  immediately 
effective  pending  further  order,  the 
order  must  include  a  statement  of 
reasons  for  making  the  proposed  action 
immediately  effective. 

Second,  the  final  rule  clarifies,  inter 
alia,  that  the  Corporation  may  promptly 
request  that  the  Commission  set  aside 
the  effectiveness  of  an  immediately 
effective  order,  provided  that  the 
request  specifically  states  the  reason 
why  the  order  is  not  based  on  adequate 
evidence  and  is  accompanied  by 
affidavits  or  evidence  upon  which  the 
Corporation  relies.  The  NRC  shall 
respond  within  5  days  of  the  receipt  of 
the  motion. 

These  details  of  the  procedural 
process  are  similar  to  those  which  apply 
to  issuance  of  orders  to  licensees  under 
10  CFR  part  2,  subpart  B.  However,  they 
preserve  the  provision  for  informal 
procedures  for  resolution  of  the  action 
in  the  absence  of  a  determination  that 
more  extensive  procedures  are 
appropriate. 

In  addition,  the  final  rule  adopts  a 
suggestion  from  DOE  that  information 
submitted  under  this  section  by  the 
Corporation  be  signed  under  oath  or 
affirmation. 

Section  76.72  Miscellaneous 
procedural  matters.  This  section 
addresses  procedures  for  filing 
petitions,  ruling  on  matters  of 
procedure,  and  communication  between 
Commission  and  NRC  staff.  Additional 
guidance  regarding  the  filing  and 
service  of  petitions  for  review  of  the 
NMSS  Director’s  decision  and  responses 
to  these  petitions  may  be  included  in 
the  Director’s  decision  or  by  order  of  the 
Commission. 

Except  for  proceedings  under  10  CFR 
part  2,  subpart  G,  for  imposition  of  a 
civil  penalty  resulting  from  violations  of 
section  206  of  the  Energy 
Reorganization  Act  of  1974,  the 


Commission  is  not  imposing  restrictions 
on  ex  parte  communications ^>r  on  the 
ability  of  the  NRC  staff  and  tne 
Commission  to  communicate  with  one 
another  at  any  stage  of  this  regulatory 
process.  The  NRC  staff  would  not 
participate  in  a  review  of  the  Director’s 
decision  as  a  party  but  would  serve  as 
an  advisor  to  the  Commission.  Congress 
has  not  required  formal  adjudication. 

The  Commission  believes  that  informal 
processing  without  such  formal 
restrictions  on  communication  is  best 
suited  for  resolution  of  annual 
applications  for  a  certificate. 

Section  76.74  Computation  of 
extension  of  time.  This  section  has  been 
added  to  the  final  rule  to  specify  the 
duration  of  designated  time  periods  and 
confirm  the  Commission’s  ability  to 
extend  or  shorten  time  periods  for 
action  for  good  cause  and  specifies  that 
additional  time  would  be  granted  in  the 
event  that  a  required  date  falls  on  a 
Saturday,  Sunday  or  legal  holiday. 

C.  Technical  Safety  Requirements 

*  The  major  technical  safety 
requirements  are  found  in  the  following 
sections: 

Section  76.35  Contents  of  initial 
applications.  This  section  specifies  that 
applications  must  include  a  safety 
analysis  report,  a  compliance  status 
report  which  includes  environmental 
and  effluent  monitoring  data,  a  quality 
assurance  program  description,  a 
description  of  the  use  of  radioactive 
material,  a  description  of  the  training 
program,  a  nuclear  material  control  and 
accounting  plan,  a  physical  protection 
plan  for  special  nuclear  material  in 
transit,  a  plant  physical  security  plan, 
an  emergency  plan,  a  plan  for  security 
facility  approval  and  protection  of 
classified  information  and  hardware,  a 
description  of  the  Corporation’s 
response  necessary  to  implement  the 
International  Atomic  Energy  Agency 
safeguards  agreement,  and  a  description 
of  the  waste  treatment  and  management 
program. 

The  Corporation  requested  a  change 
in  format  regarding  contents  of 
applications  for  the  purpose  of 
increased  clarity  regarding  the  precise 
scope  of  the  initial  application  and  of 
renewal  applications.  Included  in  the 
proposed  restructuring  was  revision  of 
proposed  §  76.35  pertaining  to  contents 
of  application  so  as  to  limit  its  scope  to 
the  contents  of  the  initial  application. 
The  Corporation  also  recommended  the 
addition  of  a  new  §  76.36  that  would 
present  the  precise  content  of  the 
annual  resubmittal. 

The  NRC  agrees  that  the  revised 
format  will  add  clarity  to  the  prescribed 
content  of  the  initial  and  renewal 


applications.  As  a  result  of  the 
restructuring,  the  final  rule  makes 
§  76.35  applicable  to  initial  applications 
and  adds  a  new  §  76.36  applicable  to 
annual  renewal. 

The  Corporation  also  recommended 
an  application  procedure  which  would 
generally  follow  the  guidance  of  NRC 
Regulatory  Guide  3.52.  These  proposed 
changes  were  based  on  an  application 
which  would  contain  a  “Part  I” 
comprised  of  binding  certificate 
“conditions”  and  a  “Part  II”  containing 
a  nonbinding  safety  demonstration.  This 
restructuring  was  not  adopted.  This 
decision  is  based  on  a  recent  review  of 
the  Commission’s  current  licensing  and 
oversight  programs  for  fuel  cycle 
plants 1  that  indicates  the  “Part  I/II” 
approach  will  probably  be  changed  and 
that  safety  analysis  reports  will  be 
required.  The  Corporation,  in  its 
comments,  identified  the  “Part  II”  safety 
demonstration  to  be  functionally 
equivalent  to  the  safety  analysis  report. 
While  this  is  generally  true,  with  respect 
to  technical  content,  die  NRC  believes 
that  safety  analysis  reports  are 
preferable  because  they  provide  more 
rigorous,  binding  documentation  of  the 
basis  for  safe  operation  of  a  plant. 
Changes  to  the  safety  analysis  report 
would  be  permitted  only  in  accordance 
with  §  76.68. 

In  publishing  the  draft  10  CFR  part 
76,  the  Commission  specifically 
requested  comments  on  the 
appropriateness  of  requiring  the 
Corporation  to  provide  financial 
assurance  for  the  costs  associated  with 
decontamination  and  decommissioning 
of  the  gaseous  diffusion  plants. 
Comments  were  received  favoring  both 
retention  and  deletion  of  a  financial 
assurance  requirement.  The  Corporation 
commented  that  DOE  was  responsible 
for  decontamination  and 
decommissioning  of  the  gaseous 
diffusion  plants  under  the  AEA  and  that 
the  financial  assurance  requirements 
should  not  apply  to  the  Corporation. 
DOE,  on  the  other  hand,  noted  that  it  is 
only  responsible  for  decontamination 
and  decommissioning  of  pre-existing 
conditions  under  the  AEA  and  that  the 
Corporation  will  remain  responsible  for 
other  costs  associated  with 
decontamination  and  decommissioning, 
including  the  costs  associated  with 
disposal  of  wastes  generated  during 
Corporation  operation  of  the  GDPs. 

Tne  NRC  has  determined  that  the 
Corporation  does  have  some  limited 
financial  responsibility  for 
decontamination  and  decommissioning 
activities.  The  Corporation  has 


1  Proposed  Method  for  Regulating  Major 
Materials  Licensees.  NUREG-1324. 
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acknowledged  in  its  comments  that, 
under  its  lease  with  DOE,  there  is  at 
least  one  area  where  it  remains 
responsible  for  the  costs  of 
decommissioning.  Specifically,  the 
Corporation  has  acknowledged  that  it  is 
responsible  for  any  increased  costs  for 
DOE  decontamination  and 
decommissioning  of  the  facilities  that 
arise  from  removal  by  the  Corporation  of 
capital  improvements  the  Corporation 
makes  at  the  facilities.  In  addition,  the 
terms  of  the  DOE/Corporation  lease 
provide  that  the  Corporation  is  to 
remain  financially  responsible,  even 
after  return  of  the  GDPs  to  DOE,  for  the 
ultimate  treatment  and  disposal  of 
wastes  generated  by  the  Corporation. 
Nevertheless,  the  NRC  has  determined 
that  the  language  in  the  draft  10  CFR 
part  76  requiring  financial  assurance 
from  the  Corporation  was  written  to 
apply  to  a  broader  scope  of 
decontamination  and  decommissioning 
activities  than  are  the  Corporation’s 
responsibility.  Accordingly,  the  final 
rule  has  been  revised  to  require  that  the 
Corporation  provide  financial  assurance 
for  only  those  aspects  of  the 
decontamination  and  decommissioning 
costs  which  are  their  responsibility. 

Two  commenters  asked  that  the 
Corporation  be  required  to  demonstrate 
compliance  with  the  applicable 
provisions  of  10  CFR  Part  81  which  deal 
with  waste  classification  and  waste 
disposal  because  these  requirements  are 
essential  for  the  proper  handling  and 
disposal  of  all  wastes  at  the  GDPs. 

Waste  classification  is  covered  under  1C 
CFR  part  20,  subpart  K;  therefore,  an 
additional  reference  to  10  CFR  part  61 
is  not  needed. 

One  commenter  suggested  that  a 
specific  license  be  required  if  the 
Corporation  proposes  to  treat 
radioactive  waste  at  one  plant  that  was 
received  from  the  other  plant  and  that 
the  Corporation  be  required  to  obtain 
approvals  for  the  treatment  from  the 
Central  Midwest  Interstate  Low-Level 
Radioactive  Waste  Commission.  Plans 
for  treatment  of  any  radioactive  waste 
stream  by  the  Corporation  are  a  required 
part  of  the  initial  application  for 
certification  under  proposed  §  76.35(k). 
The  certification  process,  therefore,  will 
include  consideration  of  the  waste 
stream  issue.  Under  Section  1701  (c)(3) 
of  the  AEA,  the  certification  process  is 
in  lieu  of  any  other  requirement  for  a 
license  for  the  gaseous  diffusion  plants 
leased  by  the  Corporation  from  the  DOE. 
Accordingly,  no  NRC  issued  specific 
license  addressing  the  radioactive  waste 
streams  at  the  DOE  gaseous  diffusion 
plants  being  leased  to  the  Corporation  is 
required. 


DOE  suggested  that  the  rule 
specifically  prohibit  the  Corporation 
from  transporting  special  nuclear 
material  of  moderate  strategic 
significance  (Category  H  material)  or 
formula  quantities  of  special  nuclear 
material  (Category  I  material).  These 
activities  are  not  contemplated,  and  this 
prohibition  has  been  included  in  the 
rule. 

One  commenter  suggested  that  the 
rule  include  the  requirement  for 
semiannual  reporting  of  effluents  as 
contained  in  the  Corporation  proposal. 
Although  semiannual  reporting  is  a 
requirement  in  10  CFR  part  70,  this 
recommendation  was  not  adopted. 
Semiannual  reporting  is  intended  for 
licensees  who  hold  multi-year  licenses. 
The  Corporation  will  be  required  to 
report  its  annual  effluent  with  the 
certification  application  every  year.  This 
is  adequate  for  assessment  purposes. 
There  appears  to  be  no  additional 
benefit  in  receiving  the  information  on 
a  semiannual  basis. 

Section  76.85  Assessment  of 
accidents.  This  section  contains  the 
requirement  for  performance  of  a  safety 
analysis  of  the  potential  for  releases  of 
radioactive  material  from  accidents. 

Specifically,  the  rule  requires  that  a 
safety  analysis  of  the  site  activities  be 
performed  to  evaluate  the  potential  for 
releases  of  radiological  material  from 
the  existing  plants.  The  analysis  should 
evaluate  expected  releases  from  a 
reasonable  spectrum  of  postulated 
accident  scenarios  which  may  occur  in 
the  gaseous  diffusion  plants,  taking  into 
account  existing  systems  in  operation, 
including  procedures,  that  are  intended 
to  mitigate  the  consequence  of  any 
release.  These  potential  releases, 
together  with  operational  practices  and 
site  characteristics,  including 
meteorology,  are  to  be  used  to  evaluate 
the  potential  for  onsite  and  offsite 
radiological  consequences. 

The  Corporation  must  provide  a  level 
of  protection  against  accidents  during 
plant  operations  sufficient  to  provide 
adequate  protection  of  the  public  health 
and  safety.  In  assessing  the  level  of 
protection  provided  by  the  Corporation, 
the  NRC  will  consider  both  the  total 
radiation  dose  to  the  whole  body  and 
the  intake  of  soluble  uranium  for  an 
individual  at  the  site  boundary. 

Several  comments  were  received 
concerning  the  level  of  protection 
against  accidents  during  plant 
operations  sufficient  to  provide 
adequate  protection  of  public  health  and 
safety.  The  Commission  specifically 
requested  comments  on  the  use  of  safety 
objectives,  including  suggested  limiting 
values  with  supporting  rationale,  and 
whether  or  not  they  should  be  included 


as  part  of  the  rule.  The  Environmental 
Protection  Agency  stated  that  the  EPA 
Protective  Guides  (1-5  rem)  should  be 
used  rather  than  the  criteria  discussed 
in  the  proposed  rule  and  that  the  values 
should  be  specified  in  the  regulation. 
Several  other  commenters  agreed  with 
this  approach.  Another  commenter 
stated  that  the  final  standards  for 
accident  dose  assessment  should  be 
applied  equally  to  all  enrichment 
facilities.  The  Corporation  objected  to 
the  use  of  any  limits  in  the  rule  or  its 
accompanying  statements  to  determine 
the  adequacy  of  accident  analysis 
results  and  indicated  that  it  is  well 
beyond  current  regulatory  practice.  DOE 
suggested  addressing  chemically  toxic 
material  as  well. 

The  Commission  has  decided  not  to 
include  numerical  accident  limits  in  the 
final  rule.  The  NRC  believes  that  to 
include  a  specific  numerical  limit  in  the 
regulation  could  be  unduly  restrictive, 
considering  that  the  plants  have  already 
been  designed  and  sited  and  the 
uncertainty  of  health  effects  for  uranium 
intakes.  The  NRC  staff  contracted  with 
Pacific  Northwest  Laboratory  2  to  review 
the  available  literature  on  uranium 
toxicity  and  the  results  of  this  review 
suggested  that  the  best  estimate  of  a 
toxicity  threshold  would  be  an  intake  of 
30  milligrams  of  uranium.  In  assessing 
the  adequacy  of  protection  of  the  public 
health  and  safety  from  potential 
accidents,  the  NRC  will  consider 
whether  the  potential  consequences  of  a 
reasonable  spectrum  of  postulated 
accident  scenarios  exceed  .25  Sv  (25 
rems),  or  uranium  intakes  of  30 
milligrams,  taking  into  account  the 
uncertainties  associated  with  modeling 
and  estimating  such  consequences. 

In  considering  intakes  of  soluble 
uranium,  the  Commission  recognizes 
that  the  chemical  toxicity  of  uranium 
could  be  the  limiting  factor  in  the 
accident  analysis  under  this  section. 

The  Commission’s  intended  use  of 
chemical  toxicity  considerations  in  part 
76  is  consistent  with  its  practice 
elsewhere  (e.g.,  10  CFR  20.1201(e)),  and 
prevents  any  potential  regulatory  gap  in 
public  protection  against  toxic  effects  of 
soluble  uranium. 

The  EPA  guidelines  of  1-5  rem  for 
offsite  protection  action 
recommendations  are  appropriate  for 
emergency  planning  purposes  but  are 
not  appropriate  for  accident  analysis. 

The  final  rule  requires  that  a  safety 
analysis  of  the  site  activities  be 
performed  to  evaluate  the  potential  for 
releases  of  radiological  material  from 
the  existing  plants.  The  analysis  should 

2  Fisher,  D.  R.  et  at.,  "Uranium  Hexafluoride 
Public  Risk.”  PNL-10065,  August  1994. 
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evaluate  releases  from  a  reasonable 
spectrum  of  postulated  accident 
scenarios  which  may  occur  in  the 
gaseous  diffusion  plants,  taking  into 
account  the  existing  systems  in 
operation,  including  procedures,  that 
are  intended  to  mitigate  the 
consequence  of  any  release.  These 
potential  releases,  together  with 
operational  practices  and  site 
characteristics,  including  meteorology, 
are  to  be  used  to  evaluate  the  potential 
onsite  and  offsite  radiological 
consequences.  Technical  safety 
requirements  will  be  established  to 
ensure  that  releases  are  unlikely  and,  in 
any  case,  if  releases  occur  they  will  be 
within  an  acceptable  range. 

One  commenter  stated  that  the  NRC 
would  have  no  mechanism  for 
enforcement  of  numerical  limits  if  they 
are  not  included  in  the  standards.  The 
certificate  issued  by  the  NRC  will 
include  limiting  conditions  for 
operation  that  will  be  enforceable. 

LES  commented  that  specific  natural 
phenomena  and  specific  accident  dose 
limits  should  be  applied  equally  to  all 
enrichment  facilities.  The  apparent 
reference  for  this  suggestion  was  the 
current  NRC  review  of  their  license 
application  for  a  new  uranium 
enrichment  facility.  Another  commenter 
expressed  concern  that  the  Paducah 
plant  resides  in  a  geological  rift  zone. 
The  NRC  will  not  include  specific 
reference  design  assessment  values  for 
the  existing  Corporation  facilities,  since 
these  facilities  are  already  sited,  but  will 
evaluate  consequences  of  potential 
accidents  resulting  from  natural 
phenomena  during  review  of  the 
Corporation’s  safety  analysis. 

A  comment  was  also  received 
concerning  the  discussion  in  the 
statement  of  considerations  on  the 
development  of  guidance  on  an 
integrated  safety  analysis  (ISA)  and  . 
applicability  to  the  GDPs.  The  final  rule 
does  not  include  requirements  for  an 
ISA  because  its  incorporation  into  the 
regulatory  process  is  still  under  NRC 
staff  review. 

Section  76.87  Technical  safety 
requirements.  This  section  specifies  that 
safety  requirements  must  be  included  in 
the  application.  Safety  topics  to  be 
considered  are  those  mainly  associated 
with  plant  operations,  management 
controls,  and  confinement  of  radioactive 
material. 

The  rule  requires  the  application  to 
include  technical  safety  requirements 
derived  from  the  analyses  and 
evaluations  in  the  safety  analysis  report. 
These  safety  requirements  would 
include  safety  limits  and  limiting 
control  settings  within  which  process 
variables  would  be  maintained  for 


adequate  control  to  guard  against  an 
uncontrolled  release  of  radioactivity. 

The  safety  requirements  would  also 
include  limiting  conditions  for 
operation,  surveillance  requirements, 
design  features,  and  administrative 
controls.  The  requirements  are  similar 
to  operating  technical  specifications  or 
license  conditions  applied  to  licensed 
nuclear  facilities  to  assure  that 
operations  are  controlled  as  described  in 
the  safety  analysis  report. 

The  Corporation  requested  that  the 
use  of  the  term  "technical  safety 
requirements”  (TSRs)  be  changed  to 
“operational  safety  requirements” 

(OSRs)  as  the  GDPs  have  historically 
operated  under  OSRs  which  are  similar 
to  TSRs.  The  Corporation  also  suggested 
a  change  from  "Safety  Analysis  Report” 
(SAR)  to  “Safety  Demonstration”  (SD)  as 
being  “functionally  equivalent.”  The 
Commission  prefers  the  term  “technical 
safety  requirements”  because  the 
requirements  may  cover  subjects 
broader  than  operations,  and  because 
existing  Corporation  operational 
requirements  include  matters  beyond 
NRC  jurisdiction.  Similarly,  the  term 
“safety  analysis  report”  is  preferred 
because  it  is  a  more  generally  accepted 
term.  Therefore,  no  change  was  made  to 
the  rule. 

The  Corporation  also  recommended 
deletion  of  the  list  of  the  14  safety  topics 
that  are  to  be  addressed  as  being  more 
appropriate  for  identifying  accidents  for 
analysis.  DOE  referenced  the  list  of 
safety  topics  as  those  which  must  be 
addressed  under  assessment  of 
accidents.  The  list  of  topics  to  be 
addressed  in  the  technical  safety 
requirements  is  included  to  ensure  that 
operations  are  controlled  within  certain 
safe  parameters  under  normal,  off- 
normal,  and  accident  conditions. 
Therefore,  the  list  has  been  retained,  but 
the  rule  has  been  revised  to  clarify  that 
the  Corporation  must  describe  the 
procedures  and/or  equipment  that 
reflect  consideration  of  each  of  the 
listed  safety  topics. 

Section  76.93  Quality  assurance. 
This  section  requires  a  quality  assurance 
program.  The  Commission  recognizes 
that  the  GDPs  are  fuel  cycle  facilities 
and  that  the  appropriate  quality 
assurance  (QA)  for  GDPs  is  not  the  same 
as  for  reactors.  The  GDPs  are  existing 
plants  designed  and  constructed  around 
40  years  ago.  The  QA  requirements  for 
the  GDPs  will  be  based  on  applying  the 
applicable  requirements  of  ASME  NQA- 
1-1989,  “Quality  Assurance  Program 
Requirements  for  Nuclear  Facilities,”  in 
a  graded  approach  and  to  an  extent  that 
is  commensurate  with  the  importance  to 
safety. 


A  Corporation  comment  agreed  with 
use  of  ASME  NQA-1  as  a  basis  for  a 
quality  assurance  program  (§  76.93),  but 
expressed  concern  that  implementation 
problems  could  result  if  NQA-1  is 
applied  in  a  manner  similar  to  reactors. 
The  Corporation  suggested  that  the  rule 
should  allow  use  of  equivalent 
alternatives  to  NQA-1.  If  found 
adequate  under  review,  the  NRC  could 
approve  use  of  an  equivalent  alternative 
to  NQA-1,  and  the  final  rule  has  been 
revised  accordingly. 

Section  76.95  Training.  This  section 
requires  a  description  of  the  training 
program  that  will  be  provided  to 
personnel  to  enable  them  to  perform  the 
functions  of  their  jobs,  including 
information  on  the  positions  for  which 
training  will  be  provided,  to  assure  that 
personnel  are  qualified  to  operate  and 
maintain  the  plants  safely  and  in 
compliance  with  regulatory 
requirements. 

The  Corporation  strongly 
recommended  that  the  performance- 
based  training  concept  be  deleted  from 
the  proposed  rule  and  instead  require 
the  Corporation  to  “establish, 
implement  and  maintain  a  training 
program  to  assure  that  personnel  are 
adequately  trained  to  perform  their 
nuclear-safety  related  functions.”  They 
indicated  that  development  of 
performance-based  training  would  go 
well  beyond  both  the  existing 
requirements  of  10  CFR  part  70  and 
current  practices  at  the  GDPs.  They 
further  commented  that  it  would  subject 
the  Corporation  to  the  very  costly  and 
difficult  task  of  fully  implementing  a 
performance-based  training  program  by 
the  time  that  it  submits  its  initial 
application  for  a  certificate.  The 
Corporation  believes  the  proposed 
section  will  require  the  GDPs  “to  adopt 
the  full  performance-based  training 
concept  embodied  in  part  50”  which 
uses  the  Institute  of  Nuclear  Power 
Operations  (INPO)  training 
methodologies  for  commercial  power 
reactor  licensees.  The  Corporation 
estimates  it  will  cost  about  $8  million  to 
fully  develop  and  implement  a  training 
program  for  selected  tasks  affecting 
nuclear  safety  or  radiological  controls. 

The  Commission  believes  that  the 
performance-based  training  requirement 
should  be  retained.  The  Corporation’s 
main  concern  is  that  it  might  be 
expected  to  establish  training  programs 
of  similar  complexity  to  those  of  power 
reactors,  which  is  not  the  case.  The  final 
rule  allows  flexibility,  and  the 
Commission  believes  that  the  existing 
training  program  inherited  by  the 
Corporation  can  be  adapted  to  comply 
with  the  rule  at  reasonable  cost. 
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The  Commission  must  be  assured  that 
adequate  training  is  provided  and  that 
those  persons  performing  operations 
that  could  have  an  effect  on  health  and 
safety  have  mastery  of  their  operating 
tasks.  Therefore,  the  final  rule  was  not 
changed.  The  Commission  believes  that 
a  training  program  that  includes  the 
concepts  of  performance-based  training 
provides  that  assurance.  The 
Commission  also  notes  that  a 
requirement  for  performance-based 
training  has  been  established  for  nuclear 
power  reactors  and  has  been  determined 
to  be  cost-effective  for  such  facilities. 
The  Commission  does  not  see  any 
reason  to  conclude  that  this  will  not 
also  be  the  case  for  the  enrichment 
plants. 

D.  Incorporation  of  Existing  Regulations 

Portions  of  existing  Commission 
regulations  are  applicable  to 
certification  of  the  Corporation’s 
operation  of  the  gaseous  diffusion  plants 
and  cross  referenced  (§  76.60). 

Requirements  for  notices, 
instructions,  and  reports  to  workers  are 
contained  in  10  CFR  part  19,  “Notices, 
Instructions,  and  Reports  To  Workers: 
Inspection  and  Investigations.”  Part  19 
specifies  the  requirements  for  notices, 
instructions,  and  reports  by  the 
Corporation  to  individuals  participating 
in  gaseous  diffusion  activities.  It  also 
sets  forth  the  rights  and  responsibilities 
of  the  Commission  and  individuals 
during  interviews  on  any  matter  within 
the  Commission’s  jurisdiction. 

Requirements  for  protection  against 
ionizing  radiation  are  contained  in  10 
CFR  part  20,  “Standards  For  Protection 
Against  Radiation.”  Part  20  specifies  the 
requirements  to  control  the  receipt, 
possession,  use,  storage,  transfer,  and 
disposal  of  byproduct,  source,  and 
special  nuclear  material  by  the 
Corporation  in  such  a  manner  that  the 
total  dose  to  an  individual  (including 
doses  resulting  from  radioactive 
material  and  from  radiation  sources 
other  than  background  radiation)  does 
not  exceed  the  standards  for  protection 
against  radiation  prescribed  by  the  NRC 
for  normal  operating  conditions  and 
anticipated  operational  occurrences. 

A  comment  was  received  indicating 
that  the  health  of  the  public  is  being 
placed  at  risk  presently  and  this  policy 
would  continue  under  the  proposed 
NRC  rules.  The  NRC  standards  require 
that  the  Corporation  must  meet  part  20 
requirements  for  protection  of  workers 
and  the  public  against  radiation.  This 
includes  specific  effluent  limits  that  the 
Corporation  must  meet.  The 
Commission  believes  that  the  current 
requirements  of  part  20  provide  for 


adequate  safety  for  workers  and  the 
public  from  radiation  effects. 

Requirements  for  reporting  of  defects 
and  noncompliance  are  contained  in  10 
CFR  part  21,  “Reporting  of  Defects  and 
Noncompliance.”  Part  21  specifies  the 
procedures  and  requirements  for 
persons  to  notify  the  Commission 
immediately  of  component  defects  or 
failure  to  comply  with  regulatory 
requirements  which  could  create  a 
substantial  safety  hazard. 

Requirements  for  fitness- for-duty 
programs  are  contained  in  10  CFR  part 
26,  “Fitness-for-Duty  Programs.”  Part  26 
prescribes  requirements  and  standards 
for  the  establishment  and  maintenance 
of  fitness-for-duty  programs  to  reduce 
the  likelihood  of  theft  or  diversion  of 
strategic  special  nuclear  material.  The 
requirements  of  this  part  are  relevant 
only  to  the  extent  that  the  Corporation 
elects  to  engage  in  activities  which 
involve  formula  quantities  of  strategic 
special  nuclear  material. 

Requirements  for  packaging  and 
transportation  are  contained  in  10  CFR 
part  71,  “Packaging  and  Transportation 
of  Radioactive  Material.”  Part  71 
establishes  requirements  and 
procedures  for  packaging,  preparation 
for  shipment,  and  transportation  of 
radioactive  material. 

Requirements  for  physical  security 
and  material  control  and  accounting  are 
contained  in  10  CFR  part  70,  “Domestic 
Licensing  of  Special  Nuclear  Material,” 
part  73,  “Physical  Protection  of  Plants 
and  Materials,”  and  part  74,  “Material 
Control  and  Accounting  of  Special 
Nuclear  Material,”  as  specified  in 
subpart  E  to  this  part.  Subpart  E  to  part 
74  identifies  the  specific  sections  that 
establish  the  requirements  and 
procedures  for  transfer,  protection  at 
fixed  sites  and  in  transit,  and  control 
and  accounting  of  the  various 
enrichments  of  U-235  covered  under 
the  certification. 

Safeguards  regulation  of  special 
nuclear  material  is  conducted  on  a 
graded  basis.  The  grades  reflect  the 
importance  of  specified  kinds  and 
quantities  of  material  to  the  public 
safety  and  to  the  common  defense  and 
security.  Three  grades  of  material  are 
defined  in  Commission  regulations.  In 
declining  order  of  importance  they  are: 

(1)  Formula  quantities  of  strategic 
special  nuclear  material  (also  referred  to 
by  the  shorter  phrase  “Category  I 
material”); 

(2)  Special  nuclear  material  of 
moderate  strategic  significance 
(Category  II),  and 

(3)  Special  nuclear  material  of  low 
strategic  significance  (Category  III). 

The  gaseous  diffusion  plants  are  to 
produce  only  Category  III  material,  and 


only  the  safeguards  for  that  grade  of 
material  need  apply  to  production 
activities.  Nonetheless,  the  Commission 
recognizes  that  the  Corporation  may 
need  to  or  may  opt  to  engage  in 
nonproduction  activities  that  involve 
the  other  categories  of  material.  In  the 
past,  the  Portsmouth  plant  has  produced 
high  enriched  uranium  hexafluoride 
(UF6).  As  a  result  of  this  past 
production,  there  may  be  portions  of  the 
plant  under  lease  by  the  Corporation  or 
to  which  it  will  have  access  that  will 
continue  to  have  high  enriched  UF6 
fixed  to  interior  surfaces  of  process 
equipment.  Additionally,  some  areas, 
such  as  the  analytical  laboratory,  may 
continue  to  have  a  high  enriched 
inventory.  The  Corporation  may  elect  to 
engage  in  nonproduction  business 
activities  that  involve  high  enriched 
UF6.  To  be  responsive  to  the  full  range 
of  possible  Corporation  activities, 
safeguards  regulations  for  all  three 
categories  of  material  sue  listed  in 
subpart  E  and  are  to  be  applied  in 
accordance  with  the  categories  of 
material  the  Corporation  actually  uses, 
possesses,  or  has  access  to. 

One  commenter  noted  that  the 
referenced  requirement  of  §  70.51(d)  is 
not  consistent  with  §  74.33(c)(4)(i)  (12 
months  verses  370  days]  in  specifying 
the  static  inventory  frequency  for 
material  control  and  accounting  for 
uranium.  The  NRC  agrees  with  this 
comment  and  has  revised  §  76.117(a)  to 
specify  370  days  as  the  static  inventory 
frequency  for  the  GDPs.  The  370-day 
period  contained  in  §  74.33(c)(4)(i)  and 
revised  §  76.117(a)  provides  a  full  year 
with  an  additional  margin  of  a  few  days 
to  provide  flexibility. 

Other  comments  focus  on 
§§  74.15(b)(2),  74.33(c)(2),  74.33(c)(4)(i) 
and  74.33(c)(6),  which  are  among  the 
various  material  control  and  accounting 
requirements  referenced  in  §  76.117. 

The  comments  request  relief  from 
various  aspects  of  these  requirements 
and  provide  rationale  in  support  of  the 
request.  The  requirements  of  §  74.15  and 
§  74.33  are  performance  requirements 
that  must  be  implemented  on  a  site- 
specific  basis  for  the  fundamental 
nuclear  material  control  plans  for  each 
site  that  the  Corporation  must  submit 
for  NRC  approval.  The  nuclear  material 
control  plans  must  describe  how  each 
requirement  will  be  carried  out  at  each 
of  the  two  sites.  After  approval,  the  plan 
will  become  the  principal  document 
that  governs  material  control  and 
accounting  at  the  site.  Because  the 
requirements  are  performance 
requirements  rather  than  prescriptive 
requirements,  wide  latitude  exists  for 
achieving  appropriate  performance  for 
the  overall  material  control  and 


Federal  Register  /  Vol.  59,  No.  184  /  Friday,  September  23,  1994  /  Rules  and  Regulations  48957 


accounting  program.  Accordingly,  no 
change  to  the  proposed  regulation  was 
made  in  response  to  these  specific 
comments. 

The  requirement  the  Corporation 
believes  has  the  greatest  potential  cost 
impact  is  §  74.33(c)(4)(i),  which  requires 
enrichment  facilities  to  conduct 
periodic  inventories  of  in-process 
enriched  uranium  for  safeguards 
accountability  purposes.  This  inventory 
consists  of  a  large  quantity  of  material 
in  gaseous  form  and  a  relatively  small 
quantity  of  solids.  The  Corporation 
requested  that  the  rule  require 
measurement  of  material  in  the  gas 
phase  only.  The  Corporation  believes 
that,  due  to  the  size  of  the  facilities,  the 
relatively  small  quantity  of  solids,  and 
the  limitations  of  instruments  in 
distinguishing  between  the  solids  and 
the  gaseous  material,  extensive  direct 
measurement  of  the  solids  is  not 
practical  and  the  cost  would,  in  any 
case,  be  prohibitive.  The  Commission 
believes  that  a  broad  exemption  from 
measurement  of  the  solids  would 
undermine  the  well-established 
domestic  and  international  safeguards 
principle  requiring  strict  accountability 
of  special  nuclear  material.  The 
Commission  further  believes  that  the 
rule  can  be  met  by  methods  other  than 
extensive  direct  measurements,  for 
example,  appropriate  sampling  and  use 
of  previous  measurements,  at  reasonable 
cost  and,  therefore  the  rule  has  not  been 
changed. 

In  the  course  of  reviewing  the 
comments,  it  was  found  that  §  70.22(h), 
which  contains  requirements  for 
physical  security  plans  for  Category  I 
material,  had  not  been  incorporated  by 
reference  in  §  76.113  as  was  intended. 
That  reference  has  now  been 
incorporated.  The  change  is  for 
completeness  and  will  affect  the 
Corporation  only  in  the  unlikely  event 
that  it  elects  to  operate  a  Category  I 
plant.  Additionally,  it  was  found  that 
§  73.70  had  been  unintentionally 
incorporated  by  reference  into  §  76.117. 
The  reference  is  not  relevant  to  §  76.117 
and  has  been  deleted. 

NRC  does  not  intend  to  incorporate 
any  additional  requirements  for 
personnel  security  screening  for  access 
to  or  control  over  special  nuclear 
material  as  contained  in  10  CFR  part  11, 
“Criteria  and  Procedures  for 
Determining  Eligibility  for  Access  to  or 
Control  over  Special  Nuclear  Material,” 
if  the  Corporation  elects  to  engage  in 
activities  which  involve  strategic  special 
nuclear  material.  The  requirements  for 
this  separate  access  program  are  met  by 
the  DOE  access  authorization  program 
for  the  GDPs. 


A  comment  was  received  indicating 
that  no  unrecovered  costs  should  be 
incurred  by  the  NRC  in  conjunction 
with  certification,  and  a  fee  schedule 
should  be  included  in  the  rule.  All  NRC 
costs  associated  with  GDP  certification 
are  recovered  from  the  Corporation  and 
need  not  be  covered  in  this  rule.  Fees 
are  covered  in  10  CFR  parts  170  and 
171. 

Requirements  for  security  facility 
approval  and  protection  of  classified 
matter  are  contained  in  10  CFR  part  95, 
“Security  Facility  Approval  and 
Safeguarding  of  National  Security 
Information  and  Restricted  Data.”  The 
Corporation  and  its  contractor  personnel 
will  be  considered  as  authorized  by  the 
Commission  under  §  95.35(a)  for  access 
to  classified  matter  based  on  their  DOE 
access  authorizations. 

In  addition,  the  Corporation 
commented  that  the  proposed 
modification  to  §  95.5  should  be  deleted 
because  it  incorrectly  attempts  to 
incorporate  the  Corporation,  which  is 
not  a  licensee,  under  the  definition  of  a 
“licensee.”  This  suggested  revision  was 
adopted  as  “corporation,”  is  covered  in 
§  76.60  and  is  under  the  definition  of 
“person”  listed  in  10  CFR  95.5. 

The  Corporation  requested  that* 

§  76.119  be  modified  to  require 
examination  of  25  percent  of  the 
security  containers  daily  on  a  rotational 
basis  if  the  containers  are  in  a  controlled 
access  area.  The  Corporation  also 
recommended  that  §  76.119  be  modified 
to  specifically  state  that  10  CFR 
95.37(g).  95.41,  95.43,  and  parts  of 
§  95.47  do  not  apply  to  the  Corporation 
and  to  clarify  that  document  control 
practices  implemented  under  DOE 
security  oversight  may  continue.  DOE 
commented  that  the  rule  should  include 
an  exception  that  the  Corporation  be 
permitted  to  continue  using  the 
applicable  DOE  procedures  and 
practices  when  a  conflict  occurs 
between  NRC  requirements  and  the  DOE 
documents.  The  Commission  does  not 
accept  this  recommendation,  because 
the  regulations  for  protection  of 
classified  matter  should  be  consistent 
for  all  regulated  organizations.  The 
provisions  of  10  CFR  part  95,  coupled 
with  an  approved  security  plan  for  the 
protection  of  classified  matter,  will 
contain  all  of  the  applicable 
requirements  for  security  facility 
approval  and  for  the  safeguarding  of 
classified  matter  at  the  gaseous  diffusion 
plants.  The  Commission  does  not 
anticipate  any  significant  conflicts  with 
the  previous  DOE  procedures.  However, 
any  conflicts  that  may  be  identified  will 
be  resolved  on  a  case-by-case  basis. 


Security  Facility  Approval  and 
Safeguarding  of  National  Security 
Information  and  Restricted  Data;  Minor 
Conforming  Changes 

Minor  editorial  changes  are  also  being 
made  to  certain  sections  of  10  CFR  part 
95  to  clarify  that  there  are  unique 
aspects  of  uranium  enrichment  facilities 
and  operations  which  handle,  store, 
process,  transport,  transmit,  and  destroy 
classified  matter.  Specific  changes 
include  replacing  the  use  of  the  term 
“documents”  with  “matter”  in  order  to 
include  the  classified  equipment  and 
hardware  associated  with  uranium 
enrichment  plants;  more  precisely 
defining  "NRC  access  authorizations” 
because  the  Corporation  will  not  be 
subject  to  10  CFR  part  25;  and 
modifying  §  95.36  to  include 
participants  in  other  international 
agreements. 

Section  95.37(a)  is  also  being  revised 
to  replace  the  reference  to  classification 
guidance  previously  included  as 
Appendix  A  to  part  95.  This  guidance 
is  available  separately  in  a  more  usable 
form  such  as  NUREG/BR-0069, 

Revision  2,  “NRC  Classification  Guide 
for  National  Security  Information 
Concerning  Nuclear  Material  And 
Facilities."  NUREG/BR-0069,  which  is 
publicly  available,  can  readily  be 
updated  to  promptly  reflect  Executive 
Orders  that  require  modifications  to  the 
guidance  associated  with  classification 
issues.  Currently,  each  NRC  licensee  has 
committed  in  its  approved  security 
plans  to  using  NUREG/BR  0069  instead 
of  relying  on  10  CFR  part  95,  appendix 
A.  Similarly,  the  GDPs  will  be  expected 
to  reference  more  up-to-date 
classification  guidance  such  as  NUREG/ 
BR-0069  in  complying  with  10  CFR  part 
95.  Because  NUREG/BR-0069  is  a  more 
appropriate  reference  than  10  CFR  part 
95,  appendix  A,  this  appendix  is  being 
deleted  and  appropriate  changes  to 
§  95.37(a)  are  being  made  to  reflect  the 
actual  use  of  alternative  NRC 
classification  guidance  documents. 

Finding  of  No  Significant 
Environmental  Impact:  Availability; 
Categorical  Exclusion 

The  Commission  has  determined 
under  the  National  Environmental 
Policy  Act  (NEPA)  of  1969,  as  amended, 
and  the  Commission’s  regulations  in 
subpart  A  of  10  CFR  part  51,  that  this 
rule  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and,  therefore,  an 
environmental  impact  statement  is  not 
required.  The  two  plants  to  be  regulated 
by  this  rule  have  already  been  subject  to 
evaluation  in  accordance  with  NEPA. 
The  Department  of  Energy  has  prepared 
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an  environmental  impact  statement  for 
the  gaseous  diffusion  plant  in  Piketon, 
Ohio,3  and  an  environmental 
assessment  for  the  plant  in  Paducah, 
Kentucky.4  The  NRC  has  reviewed  those 
documents,  as  well  as  environmental 
reports  prepared  by  DOE  for  both 
facilities  in  1992  and  environmental 
audits  prepared  by  DOE  prior  to  turning 
operation  of  the  Facilities  over  to  the 
Corporation  in  1993.  The  NRC  also 
conducted  extensive  site  visits.  No 
significant  differences  in  operations, 
previously  evaluated  by  DOE,  were 
identified  that  would  result  in  current 
operations  having  significantly  different 
environmental  effects  than  those  already 
evaluated  in  DOE’s  environmental 
reviews.  The  Commission’s  certification 
requirements  are  intended  to  be  at  least 
as  stringent  as  the  existing  requirements 
applicable  to  the  two  plants  which  are 
currently  operating  and  have  been 
operating  for  nearly  40  years.  The 
promulgation  of  a  rule  governing  these 
plants,  and  their  subsequent  regulation 
by  the  NRC,  will  not  result  in  any 
environmental  impacts  beyond  those 
previously  considered  by  DOE  in  its 
environmental  reviews  and  which 
currently  exist  or  would  be  expected  to 
continue  absent  NRC  regulatory 
oversight.  The  NRC  environmental 
assessment  and  finding  of  no  significant 
impact  on  which  this  determination  is 
based  are  available  for  inspection  at  the 
NRC  Public  Document  Room,  2120  L 
Street  NVV.  (Lower  Level),  Washington, 
DC. 

Similarly,  subsequent  certificates  of 
compliance  including  amendments, 
modifications,  and  renewals  issued 
pursuant  to  this  part  will  consist  of 
findings  of  compliance  with  10  CFR  part 
76.  Therefore,  these  actions  will  not 
result  in  any  significant  new 
environmental  impacts.  The  regulations 
require  that  the  Corporation  submit 
information  for  use  by  NRC  in  preparing 
an  environmental  assessment  for 
certification  applications  addressing 
areas  where  the  facilities  are  not  in 
compliance  with  the  requirements  of 
part  76.  Part  51  of  Title  10  of  the  Code 
of  Federal  Regulations  is  being  amended 
to  include  a  categorical  exclusion  for 
such  certification  actions  pursuant  to 
part  76. 

Under  its  procedures  implementing 
NEPA,  the  Commission  may  exclude 
from  preparation  of  an  environmental 


5  Final  Environmental  impact  Statement, 
Portsmouth  Gaseous  Diffusion  Plant  Site,  May  1977, 
ERDA-1555;  Final  Environmental  Statement, 
Portsmouth  Gaseous  Diffusion  Plant  Expansion, 
September  1977,  ERDA-1549. 

4  Final  Environmental  Impact  Assessment  Of  The 
Paducah  Gaseous  Diffusion  Plant  Site,  August  1982, 
DOE/EA-0155. 


impact  statement  or  an  environmental 
assessment  a  category  of  actions  which 
do  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment  and  which  have  been 
found  to  have  no  such  effect  in  NRC 
procedures.  In  this  rulemaking,  the 
Commission  finds  that  the  issuance, 
amendment,  modification,  and  revision 
of  a  certificate  of  compliance  for  the 
Corporation  comprise  a  category  of 
actions  which  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Actions  within 
this  category  are  similar  in  that  they  will 
be  based  on  a  finding  by  NRC  that  the 
Corporation  has  demonstrated 
compliance  with  the  requirements  in 
part  76.  After  conducting  an 
environmental  assessment  for  part  76, 
the  Commission  made  a  finding  of  no 
significant  environmental  impact,  and 
concluded  that  part  76  requirements,  if 
promulgated,  would  not  allow  the 
enrichment  facilities  to  operate  in  such 
a  way  as  to  result  in  any  adverse 
environmental  effects  greater  than  those 
which  currently  exist  or  would  be 
expected  to  continue  absent  NRC 
regulatory  oversite.  Accordingly,  a 
Commission  finding  of  compliance  with 
the  part  76  requirements  would  not 
have  a  .significant  effect  on  the  human 
environment. 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  rule  of 
limited  applicability  apply  only  to  a 
wholly-owned  instrumentality  of  the 
United  States  and  affect  fewer  than  1 0 
respondents.  Therefore,  Office  of 
Management  and  Budget  clearance  is 
not  required  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  regulation. 
The  analysis  examines  the  costs  and 
benefits  of  the  alternatives  considered 
by  the  Commission.  The  analysis  is 
available  for  inspection  in  the  NRC 
Public  Document  Room,  2120  L  Street 
NW.  (Lower  Level),  Washington,  DC. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities  because  it  only  addresses 
the  Corporation’s  operation  of  two 
existing  plants  which  do  not  fall  into 
this  category. 


Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  rule,  and  therefore,  a 
backfit  analysis  is  not  required. 

List  of  Subjects 
10  CFR  Part  19 

Criminal  penalties,  Environmental 
protection,  Nuclear  materials.  Nuclear 
power  plants  and  reactors,  Occupational 
safety  and  health,  Radiation  protection, 
Reporting  and  recordkeeping 
requirements,  Sex  discrimination. 

10  CFR  Part  20 

Byproduct  material,  Criminal 
penalties,  Licensed  material,  Nuclear 
materials,  Nuclear  power  plants  and 
reactors,  Occupational  safety  and 
health,  Packaging  and  containers, 
Radiation  protection,  Reporting  and 
recordkeeping  requirements.  Source 
material,  Special  nuclear  material, 

Waste  treatment,  and  disposal. 

10  CFR  Part  21 

Nuclear  power  plants  and  reactors, 
Penalties,  Radiation  protection, 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  26 

Alcohol  abuse,  Alcohol  testing, 
Appeals,  Chemical  testing,  Drug  abuse, 
Drug  testing,  Employee  assistance 
programs,  Fitness  for  duty,  Management 
actions,  Nuclear  power  reactors, 
Protection  of  information,  Reporting  and 
recordkeeping  requirements. 

10  CFR  Part  51 

Administrative  practice  and 
procedure,  Environmental  impact 
statement,  Nuclear  materials,  Nuclear 
power  plants  and  reactors,  Reporting 
and  recordkeeping  requirements. 

10  CFR  Part  70 

Criminal  penalties,  Hazardous 
materials  transportation,  Material 
control  and  accounting,  Nuclear 
materials,  Packaging  and  containers, 
Radiation  protection,  Reporting  and 
recordkeeping  requirements,  Scientific 
equipment,  Security  measures,  Special 
nuclear  material. 

10  CFR  Part  71 

Criminal  penalties,  Hazardous 
materials  transportation,  Nuclear 
materials,  Packaging  and  containers, 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  73 

Criminal  penalties,  Hazardous 
materials  transportation,  Export,  Import. 
Nuclear  materials,  Nuclear  power  plain 
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and  reactors.  Reporting  and 
recordkeeping  requirements.  Security 
measures. 

1 0  CFR  Part  74 

Accounting,  Criminal  penalties. 
Hazardous  materials  transportation, 
Material  control  and  accounting, 

Nuclear  materials,  Packaging  and 
containers,  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Scientific  equipment, 
Special  nuclear  material. 

10  CFR  Part  76 

Certification,  Criminal  penalties. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Security- 
measures,  Special  nuclear  material. 
Uranium  enrichment  by  gaseous 
diffusion. 

10  CFR  Part  95 

Classified  information,  Criminal 
penalties,  Reporting  and  recordkeeping 
requirements,  Security  measures. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  553;  the  NRC 
is  adopting  the  following  amendments 
to  10  CFR  parts  19,  20,  21,  26,  51,  70, 

71,  73,  74,  and  95  and  the  new  10  CFR 
part  76. 

PART  19 — NOTICES,  INSTRUCTIONS, 
AND  REPORTS  TO  WORKERS: 
INSPECTION  AND  INVESTIGATIONS 

1.  The  authority  citation  for  part  19  is 
revised  to  read  as  follows: 

Authority:  Secs.  53,  63,  81, 103, 104, 161. 
186,  68  Stat.  930,  933,  935,  936,  937,  948, 

955,  as  amended,  sec.  234,  83  Stat.  444,  as 
amended,  sec.  1701, 106  Stat.  2951,  2952, 
2953  (42  U.S.C.  2073,  2093,  2111,  2133,  2134, 
2201,  2236,  2282,  2297f);  sec.  201,  88  Stat. 
1242,  as  amended  (42  U.S.C.  5841);  Pub.  L. 
95-601,  sec.  10.  92  Stat.  2951  (42  U.S.C. 

5851). 

2.  Section  19.2  is  revised  to  read  as 
follows: 

§19.2  Scope. 

The  regulations  in  this  part  apply  to 
all  persons  who  receive,  possess,  use,  or 
transfer  material  licensed  by  the  Nuclear 
Regulatory  Commission  pursuant  to  the 
regulations  in  parts  30  through  36,  39, 
40,  60,  61,  or  part  72  of  this  chapter, 
including  persons  licensed  to  operate  a 
production  or  utilization  facility 
pursuant  to  part  50  of  this  chapter, 
persons  licensed  to  possess  power 
reactor  spent  fuel  in  an  independent 
spent  fuel  storage  installation  (ISFSI) 
pursuant  to  part  72  of  this  chapter,  and 
in  accordance  with  10  CFR  76.60  to 
persons  required  to  obtain  a  certificate 


of  compliance  or  an  approved 
compliance  plan  under  part  76  of  this 
chapter.  The  regulations  regarding 
interviews  of  individuals  under 
subpoena  apply  to  all  investigations  and 
inspections  within  the  jurisdiction  of 
the  Nuclear  Regulatory  Commission 
other  than  those  involving  NRC 
employees  or  NRC  contractors.  The 
regulations  in  this  part  do  not  apply  to 
subpoenas  issued  pursuant  to  10  CFR 
2.720. 

PART  20— STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

3.  The  authority  citation  for  Part  20  is 
revised  to  read  as  follows: 

Authority:  Secs.  53,  63,  65,  81, 103, 104, 
161, 182, 186.  68  Stat.  930,  933,  935,  936. 

937,  948,  953,  955,  as  amended,  sec.  1701, 
106  Stat.  2951,  2952,  2953  (42  U.S.C.  2073, 
2093,  2095,  2111.  2133, 2134,  2201,  2232, 
2236,  2297f),  secs.  201,  as  amended,  202, 

206.  88  Stat.  1242,  as  amended,  1244. 1246 
(42  U.S.C.  5841,  5842,  5846). 

4.  Section  20.1002  is  revised  to  read 
as  follows: 

§20.1002  Scope. 

The  regulations  in  this  part  apply  to 
persons  licensed  by  the  Commission  to 
receive,  possess,  use,  transfer,  or 
dispose  of  byproduct,  source,  or  special 
nuclear  material  or  to  operate  a 
production  or  utilization  facility  under 
parts  30  through  36,  39,  40,  50,  60,  61, 
70,  or  72  of  this  chapter,  and  in 
accordance  with  10  CFR  76.60  to 
persons  required  to  obtain  a  certificate 
of  compliance  or  an  approved 
compliance  plan  under  part  76  of  this 
chapter.  The  limits  in  this  part  do  not 
apply  to  doses  due  to  background 
radiation,  to  exposure  of  patients  to 
radiation  for  the  purpose  of  medical 
diagnosis  or  therapy,  or  to  voluntary 
participation  in  medical  research 
programs. 

PART  21— REPORTING  OF  DEFECTS 
AND  NONCOMPLIANCE 

5.  The  authority  citation  for  Part  21  is 
revised  to  read  as  follows: 

Authority:  Sec.  161,  68  Stat.  948,  as 
amended,  sec.  234,  83  Stat.  444,  as  amended, 
sec.  1701, 106  Stat.  2951,  2953  (42  U.S.C 
2201,  2282,  2297f);  secs.  201,  as  amended, 
206,  88  Stat.  1242,  as  amended,  1246  (42 
U.S.C.  5841,  5846). 

Section  21.2  also  issued  under  secs.  135, 
141,  Pub.  L.  97-425,  96  Stat.  2232,  2241  (42 
U.S.C.  10155, 10161). 

6.  Section  21.2  is  amended  by  adding 
paragraph  (e)  to  read  as  follows: 

§21.2  Scope. 

***** 

(e)  The  regulations  in  this  part  apply 
in  accordance  with  10  CFR  76.60  to 


each  individual,  partnership, 
corporation,  or  other  entity  required  to 
obtain  a  certificate  of  compliance  or  an 
approved  compliance  plan  under  part 
76  of  this  chapter. 

PART  26— FITNESS-FOR-DUTY 
PROGRAMS 

7.  The  authority  citation  for  Part  26  is 
revised  to  read  as  follows: 

Authority:  Secs.  53,  81, 103, 104,  107, 161. 
68  Stat.  930,  935,  936,  937,  948,  as  amended, 
sec.  1701, 106  Stat.  2951,  2952,  2953  (42 
U.S.C.  2073,  2111,  2112,  2133,  2134.  2137, 
2201,  2297f);  secs.  201,  202,  206,  88  Stat. 

1242. 1244, 1246,  as  amended  (42  U.S.C. 

5841,  5842,  5846). 

8.  Section  26.2  is  amended  by  adding 
paragraph  (d)  to  read  as  follows: 

§  26.2  Scope. 

***** 

(d)  The  regulations  in  this  part  apply 
to  the  Corporation  required  to  obtain  a 
certificate  of  compliance  or  an  approved 
compliance  plan  under  part  76  of  this 
chapter  only  if  the  Corporation  elects  to 
engage  in  activities  involving  formula 
quantities  of  strategic  special  nuclear 
material.  When  applicable,  the 
requirements  apply  only  to  the 
Corporation  and  personnel  carrying  out 
the  activities  specified  in  §  26.2(a)(1) 
through  (5). 

PART  51— ENVIRONMENTAL 
PROTECTION  REGULATIONS  FOR 
DOMESTIC  LICENSING  AND  RELATED 
REGULATORY  FUNCTIONS 

• 

9.  The  authority  citation  for  Part  51  is 
revised  to  read  as  follows: 

Authority:  Sec.  161,  68  Stat.  948.  as 
amended,  sec.  1701, 106  Stat.  2951,  2952, 
2953,  (42  U.S.C.  2201,  2297f):  secs.  201,  as 
amended,  202,  88  Stat.  1242,  as  amended. 
1244  (42  U.S.C.  5841,  5842). 

10.  Section  51.22  is  amended  by- 
adding  paragraph  (c)(19)  to  read  as 
follows: 

§  51 .22  Criterion  for  categorical  exclusion; 
identification  of  licensing  and  regulatory 
actions  eligible  for  categorical  exclusion  or 
otherwise  not  requiring  environmental 
review. 

***** 

(c)  *  *  * 

(19)  Issuance,  amendment, 
modification,  or  renewal  of  a  certificate 
of  compliance  of  gaseous  diffusion 
enrichment  facilities  pursuant  to  10  CFR 
part  76. 

***** 

i 

PART  70— DOMESTIC  LICENSING  OF 
SPECIAL  NUCLEAR  MATERIAL 

11.  The  authority  citation  for  Part  70 
is  revised  to  read  as  follows: 
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Authority:  Secs.  51,  53, 161, 182, 183, 68 
Slat.  929,  930,  948,  953,  954,  as  amended, 
sec.  234,  83  Stat.  444,  as  amended,  sec.  1701, 
106  Stat.  2951,  2952,  2953  (42  U.S.C.  2071, 
2073,  2201,  2232,  2233,  2282,  22970;  secs. 

201,  as  amended,  202,  204,  206,  88  Stat. 

1242,  as  amended,  1244, 1245, 1246,  (42 
U.S.C.  5841,  5842,  5845,  5846). 

Sections  70.1(c)  and  70.20a(b)  also  issued 
under  secs.  135, 141,  Pub.  L.  97-425,  96  Stat. 
2232,  2241  (42  U.S.C.  10155, 10161).  Section 

70.7  also  issued  under  Pub.  L.  95-601,  sec. 

10,  92  Stat.  2951  (42  U.S.C.  5851).  Section 
70.21(g)  also  issued  under  sec.  122,  68  Stat. 

939  (42  U.S.C.  2152).  Section  70.31  also 
issued  under  sec.  57d,  Pub.  L.  93-377,  88 
Stat.  475  (42  U.S.C.  2077).  Sections  70.36  and 
70.44  also  issued  under  sec.  184,  68  Stat.  954, 
as  amended  (42  U.S.C.  2234).  Section  70.61 
also  issued  under  secs.  186, 187,  68  Stat.  955 
(42  U.S.C.  2236,  2237).  Section  70.62  also 
issued  under  sec.  108,  68  Stat.  939,  as 
amended  (42  U.S.C.  2138). 

12.  Section  70.1  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraph  (d)  to  read  as  follows: 

§70.1  Purpose. 

(a)  Except  as  provided  in  paragraphs 

(c)  and  (d)  of  this  section,  the 
regulations  of  this  part  establish 
procedures  and  criteria  for  the  issuance 
of  licenses  to  receive  title  to,  own, 
acquire,  deliver,  receive,  possess,  use, 
and  transfer  special  nuclear  material; 
and  establish  and  provide  for  the  terms 
and  conditions  upon  which  the 
Commission  will  issue  such  licenses. 
***** 

(d)  As  provided  in  part  76  of  this 
chapter,  the  regulations  of  this  part 
establish  procedures  and  criteria  for 
physical  security  and  material  control 
and  accounting  for  the  issuance  of  a 
certificate  of  compliance  or  the  approval 
of  a  compliance  plan. 

PART  71— PACKAGING  AND 
TRANSPORTATION  OF  RADIOACTIVE 
MATERIAL 

13.  The  authority  citation  for  Part  71 
is  revised  to  read  as  follows: 

Authority:  Secs.  53,  57,  62,  63,  81, 161, 

182, 183,  68  Stat.  930,  932,  933,  935,  948, 

953,  954,  as  amended,  sec.  1701, 106  Stat. 
2951,  2952,  2953  (42  U.S.C.  2073,  2077,  2092, 
2093,  2111,  2201,  2232,  2233,  2297f);  secs. 
201,  as  amended,  202,  206,  88  Stat.  1242,  as 
amended,  1244, 1246  (42  U.S.C.  5841,  5842, 
5846). 

Section  71.97  also  issued  under  sec.  301, 
Pub.  L.  96-295,  94  Stat.  789-790. 

14.  Section  71.0  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§71.0  Purpose  and  scope. 

*  *  *  *  * 

(e)  The  regulations  in  this  part  apply 
to  any  person  required  to  obtain  a 
certificate  of  compliance  or  an  approved 
compliance  plan  pursuant  to  part  76  of 


this  chapter  if  the  person  delivers 
radioactive  material  to  a  common  or 
contract  carrier  for  transport  or 
transports  the  material  outside  the 
confines  of  the  person’s  plant  or  other 
authorized  place  of  use. 

PART  73— PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

15.  The  authority  citation  for  Part  73 
is  revised  to  read  as  follows: 

Authority:  Secs.  53, 161,  68  Stat.  930,  948, 
as  amended,  sec.  147,  94  Stat.  780  (42  U.S.C. 
2073,  2167,  2201);  sec.  201,  as  amended,  204, 
88  Stat.  1242,  as  amended,  1245,  sec.  1701, 
106  Stat.  2951,  2952,  2953  (42  U.S.C.  5841, 
5844,  22971). 

Section  73.1  also  issued  under  secs.  135, 
141,  Pub.  L.  97-425,  96  Stat.  2232,  2241  (42 
U.S.C  10155, 10161).  Section  73.37(f)  also 
issued  under  sec.  301,  Pub.  L.  96-295,  94 
Stat.  789  (42  U.S.C.  5841  note).  Section  73.57 
is  issued  under  sec.  606,  Pub.  L.  99-399, 100 
Stat.  876  (42  U.S.C.  2169). 

16.  Section  73.1  is  amended  by 
adding  paragraph  (b)(9)  to  read  as 
follows: 

§  73.1  Purpose  and  scope. 
***** 

(b)  *  *  * 

(9)  As  provided  in  part  76  of  this 
chapter,  the  regulations  of  this  part 
establish  procedures  and  criteria  for 
physical  security  for  the  issuance  of  a 
certificate  of  compliance  or  the  approval 
of  a  compliance  plan. 

PART  74— MATERIAL  CONTROL  AND 
ACCOUNTING  OF  SPECIAL  NUCLEAR 
MATERIAL 

17.  The  authority  citation  for  Part  74 
is  revised  to  read  as  follows: 

Authority:  Secs.  53,  57, 161,  182,  183,  68 
Stat.  930,  932,  948,  953,  954,  as  amended, 
sec.  234,  83  Stat.  444,  as  amended,  sec.  1701, 
106  Stat.  2951,  2952,  2953  (42  U.S.C.  2073, 
2077,  2201,  2232,  2233,  2282,  2297f);  secs. 
201,  as  amended.  202,  206,  88  Stat.  1242,  as 
amended,  1244, 1246  (42  U.S.C.  5841,  5842, 
5846). 

18.  Section  74.2  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§74.2  Scope. 

***** 

(d)  As  provided  in  part  76  of  this 
chapter,  the  regulations  of  this  part 
establish  procedures  and  criteria  for 
material  control  and  accounting  for  the 
issuance  of  a  certificate  of  compliance 
or  the  approval  of  a  compliance  plan. 

19.  A  new  part  76  is  added  to  10  CFR 
Chapter  I  to  read  as  follows: 


PART  76— CERTIFICATION  OF 
GASEOUS  DIFFUSION  PLANTS 

Subpart  A — General  Provisions 

Sec. 

76.1  Purpose. 

76.2  Scope. 

76.4  Definitions. 

76.5  Communications. 

76.6  Interpretations. 

76.7  Employee  protection. 

76.8  Information  collection  requirements: 
OMB  approval  not  required. 

76.9  Completeness  and  accuracy  of 
information. 

76.10  Deliberate  misconduct. 

76.21  Certificate  required. 

76.23  Specific  exemptions. 

Subpart  B— Application 

76.31  Annual  application  requirement. 

76.33  Application  procedures. 

76.35  Contents  of  initial  application. 

76.36  Annual  renewals. 

76.37  Federal  Register  notice. 

76.39  Public  meeting. 

76.41  Record  underlying  decisions. 

76.43  Annual  date  for  decision. 

76.45  Application  for  amendment  of 
certificate. 

Subpart  C — Certification 

76.51  Conditions  of  certification. 

76.53  Consultation  with  Environmental 
Protection  Agency. 

76.55  Timely  renewal. 

76.60  Regulatory  requirements  which 
apply. 

76.62  Issuance  of  certificate  and/or 
approval  of  compliance  plan. 

76.64  Denial  of  certificate  or  compliance 
plan. 

76.65  Inalienability  of  certificates. 

76.66  Expiration  and  termination  of 
certificates. 

76.68  Plant  changes. 

76.70  Post  issuance. 

76.72  Miscellaneous  procedural  matters. 
76.74  Computation  and  extension  of  time. 
76.76  Backfitting. 

Subpart  D — Safety 

76.81  Authorized  use  of  radioactive 
material. 

76.83  Transfer  of  radioactive  material. 

76.85  Assessment  of  accidents. 

76.87  Technical  safety  requirements. 

76.89  Criticality  accident  requirements. 
76.91  Emergency  planning. 

76.93  Quality  assurance. 

76.95  Training. 

Subpart  E — Safeguards  and  Security 

76.111  Physical  security,  material  control 
and  accounting,  and  protection  of  certain 
information. 

76.113  Formula  quantities  of  strategic 
special  nuclear  material — Category  I. 
76.115  Special  nuclear  material  of  moderate 
strategic  significance — Category  II. 

76.117  Special  nuclear  material  of  low- 
strategic  significance — Category  III. 
76.119  Security  facility  approval  and 
safeguarding  of  National  Security 
Information  and  Restricted  Data. 
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Subpart  F— Reports  and  Inspections 

76.120  Reporting  requirements. 

76.121  Inspections. 

76.123  Tests. 

Subpart  G— Enforcement 

76.131  Violations. 

76.133  Criminal  penalties. 

Authority:  Secs.  161,  68  Stat.  948,  as 
amended,  secs.  1312, 1701, 106  Stat.  2932, 
2951,  2952,  2953  (42  U.S.C.  2201,  2297b-ll, 
22970:  secs.  201,  as  amended,  204,  206,  88 
Stat.  1244, 1245, 1246  (42  U.S.C.  5841,  5842, 
5845,  5846). 

Sec.  76.7  also  issued  under  Pub.  L.  95-601, 
sec.  10,  92  Stat.  2951  (42  U.S.C.  5851).  Sec. 
76.35(j)  also  issued  under  sec.  122,  68  Stat. 
939  (42  U.S.C.  2152). 

Subpart  A— General  Provisions 
§  76.1  Purpose. 

(a)  This  part  establishes  requirements 
that  will  govern  the  operation  of  those 
portions  of  the  Portsmouth  and  Paducah 
Gaseous  Diffusion  Plants  located  in 
Piketon,  Ohio,  and  Paducah,  Kentucky, 
respectively,  that  are  leased  by  the 
United  States  Enrichment  Corporation. 
These  requirements  are  promulgated  to 
protect  the  public  health  and  safety 
from  radiological  hazards  and  provide 
for  the  common  defense  and  security. 
This  part  also  establishes  the 
certification  process  that  will  be  used  to 
ensure  compliance  with  the  established 
requirements. 

(d)  The  regulations  contained  in  this 
part  are  issued  pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  amended  (68 
Stat.  919);  Title  II  of  the  Energy 
Reorganization  Act  of  1974,  as  amended 
(88  Stat.  1242);  and  Titles  IX  and  XI  of 
the  Energy  Policy  Act  of  1992  (106  Stat. 
2923,  2951). 


management,  procedures, 
recordkeeping,  review  and  audit,  and 
reporting  necessary  to  ensure  operation 
of  the  plant  in  a  safe  manner. 

Agreement  State  means  any  State 
with  which  the  Commission  has  entered 
into  an  effective  agreement  under 
subsection  274b.  of  the  Act. 

Non-Agreement  State  means  any 
other  State. 

Alert  means  events  may  occur,  are  in 
progress,  or  have  occurred  that  could 
lead  to  a  release  of  radioactive 
material[s]  but  that  the  release  is  not 
expected  to  require  a  response  by  an 
offsite  response  organization  to  protect 
persons  offsite. 

Atomic  energy  means  all  forms  of 
energy  released  in  the  course  of  nuclear 
fission  or  nuclear  transformation. 

Certificate  of  compliance  or  certificate 
means  a  certificate  of  compliance  issued 
pursuant  to  this  part. 

Classified  matter  means  documents  or 
material  revealing  classified 
information. 

Commission  means  the  Nuclear 
Regulatory  Commission  or  its  duly 
authorized  representatives. 

Common  defense  and  security  means 
the  common  defense  and  security  of  the 
United  States. 

Compliance  plan  means  a  plan  for 
achieving  compliance  approved 
pursuant  to  this  part. 

Corporation  means  the  United  States 
Enrichment  Corporation  (USEC),  a 
Corporation  that  is  authorized  by  statute 
to  lease  the  gaseous  diffusion 
enrichment  plants  in  Paducah, 

Kentucky,  and  Piketon,  Ohio,  from  the 
Department  of  Energy,  or  any  person 
authorized  to  operate  one  or  both  of  the 
gaseous  diffusion  plants  pursuant  to  a 
plan  for  the  privatization  of  USEC  that 
is  approved  by  the  President  in 
accordance  with  Sections  1501  and 
1502  of  the  Atomic  Energy  Act  of  1954, 
as  amended. 

Department  and  Department  of 
Energy  (DOE)  means  the  Department  of 
Energy  established  by  the  Department  of 
Energy  Organization  Act  (Pub.  L.  95-91, 
91  Stat.  565,  42  U.S.C.  7101  et  seq.),  to 
the  extent  that  the  Department,  or  its 
duly  authorized  representatives, 
exercises  functions  formerly  vested  in 
the  U.S.  Atomic  Energy  Commission,  its 
Chairman,  members,  officers  and 
components  and  transferred  to  the  U.S. 
Energy  Research  and  Development 
Administration  and  to  the 
Administrator  thereof  pursuant  to 
Sections  104(b),  (c),  and  (d)  of  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  (Pub.  L.  93-438,  88  Stat.  1233 
at  1237,  42  U.S.C.  5814)  and 
retransferred  to  the  Secretary  of  Energy 
pursuant  to  Section  301(a)  of  the 


§  76.2  Scope. 

The  regulations  in  this  part  apply 
only  to  those  portions  of  the  Portsmouth 
and  Paducah  Gaseous  Diffusion  Plants 
leased  by  the  Corporation,  per  the  Lease 
Agreement  between  the  Department  of 
Energy  and  the  United  States 
Enrichment  Corporation.  This  part  also 
gives  notice  to  all  persons  who 
knowingly  provide  to  the  Corporation  or 
any  contractor,  or  subcontractor  any 
components,  equipment,  materials,  or 
other  goods  or  services  that  relate  to  the 
activities  subject  to  this  part  that  they 
may  be  individually  subject  to  NRC 
enforcement  action  for  violation  of 
§76.10. 

§76.4  Definitions. 

As  used  in  this  part: 

Act  means  the  Atomic  Energy  Act  of 
1954  (68  Stat  919),  and  includes  any 
amendments  to  the  Act. 

Administrative  controls  means  the 
provisions  relating  to  organization  and 


Department  of  Energy  Organization  Act 
(Pub.  L.  95-91,  91  Stat.  565  at  577-578, 

42  U.S.C.  7151). 

Depleted  uranium  means  the 
byproduct  residues  from  the  uranium 
enrichment  process  in  which  the 
concentration  of  the  isotope  U235  is  less 
than  that  occurring  in  natural  uranium. 

Director  means  the  Director,  or  his  or 
her  designee,  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission. 

Effective  dose  equivalent  means  the 
sum  of  the  products  of  the  dose 
equivalent  to  the  body  organ  or  tissue 
and  the  weighting  factors  applicable  to 
each  of  the  body  organs  or  tissues  that 
are  irradiated,  as  defined  in  10  CFR  Part 
20  {§§  20.1001  through  20.2402). 

Effective  kilograms  of  special  nuclear 
material  means: 

(1)  For  uranium  with  an  enrichment 
in  the  isotope  U-235  of  0.01  (1  percent) 
and  above,  its  element  weight  in 
kilograms  multiplied  by  the  square  of  its 
enrichment  expressed  as  a  decimal 
weight  fraction;  and 

(2)  For  uranium  with  an  enrichment 
in  the  isotope  U-235  below  0.01  (1 
percent),  its  element  weight  in 
kilograms  multiplied  by  0.0001. 

Formula  quantity  means  strategic 
special  nuclear  material  in  any 
combination  in  a  quantity  of  5000  grams 
or  more  computed  by  the  formula, 
grams  =  (grams  contained  U-235)  + 
2.5(grams  U-233+grams  plutonium). 

Lease  Agreement  means  the 
agreement  entered  into  as  of  July  1 , 

1993,  and  any  subsequent  revisions 
between  the  United  States  Department 
of  Energy  and  the  United  States 
Enrichment  Corporation. 

Limiting  conditions  for  operation 
means  the  lowest  funct-'  mal  capability 
or  performance  levels  of  structures, 
systems,  components,  and  their  support 
systems  required  for  normal  safe 
operation  of  the  plant. 

Limiting  control  settings  means 
settings  for  automatic  alarm  or 
protective  devices  related  to  those 
variables  having  significant  safety 
functions. 

National  Security  Information  means 
information  that  has  been  determined 
pursuant  to  Executive  Order  12356  or 
any  predecessor  order  to  require 
protection  against  unauthorized 
disclosure  and  that  is  so  designated. 

Person  means: 

(1)  Any  individual,  corporation, 
partnership,  firm,  association,  trust, 
estate,  public  or  private  institution, 
group.  Government  Agency  other  than 
the  Commission  or  the  Department, 
except  that  the  Department  shall  be 
considered  a  person  within  the  meaning 
of  the  regulations  in  this  part  to  the 
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extent  that  its  facilities  and  activities  are 
subject  to  the  licensing  and  related 
regulatory  authority  of  the  Commission 
pursuant  to  Section  202  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended,  (88  Stat.  1244);  any  State  or 
any  political  subdivision  of  or  any 
political  entity  within  a  State,  any 
foreign  government  or  nation  or  any 
political  subdivision  of  any  such 
government  or  nation,  or  other  entity; 
and 

(2)  Any  legal  successor, 
representative,  agent,  or  agency  of  the 
foregoing. 

Process  means  a  series  of  actions  that 
achieves  an  end  or  result. 

Produce,  when  used  in  relation  to 
special  nuclear  material,  means: 

(1)  To  manufacture,  make,  produce,  or 
refine  special  nuclear  material; 

(2)  To  separate  special  nuclear 
material  from  other  substances  in  which 
such  material  may  be  contained;  or 

(3)  To  make  or  to  produce  new  special 
nuclear  material. 

Radioactive  material  means  source 
material,  special  nuclear  material,  or 
byproduct  material,  possessed,  used, 
transferred,  or  disposed  of  under  part 
76. 

Restricted  Data  means  all  data 
concerning  design,  manufacture  or 
utilization  of  atomic  weapons,  the 
production  of  special  nuclear  material, 
or  the  use  of  special  nuclear  material  in 
the  production  of  energy,  but  does  not 
include  data  declassified  or  removed 
from  the  Restricted  Data  category 
pursuant  to  Section  142  of  the  Act. 

Safety  limits  means  those  bounds 
within  which  the  process  variables  must 
be  maintained  for  adequate  control  of 
the  operation  and  that  must  not  be 
exceeded  in  order  to  protect  the 
integrity  of  the  physical  system  that  is 
designed  to  guard  against  the 
uncontrolled  release  of  radioactivity. 

Sealed  source  means  any  radioactive 
material  that  is  encased  in  a  capsule 
designed  to  prevent  leakage  or  escape  of 
the  radioactive  material. 

Security  facility  approval  means  that 
a  determination  has  been  made  by  the 
NRC  that  a  facility  is  eligible  to  use, 
process,  store,  reproduce,  transmit,  or 
handle  classified  matter. 

Site  area  emergency  means  events 
may  occur,  are  in  progress,  or  have 
occurred  that  could  lead  to  a  significant 
release  of  radioactive  material  and  that 
could  require  a  response  by  offsite 
response  organizations  to  protect 
persons  offsite. 

Source  material  means  source 
material  as  defined  in  Section  llz.  of 
.  the  Act  and  in  the  regulations  contained 
in  part  40  of  this  chapter. 

Special  nuclear  maierial  means: 


(1)  Plutonium,  uranium  233,  uranium 
enriched  in  the  isotope  233  or  in  the 
isotope  235,  and  any  other  material 
which  the  Commission,  pursuant  to  the 
provisions  of  Section  51  of  the  Act, 
determines  to  be  special  nuclear 
material,  but  does  not  include  source 
material;  or 

(2)  Any  material  artificially  enriched 
in  any  of  the  foregoing,  but  does  not 
include  source  material. 

Special  nuclear  material  of  low 
strategic  significance  means: 

(1)  Less  than  an  amount  of  special 
nuclear  material  of  moderate  strategic 
significance,  as  defined  in  this  section, 
but  more  than  15  grams  of  uranium-235 
(contained  in  uranium  enriched  to  20 
percent  or  more  in  the  U-235  isotope), 
or  15  grams  of  uranium-233,  or  15  grams 
of  plutonium,  or  the  combination  of  15 
grams  when  computed  by  the  equation, 
grams  =  (grams  contained  U-235)  + 
(grams  plutonium)  +  (grams  U-233);  or 

(2)  Less  than  10,000  grams  but  more 
than  1000  grams  of  uranium-235 
(contained  in  uranium  enriched  to  10 
percent  or  more  but  less  than  20  percent 
in  the  U-235  isotope),  or 

(3)  10,000  grams  or  more  of  uranium- 
235  (contained  in  uranium  enriched 
above  natural  but  less  than  10  percent 
in  the  U-235  isotope). 

Special  nuclear  material  of  moderate 
strategic  significance  means: 

(1)  Less  than  a  formula  quantity  of 
strategic  special  nuclear  material  but 
more  than  1000  grams  of  uranium-235 
(contained  in  uranium  enriched  to  20 
percent  or  more  in  the  U-235  isotope), 
or  more  than  500  grams  of  uranium-233 
or  plutonium,  or  in  a  combined  quantity 
of  more  than  1000  grams  when 
computed  by  the  equation,  grams  = 
(grams  contained  U-235)  +  2  (grams  U- 
233  +  grams  plutonium);  or 

(2)  10,000  grams  or  more  of  uranium- 
235  (contained  in  uranium  enriched  to 
10  percent  or  more  but  less  than  20 
percent  in  the  U-235  isotope). 

Special  nuclear  material  scrap  means 
the  various  forms  of  special  nuclear 
material  generated  during  chemical  and 
mechanical  processing,  other  than 
recycle  material  and  normal  process 
intermediates,  which  are  unsuitable  for 
use  in  their  present  form,  but  all  or  part 
of  which  will  be  used  after  further 
processing. 

Strategic  special  nuclear  material 
means  uranium-235  (contained  in 
uranium  enriched  to  20  percent  or  more 
in  the  U-235  isotope),  uranium-233,  or 
plutonium. 

Surveillance  requirements  means 
requirements  relating  to  test,  calibration, 
or  inspection  to  ensure  that  the 
necessary  quality  of  systems  and 
components  is  maintained,  that  plant 


operation  will  be  within  the  safety 
limits,  and  that  the  limiting  condition* 
of  operation  will  be  met. 

Unclassified  Controlled  Nuclear 
Information  is  information  whose 
unauthorized  dissemination  is 
prohibited  under  Section  148  of  the 
Atomic  Energy  Act. 

United  States,  when  used  in  a 
geographical  sense,  includes  Puerto 
Rico  and  all  territories  and  possessions 
of  the  United  States. 

Unreviewed  safety  question  means  a 
change  which  involves  any  of  the 
following: 

(1)  The  probability  of  occurrence  or 
the  consequences  of  an  accident  or 
malfunction  of  equipment  important  to 
safety  previously  evaluated  in  the  safety 
analysis  report  may  be  increased; 

(2)  A  possibility  for  an  accident  or 
malfunction  of  a  different  type  than  any 
evaluated  previously  in  the  safety 
analysis  report  may  be  created;  or 

(3)  The  margin  of  safety  as  defined  in 
the  basis  for  any  technical  safety 
requirement  is  reduced. 

Uranium  enrichment  plant  means: 

(1)  Any  plant  used  for  separating  the 
isotopes  of  uranium  or  enriching 
uranium  in  the  isotope  235,  using 
gaseous  diffusion  technology;  or 

(2)  Any  equipment  or  device,  or 
important  component  part  especially 
designed  for  such  equipment  or  device, 
capable  of  separating  the  isotopes  of 
uranium  or  enriching  uranium  in  the 
isotope  235,  using  gaseous  diffusion 
technology. 

§  76.5  Communications. 

Except  where  otherwise  specified,  all 
correspondence,  reports,  applications, 
and  other  written  communications 
submitted  pursuant  to  10  CFR  part  76 
should  be  addressed  to  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  ATTN:  Document  Control 
Desk,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  copies  sent  to  the  NRC  Region 
III  Office  (shown  in  appendix  D  of  part 
20  of  this  chapter)  and  the  applicable 
Resident  Inspector.  Communications 
and  reports  may  be  delivered  in  person 
at  the  Commission’s  offices  at  11555 
Rockville  Pike,  Rockville,  Maryland,  or 
at  the  NRC  Public  Document  Room  2120 
L  Street,  NW.  (Lower  Level), 

Washington  DC. 

§  76.6  Interpretations. 

Except  as  specifically  authorized  by 
the  Commission  in  writing,  no 
interpretation  of  the  meaning  of  the 
regulations  in  this  part  by  any  officer  or 
employee  of  the  Commission  other  than 
a  written  interpretation  by  the  General 
Counsel  will  be  recognized  to  be 
binding  upon  the  Commission. 
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§76.7  Employee  protection. 

(a)  Discrimination  by  the  Corporation, 
a  contractor,  or  a  subcontractor  of  the 
Corporation  against  an  employee  for 
engaging  in  certain  protected  activities 
is  prohibited.  Discrimination  includes 
discharge  and  other  actions  that  relate  to 
compensation,  terms,  conditions,  or 
privileges  of  employment.  The  protected 
activities  are  established  in  Section  211 
of  the  Energy  Reorganization  Act  of 
1974,  as  amended,  and  in  general  are 
related  to  the  administration  or 
enforcement  of  a  requirement  imposed 
under  the  Atomic  Energy  Act  or  die 
Energy  Reorganization  Act. 

(1)  The  protected  activities  include 
but  are  not  limited  to: 

(1)  Providing  the  Commission  or  his  or 
her  employer  information  about  alleged 
violations  of  either  of  the  above  statutes 
or  possible  violations  of  requirements 
imposed  under  either  of  the  above 
statutes; 

(ii)  Refusing  to  engage  in  any  practice 
made  unlawful  under  either  of  the 
above  statutes  or  under  these 
requirements  if  the  employee  has 
identified  the  alleged  illegality  to  the 
employer; 

(iii)  Requesting  the  Commission  to 
institute  action  against  his  or  her 
employer  for  the  administration  or 
enforcement  of  these  requirements; 

(iv)  Testifying  in  any  Commission 
proceeding,  or  before  Congress,  or  at  any 
Federal  or  State  proceeding  regarding 
any  provision  (or  proposed  provision)  of 
either  of  the  above  statutes;  and 

(v)  Assisting  or  participating  in,  or 
attempting  to  assist  or  participate  in,  the 
protected  activities. 

(2)  These  activities  are  protected  even 
if  no  formal  proceeding  is  actually 
initiated  as  a  result  of  the  employee 
assistance  or  participation. 

(3)  This  section  has  no  application  to 
any  employee  alleging  discrimination 
prohibited  by  this  section  who,  acting 
without  direction  from  his  or  her 
employer  (or  the  employer’s  agent), 
deliberately  causes  a  violation  of  any 
requirement  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended,  or  the  Atomic  Energy  Act  of 
1954,  as  amended. 

(b)  Any  employee  who  believes  that 
he  or  she  has  been  discharged  or 
otherwise  discriminated  against  by  any 
person  for  engaging  in  protected 
activities  specified  in  paragraph  (a)(1)  of 
this  section  may  seek  a  remedy  for  the 
discharge  or  discrimination  through  an 
administrative  proceeding  in  the 
Department  of  Labor.  The 
administrative  proceeding  must  be 
initiated  within  180  days  after  an 
alleged  violation  occurs  by  fifing  a 
complaint  alleging  the  violation  with 


the  Department  of  Labor,  Employment 
Standards  Administration,  Wage  and 
Hour  Division.  The  Department  of  Labor 
may  order  reinstatement,  back  pay,  and 
compensatory  damages. 

(c)  A  violation  of  paragraphs  (a),  (e), 
or  (f)  of  this  section  by  the  Corporation, 
or  a  contractor  or  subcontractor  of  the 
Corporation  may  be  grounds  for: 

(1)  Denial,  revocation,  or  suspension 
of  the  certificate. 

(2)  Other  enforcement  action. 

(d)  Actions  taken  by  an  employer  or 
others  which  adversely  affect  an 
employee  may  be  predicated  upon 
nondiscrimination  grounds.  The 
prohibition  applies  when  the  adverse 
action  occurs  because  the  employee  has 
engaged  in  protected  activities.  An 
employee’s  engagement  in  protected 
activities  does  not  automatically  render 
him  or  her  immune  from  discharge  or 
discipline  for  legitimate  reasons  or  from 
adverse  action  dictated  by 
nonprohibited  considerations. 

(e) (1)  The  Corporation  shall 
prominently  post  the  revision  of  NRC 
Form  3,  “Notice  to  Employees,” 
referenced  in  10  CFR  19.11(c).  This  form 
must  be  posted  at  locations  sufficient  to 
permit  employees  protected  by  this 
section  to  observe  a  copy  on  the  way  to 
or  from  their  place  of  work.  Premises 
must  be  posted  not  later  than  the  date 
of  Director’s  decision  on  the  initial 
certificate  of  compliance  and/or  an 
initial  plan  for  achieving  compliance, 
during  the  term  of  the  certificate,  and 
for  30  days  following  certificate 
termination. 

(2)  The  Corporation  shall  notify  its 
contractors  of  the  prohibition  against 
discrimination  for  engaging  in  protected 
activities. 

(3)  Copies  of  NRC  Form  3  may  be 
obtained  by  writing  to  the  NRC  Region 
III  Office  fisted  in  appendix  D  to  part  20 
of  this  chapter  or  by  contacting  the  NRC 
Office  of  Information  Resource 
Management,  Division  of  Information 
Support  Services,  Information  and 
Records  Management  Branch. 

(f)  No  agreement  affecting  the 
compensation,  terms,  conditions,  or 
privileges  of  employment,  including  an 
agreement  to  settle  a  complaint  filed  by 
an  employee  with  the  Department  of 
Labor  pursuant  to  Section  211  of  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  may  contain  any  provision 
which  would  prohibit,  restrict,  or 
otherwise  discourage  an  employee  from 
participating  in  protected  activity  as 
defined  in  paragraph  (a)(1)  of  this 
section  including,  but  not  limited  to, 
providing  information  to  the  NRC  or  to 
his  or  her  employer  on  potential 
violations  or  other  matters  within  NRC’s 
regulatory  responsibilities. 


§76.8  Information  collection 
requirements:  OMB  approval  not  required. 

The  information  collection 
requirements  contained  in  this  part  of 
limited  applicability  apply  to  a  wholly- 
owned  instrumentality  of  the  United 
States  and  affect  fewer  than  ten 
respondents.  Therefore,  Office  of 
Management  and  Budget  clearance  is 
not  required  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

§  76.9  Completeness  and  accuracy  of 
information. 

(a)  Information  provided  to  the 
Commission  or  information  required  by 
statute  or  by  the  Commission’s  rules, 
regulations,  standards,  orders,  or  other 
conditions  to  be  maintained  by  the 
Corporation  must  be  complete  and 
accurate  in  all  material  respects. 

(b)  The  Corporation  shall  notify  the 
Commission  of  information  identified  as 
having  for  the  regulated  activity  a 
significant  implication  for  public  health 
and  safety  or  common  defense  and 
security.  The  Corporation  violates  this 
paragraph  only  if  the  Corporation  fails 
to  notify  the  Commission  of  information 
that  the  Corporation  has  identified  as 
having  a  significant  implication  for 
public  health  and  safety  or  common 
defense  and  security.  Notification  must 
be  provided  to  the  Administrator  of 
NRC’s  Region  III  Office  within  2 
working  days  of  identifying  the 
information.  This  requirement  is  not 
applicable  to  information  which  is 
already  required  to  be  provided  to  the 
Commission  by  other  reporting  or 
updating  requirements. 

(c)  Paragraph  (b)  of  this  section  does 
not  apply  until  the  initial  certification 
application  is  submitted  pursuant  to 
§76.31. 

§  76.1 0  Deliberate  misconduct. 

(a)  The  Corporation  or  any  employee 
of  the  Corporation  and  any  contractor 
(including  a  supplier  or  consultant), 
subcontractor,  or  any  employee  of  a 
contractor  or  subcontractor,  who 
knowingly  provides  to  the  Corporation, 
or  any  contractor  or  subcontractor, 
components,  equipment,  materials,  or 
other  goods  or  services,  that  relate  to  the 
Corporation’s  activities  subject  to  this 
part;  may  not: 

(1)  Engage  in  deliberate  misconduct 
that  causes  or,  but  for  detection,  would 
have  caused,  the  Corporation  to  be  in 
violation  of  any  rule,  regulation,  or 
order,  or  any  term,  condition,  or 
limitation  of  a  certificate  or  approval 
issued  by  the  Commission;  or 

(2)  Deliberately  submit  to  the  NRC. 
the  Corporation,  or  its  contractor  or 
subcontractor,  information  that  the 
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person  submitting  the  information 
knows  to  be  incomplete  or  inaccurate  in 
some  respect  material  to  the  NRC. 

(b)  A  person  who  violates  paragraph 

(a)(1)  or  (a)(2)  of  this  section  may  be 
subject  to  enforcement  action  in 
accordance  with  the  procedures  in  10 
CFR  part  2,  subpart  B;  except,  that  the 
Corporation  is  not  subject  to  the 
authority  of  Section  234  of  the  Act. 

(c)  For  purposes  of  paragraph  (a)(1)  of 
this  section,  deliberate  misconduct  by  a 
person  means  an  intentional  act  or 
omission  that  the  person  knows: 

(1)  Would  cause  the  Corporation  to  be 
in  violation  of  any  rule,  regulation,  or 
order,  or  any  term,  condition,  or 
limitation  of  a  certificate  or  approved 
compliance  plan  issued  by  the  Director; 
or 

(2)  Constitutes  a  violation  of  a 
requirement,  procedure,  instruction, 
contract,  purchase  order  or  policy  of  the 
Corporation,  contractor,  or 
subcontractor. 

§76.21  Certificate  required. 

(a)  After  the  Commission  completes 
the  initial  certification  process,  the 
Corporation  or  its  contractors  may  not 
operate  the  gaseous  diffusion  plants  at 
Piketon,  Ohio,  and  Paducah,  Kentucky, 
unless  an  appropriate  certificate  of 
compliance,  and/or  an  approved 
compliance  plan  is  in  effect  pursuant  to 
this  part.  Except  as  authorized  by  the 
NRC  under  other  provisions  of  this 
chapter,  no  person  other  than  the 
Corporation  or  its  contractors  may 
acquire,  deliver,  receive,  possess,  use,  or 
transfer  radioactive  material  at  the 
gaseous  diffusion  plants  at  Piketon, 

Ohio,  and  Paducah,  Kentucky. 

(b)  For  the  purposes  of  §§  30.41, 

40.41,  and  70.42  of  this  chapter,  the 
Corporation  shall  be  authorized  to 
receive,  and  licensees  shall  be 
authorized  to  transfer  to  the 
Corporation,  byproduct  material,  source 
material,  or  special  nuclear  material  to 
the  extent  permitted  under  the 
certificate  of  compliance  issued,  and/or 
the  compliance  plan  approved,  pursuant 
to  this  part. 

§  76.23  Specific  exemptions. 

The  Commission  may,  upon  its  own 
initiative  or  upon  application  of  the 
Corporation,  grant  such  exemptions 
from  the  requirements  of  the 
certification  regulations  as  it  determines 
are  authorized  by  law  and  will  not 
endanger  life,  or  property,  or  the 
common  defense  and  security,  and  are 
otherwise  in  the  public  interest. 


Subpart  B — Application 

§76.31  Annual  application  requirement 

The  Corporation  shall  file  an  initial 
certificate  application  in  1995  *,  and 
thereafter,  the  Corporation  shall  apply 
to  the  Commission  each  year  on  or 
before  April  15,  for  a  certificate  of 
compliance  in  accordance  with  §  76.36. 

§76.33  Application  procedures. 

(a)  Filing  requirements.  (1)  An 
application  for  an  initial  certificate  of 
compliance  must  be  tendered  by  filing 
20  copies  of  the  application  with  the 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  with  copies  sent 
to  the  NRC  Region  III  Office  and 
appropriate  resident  inspector,  in 
accordance  with  §  76.5  of  this  part. 

(2)  The  application  must  include  the 
full  name,  address,  age  (if  an 
individual),  and  citizenship  of  the 
applicant.  If  the  applicant  is  a 
corporation  or  other  entity,  it  shall 
indicate  the  State  where  it  was 
incorporated  or  organized,  the  location 
of  the  principal  office,  the  names, 
addresses,  and  citizenship  of  its 
principal  office,  the  names,  addresses, 
and  citizenship  of  its  principal  officers, 
and  shall  include  information  known  to 
the  applicant  concerning  the  control  or 
ownership,  if  any,  exercised  over  the 
applicant  by  any  alien,  foreign 
corporation,  or  foreign  government 

(d)  Oath  or  affirmation.  An 
application  for  an  initial  certificate  of 
compliance  must  be  executed  in  a 
signed  original  by  a  duly  authorized 
officer  of  the  Corporation  under  oath  or 
affirmation. 

(c)  Pre-filing  consultation.  The 
Corporation  may  confer  with  the 
Commission’s  staff  prior  to  filing  an 
initial  application. 

(d)  Additional  information.  At  any 
time  during  the  review  of  an  initial 
application,  the  Corporation  may  be 
required  to  supply  additional 
information  to  die  Commission’s  staff  in 
order  to  enable  the  Commission  or  the 
Director,  as  appropriate,  to  determine 
whether  the  certificate  should  be  issued 
or  denied,  or  to  determine  whether  a 
compliance  plan  should  be  approved. 

(e)  Withholdable  information.  An 
initial  application  which  contains 
Restricted  Data,  National  Security 
Information,  Safeguards  Information, 
Unclassified  Controlled  Nuclear 
Information,  proprietary  data,  or  other 
withholdable  information,  must  be 
prepared  in  such  a  manner  that  all  such 
information  or  data  are  separated  from 


1  The  initial  filing  for  a  certificate  of  compliance 
must  be  tendered  no  later  than  6  months  after  the 
effective  date  of  this  rule  or  by  April  15, 1995, 
whichever  is  later. 


the  information  to  be  made  available  to 
the  public. 

§  76.35  Contents  of  initial  application. 

The  application  for  an  initial 
certificate  of  compliance  must  include 
the  information  identified  in  this 
section. 

(a)  A  safety  analysis  report  which 
must  include  the  following  information: 

(1)  The  activities  and  locations 
involving  special  nuclear  material  and 
the  general  plan  for  carrying  out  these 
activities; 

(2)  The  name,  amount,  and 
specifications  (including  the  chemical 
and  physical  form  and,  where 
applicable,  isotopic  content)  of  the 
special  nuclear  material,  source  and 
byproduct  material  the  Corporation 
proposes  to  use,  possess  or  produce, 
including  any  material  held  up  in 
equipment  from  previous  operations; 

(3)  The  qualifications  requirements, 
including  training  and  experience,  of 
the  Corporation’s  management 
organization  and  key  individuals 
responsible  for  safety  in  accordance 
with  the  regulations  in  this  chapter; 

(4)  An  assessment  of  accidents  based 
on  the  requirements  of  §  76.85; 

(5)  A  training  program  that  meets  the 
requirements  of  §  76.95; 

(6)  A  description  of  equipment  and 
facilities  which  will  be  used  by  the 
Corporation  to  protect  health  and . 
minimize  danger  to  life  or  property 
(such  as  handling  devices,  working 
areas,  shields,  measuring  and 
monitoring  instruments,  devices  for  the 
treatment  and  disposal  of  radioactive  \ 
effluent  and  wastes,  storage  facilities, 
provisions  for  protection  against  natural 
phenomena,  fire  protection  systems, 
criticality  accident  alarm  systems,  etc.); 

(7)  A  description  of  the  management 
controls  and  oversight  program  to 
ensure  that  activities  directly  relevant  to 
nuclear  safety  and  safeguards  and 
security  are  conducted  in  an 
appropriately  controlled  manner  that 
ensures  protection  of  employee  and 
public  health  and  safety  and  protection 
of  the  national  security  interests;  and 

(8)  A  description  of  the  plant  site,  and 
a  description  of  the  principal  structures, 
systems,  and  components  of  the  plant. 

(b)  A  plan  prepared  and  approved  by 
DOE  for  achieving  compliance  with 
respect  to  any  areas  of  noncompliance 
with  the  NRC’s  regulations  that  are 
identified  by  the  Corporation  as  of  the 
date  of  the  application  that  includes: 

(1)  A  description  of  the  areas  of 
noncompliance; 

(2)  A  plan  of  actions  and  schedules 
for  achieving  compliance;  and 

(3)  A  justification  for  continued 
operation  with  adequate  safety  and 
safeguards. 
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(c)  Any  relevant  information 
concerning  deviations  from  the 
published  Environmental  Impact 
Statement,  Environmental  Assessments, 
or  environmental  permits  under  which 
the  plants  currently  operate  from  which 
the  Commission  can  prepare  an 
environmental  assessment  related  to  the 
compliance  plan. 

(d)  A  quality  assurance  program  that 
meets  the  requirements  of  §  76.93. 

(e)  Technical  safety  requirements  in 
accordance  with  §  76.87.  A  summary 
statement  of  the  bases  or  reasons  for  the 
requirements,  other  than  those  covering 
administrative  controls,  must  also  be 
included  in  the  application,  but  will  not 
be  considered  part  of  the  technical 
safety  requirements. 

(f)  An  emergency  plan  that  meets  the 
requirements  of  §  76.91. 

(g)  A  compliance  status  report  that 
includes  the  status  of  various  State, 
local  and  Federal  permits,  licenses, 
approvals,  and  other  entitlements,  as 
described  in  §  51.45(d)  of  this  chapter. 
The  report  must  include  environmental 
and  effluent  monitoring  data. 

(h)  A  fundamental  nuclear  material 
control  plan  which  describes  the 
measures  used  to  control  and  account 
for  special  nuclear  material  that  the 
Corporation  uses,  possesses,  or  has 
access  to.  The  plan  must  describe,  as 
appropriate: 

(1)  How  formula  quantities  of  strategic 
special  nuclear  material  will  be 
controlled  and  accounted  for  in 
accordance  with  the  relevant 
requirements  of  subpart  E; 

(2)  How  special  nuclear  material  of 
moderate  strategic  significance  will  be 
controlled  and  accounted  for  in 
accordance  with  the  relevant 
requirements  of  subpart  E;  and 

(3)  How  special  nuclear  material  of 
low  strategic  significance  will  be 
controlled  and  accounted  for  in 
accordance  with  the  relevant 
requirements  of  subpart  E. 

(i)  A  transportation  protection  plan 
which  describes  the  measures  used  to 
protect  shipments  of  special  nuclear 
material  of  low  strategic  significance  in 
accordance  with  the  relevant 
requirements  of  subpart  E  when  in 
transit  offsite. 

(j)  A  physical  protection  plan  which 
describes  the  measures  used  to  protect 
special  nuclear  material  that  the 
Corporation  uses,  possesses,  or  has 
access  to  at  fixed  sites.  The  plan  must 
describe,  as  appropriate: 

(1)  How  formula  quantities  of  special 
nuclear  material  will  be  protected 
against  both  theft  and  radiological 
sabotage  in  accordance  with  the  relevant 
requirements  of  subpart  E; 


(2)  How  special  nuclear  material  of 
moderate  strategic  significance  will  be 
protected  in  accordance  with  the 
relevant  requirements  of  subpart  E; 

(3)  How  special  nuclear  material  of 
low  strategic  significance  will  be 
protected  in  accordance  with  the 
relevant  requirements  of  subpart  E;  and 

(4)  The  measures  used  to  protect 
special  nuclear  material  while  in  transit 
between  protected  areas,  all  of  which 
are  located  on  a  single  fixed  site  under 
the  control  of  the  applicant.  The  level  of 
protection  afforded  the  material  while 
in  transit  may  not  be  less  than  that 
afforded  the  same  material  while  it  was 
within  the  protected  area  from  which 
transit  began. 

(k)  A  plan  describing  the  facility’s 
proposed  security  procedures  and 
controls  as  set  forth  in  §  95.15(b)  of  this 
chapter  for  protection  of  classified 
matter. 

(l)  In  response  to  a  written  request  by 
the  Commission,  the  Corporation  shall 
file  with  the  Commission  the 
installation  information  described  in 

§  75.11  of  this  chapter  on  Form  N-71. 
The  Corporation  shall  also  permit 
verification  of  this  installation 
information  by  the  International  Atomic 
Energy  Agency  and  take  any  other 
action  necessary  to  implement  the  US/ 
IAEA  Safeguards  Agreement,  as  set  forth 
in  part  75  of  this  chapter. 

(m)  A  description  of  the  program,  as 
appropriate,  for  processing, 
management,  and  disposal  of  mixed  and 
radioactive  wastes  and  depleted 
uranium  generated  by  operations.  This 
description  must  be  limited  to 
processing,  management,  and  disposal 
activities  conducted  during  operation  of 
the  facilities  while  under  lease  to  the 
Corporation.  The  application  must  also 
include  a  description  of  the  waste 
streams  generated  by  enrichment 
operations,  annual  volumes  of  depleted 
uranium  and  waste  expected, 
identification  of  radioisotopes  contained 
in  the  waste,  physical  and  chemical 
forms  of  the  depleted  uranium  and 
waste,  plans  for  managing  the  depleted 
uranium  and  waste,  and  plans  for 
ultimate  disposition  of  the  waste  and 
depleted  uranium  before  turnover  of  the 
facilities  to  the  Department  of  Energy 
under  the  terms  of  the  lease  agreement 
between  the  United  States  Enrichment 
Corporation  and  the  Department. 

(n)  A  description  of  the  funding 
program  to  be  established  to  ensure  that 
funds  will  be  set  aside  and  available  for 
those  aspects  of  the  ultimate  disposal  of 
waste  and  depleted  uranium, 
decontamination  and  decommissioning, 
relating  to  the  gaseous  diffusion  plants 
leased  to  the  Corporation  by  the 
Department  of  Energy,  which  are  the 


financial  responsibility  of  the 
Corporation.  The  Corporation  shall 
establish  financial  surety  arrangements 
to  ensure  that  sufficient  funds  will  be 
available  for  the  ultimate  disposal  of 
waste  and  depleted  uranium,  and 
decontamination  and  decommissioning 
activities  which  are  the  financial 
responsibility  of  the  Corporation.  The 
funding  mechanism,  such  as 
prepayment,  surety,  insurance,  or 
external  sinking  fund,  must  ensure 
availability  of  funds  for  any  activities 
which  are  required  to  be  completed  both 
before  or  after  the  return  of  the  gaseous 
diffusion  facilities  to  the  Department  of 
Energy  in  accordance  with  the  lease 
between  the  Department  and  the 
Corporation.  The  funding  program  must 
contain  a  basis  for  cost  estimates  used 
to  establish  funding  levels  and  must 
contain  means  of  adjusting  cost 
estimates  and  associated  funding  levels 
over  the  duration  of  the  lease.  The 
funding  program  need  not  address 
funding  for  those  aspects  of 
decontamination  and  decommissioning 
of  the  gaseous  diffusion  plants  assigned 
to  the  Department  of  Energy  under  the 
Atomic  Energy  Act  of  1954,  as  amended. 
The  Corporation  should  address  the 
adequacy  of  the  financing  mechanism 
selected  in  its  annual  application  for 
certification. 

§76.36  Annual  renewals. 

(a)  After  issuance  by  the  Commission 
of  the  initial  certificate  of  compliance 
and/or  an  approved  compliance  plan, 
the  Corporation  shall  file  an  annual 
application  for  renewal,  as  required  by 
§76.31. 

(b)  Information  contained  in  previous 
applications,  statements,  or  reports  filed 
with  the  Commission  may  be  referenced 
as  part  of  the  application,  provided  that 
the  reference  is  clear  and  specific. 

(c)  An  application  for  renewal  is 
subject  to  the  requirements  in  §  76.33 
and  must  contain  the  following 
information: 

(1)  The  information  specified  in 
§76.35;  or, 

(2)  A  statement  by  the  Corporation 
that  the  NRC  may  rely  upon  the 
information  provided  in  the  previous 
application(s)  upon  which  the  existing 
certificate  is  based,  except  for: 

(i)  Any  proposed  changes  in  the 
existing  certificate  of  compliance 
conditions  or  technical  safety 
requirements; 

(ii)  Any  proposed  changes  to  the 
documents  submitted  with  the  previous 
application  in  accordance  with  §  76.35; 

(iii)  Any  changes  which  the 
Corporation  has  made  without  prior 
NRC  approval  pursuant  to  §  76.68;  and. 
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(iv)  Any  changes  to  certificate 
conditions  or  technical  safety 
requirements  for  which  the  Corporation 
has  sought  and  received  Commission 
approval  pursuant  to  §  76.45. 

(d)  The  changes  which  are  submitted 
as  part  of  an  application  for  renewal  in 
accordance  with  paragraph  (c)(2)  of  this 
section,  must  be  in  the  form  of  specific 
changes  to  the  documentation  specified 
in  §  76.35.  The  changes  must  be  marked 
and  dated  for  easy  identification. 

§  76.37  Federal  Register  notice. 

The  Director  shall  publish  in  the 
Federal  Register: 

(a)  A  notice  of  the  filing  of  an 
application  (specifying  that  copies  of 
the  application,  except  for  Restricted 
Data,  Unclassified  Controlled  Nuclear 
Information,  Classified  National 
Security  Information,  Safeguards 
Information,  Proprietary  Data,  or  other 
withholdable  information  will  be  made 
available  for  the  public  inspection  in  the 
Commission’s  Public  Document  Room 
at  2120  L  Street,  NW.  (Lower  Level), 
Washington,  DC,  and  in  the  local  public 
document  room  at  or  near  the  location 
of  the  plant); 

(b)  A  notice  of  opportunity  for  written 
public  comment  on  the  application;  and 

(c)  The  date  of  any  scheduled  public 
meeting  regarding  the  application. 

§  76.39  Public  meeting. 

(a)  A  public  meeting  will  be  held  on 
an  application  if  the  Director,  in  his  or 
her  discretion,  determines  that  a 
meeting  is  in  the  public  interest  with 
respect  to  a  decision  on  the  application. 

(b)  Conduct  of  public  meeting. 

(1)  The  Director  shall  conduct  any 
public  meeting  held  on  the  application. 

(2)  Public  meetings  will  take  place 
near  the  locale  of  the  subject  plant, 
unless  otherwise  specified  by  the 
Director. 

(3)  A  public  meeting  will  be  open  to 
all  interested  members  of  the  public  and 
be  conducted  as  deemed  appropriate  by 
the  Director. 

(4)  Members  of  the  public  will  be 
given  an  opportunity  during  a  public 
meeting  to  make  their  views  regarding 
the  application  known  to  the  Director. 

(5)  A  transcript  will  be  kept  of  each 
public  meeting. 

(6)  No  Restricted  Data,  Classified 
National  Security  Information, 
Unclassified  Controlled  Nuclear 
Information,  Safeguards  Information, 
Proprietary  Data,  or  other  withholdable 
information  may  be  introduced  at  the 
meeting. 

§  76.41  Record  underlying  decisions. 

(a)  Any  decision  of  the  Commission  or 
its  designee  under  this  part  in  any 


proceeding  regarding  an  application  for 
a  certificate  must  be  based  on 
information  in  the  record  and  facts 
officially  noticed  in  the  proceeding. 

(b)  All  public  comments  and 
correspondence  in  any  proceeding 
regarding  an  application  for  a  certificate 
must  be  made  a  part  of  the  public 
docket  of  the  proceeding,  except  as 
provided  under  10  CFR  2.790. 

§  76.43  Annual  date  for  decision. 

The  Director  will  render  a  decision  on 
an  application  within  6  months  of  the 
receipt  of  the  application  unless  the 
Director  alters  the  date  for  decision  and 
publishes  notice  of  the  new  date  in  the 
Federal  Register. 

§  76.45  Application  for  amendment  of 
certificate. 

(a)  Contents  of  amendment 
application.  In  addition  to  the  annual 
application  for  certification  submitted 
pursuant  to  §  76.31,  the  Corporation 
may  at  any  time  apply  for  amendment 
of  the  certificate  to  cover  proposed  new 
or  modified  activities.  The  amendment 
application  should  contain  sufficient 
information  for  the  Director  to  make 
findings  of  compliance  or  acceptability 
for  the  proposed  activities  as  required 
for  the  original  certificate. 

(b)  Director’s  decision.  Upon  receipt 
of  the  Corporation’s  application  for 
amendment  of  the  certificate,  the 
Director  will  determine  whether  the 
proposed  activities  are  significant,  and 
if  so,  follow  the  procedures  specified  in 
§§  76.37  and  76.39.  If  the  Director 
determines  that  the  activities  are  not 
significant,  the  Director  will,  after 
appropriate  review,  issue  a  decision 
pursuant  to  subpart  C  of  this  part. 

(c)  Oath  or  affirmation.  An 
application  for  an  amendment  of  the 
certificate  of  compliance  must  be 
executed  in  a  signed  original  by  the 
Corporation  under  oath  or  affirmation. 

Subpart  C — Certification 

§76.51  Conditions  of  certification. 

The  Corporation  shall  comply  with 
the  certificate  of  compliance,  any 
approved  compliance  plan,  and  the 
requirements  set  forth  and  referenced  in 
this  part,  except  as  may  be  modified  by 
the  certificate  or  approved  compliance 
plan. 

§76.53  Consultation  with  Environmental 
Protection  Agency. 

In  reviewing  an  application  for  a 
certificate,  including  the  provisions  of 
any  compliance  plan,  the  Director  shall 
consult  with  the  Environmental 
Protection  Agency  and  solicit  the 
Environmental  Protection  Agency’s 
written  comments  on  the  application. 


§76.55  Timely  renewal. 

In  any  case  in  which  the  Corporation 
has  timely  filed  a  sufficient  annual 
application  for  a  certificate  of 
compliance,  the  existing  certificate  of 
compliance  or  approved  compliance 
plan  does  not  expire  until  the 
application  for  a  certificate  of 
compliance  has  been  finally  determined 
by  the  NRC.  For  purposes  of  this  rule, 
a  sufficient  application  is  one  that 
addresses  all  elements  of  §  76.36. 

§  76.60  Regulatory  requirements  which 
apply. 

The  Nuclear  Regulatory  Commission 
will  use  the  following  requirements  for 
certification  of  the  Corporation  for 
operation  of  the  gaseous  diffusion 
plants: 

(a)  The  Corporation  shall  provide  for 
adequate  protection  of  the  public  health 
and  safety  and  common  defense  and 
security. 

(b)  The  Corporation  shall  comply  with 
the  provisions  of  this  part. 

(c)  The  Corporation  shall  comply  with 
the  applicable  provisions  of  10  CFR  part 
19,  “Notices,  Instructions  and  Reports 
To  Workers:  Inspection  and 
Investigations,”  with  the  following 
modifications: 

(1)  Civil  penalties  may  not  be 
imposed  on  the  Corporation  pursuant  to 
§  19.30  of  this  chapter  except  for 
violations  of  Section  206  of  the  Energy 
Reorganization  Act. 

(2)  The  Corporation  shall  post  NRC 
Form  3  not  later  than  the  date  of 
Director’s  decision  on  the  initial 
certificate  of  compliance  and/or  an 
initial  plan  for  achieving  compliance, 
during  the  term  of  the  certificate,  and 
for  30  days  following  certificate 
termination. 

(d)  The  Corporation  shall  comply 
with  the  applicable  provisions  of  10 
CFR  part  20,  “Standards  For  Protection 
Against  Radiation,”  with  the  following 
modifications: 

(1)  Civil  penalties  may  not  be 
imposed  on  the  Corporation  pursuant  to 
§  20.2401  of  this  chapter  except  for 
violations  of  section  206  of  the  Energy 
Reorganization  Act. 

(2)  The  Corporation  shall  comply  with 
the  requirements  in  this  part  not  later 
than  the  date  of  the  Director’s  decision 
on  the  initial  certificate  of  compliance 
and/or  as  specified  in  an  approved  plan 
for  achieving  compliance. 

(e)  The  Corporation  shall  comply  with 
the  applicable  provisions  of  10  CFR  part 
21,  “Reporting  of  Defects  and 
Noncompliance,”  with  the  following 
modifications: 

(1)  The  Corporation  shall  comply  with 
the  requirements  in  §§  21.6  and  21.21 
not  later  than  the  date  of  the  Director’s 
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decision  on  the  initial  certificate  of 
compliance  and/or  an.  initial  plan  for 
achieving  compliance. 

(2)  Under  §  21.31,  procurement 
documents  issued  by  the  Corporation 
after  it  submits  the  initial  application 
for  a  certificate  of  compliance  must 
specify  that  the  provisions  of  10  CFR 
part  21  apply. 

(f)  The  Corporation  shall  comply  with 
the  applicable  provisions  of  10  CFR  part 
26,  “Fitness-for-Duty  Programs.”  The 
requirements  of  this  section  apply  only 
if  the  Corporation  elects  to  engage  in 
activities  involving  formula  quantities 
of  strategic  special  nuclear  material. 
When  applicable,  the  requirements 
apply  only  to  the  Corporation  and 
personnel  carrying  out  the  activities 
specified  in  §  26.2(a)  (1)  through  (5). 

(g)  The  Corporation  shall  comply  with 
the  applicable  provisions  of  10  CFR  part 
71,  “Packaging  and  Transportation  of 
Radioactive  Material.” 

(h)  The  Corporation  shall  comply 
with  the  applicable  provisions  for 
physical  security  and  material  control 
and  accounting  as  specified  in  subpart 
E  to  this  part  and  contained  in  10  CFR 
part  70,  “Domestic  Licensing  of  Special 
Nuclear  Material,”  part  73,  “Physical 
Protection  of  Plants  and  Materials,”  and 
part  74,  “Material  Control  and 
Accounting  of  Special  Nuclear 
Material.”  The  requirements  in  these 
parts  address  safeguards  for  three 
different  kinds  of  nuclear  material: 
Special  nuclear  material  of  low  strategic 
significance  (Category  III),  special 
nuclear  material  of  moderate  strategic 
significance  (Category  II),  and  formula 
quantities  of  strategic  special  nuclear 
material  (Category  I).  The  requirements 
for  Category  III  material  apply  to  the 
production  of  low  enriched  uranium. 
The  requirements  for  Category  H  and 
Category  I  material  apply  only  if  the 
Corporation  elects  to  engage  in  activities 
that  involve  these  kinds  of  material  and 
then  only  to  the  situations  and  locations 
that  involve  these  kinds  of  material. 

(i)  The  Corporation  shall  comply  with 
the  applicable  provisions  of  10  CFR  part 
95,  “Security  Facility  Approval  and 
Safeguarding  of  National  Security 
Information  and  Restricted  Data,”  as 
specified  in  subpart  E  to  this  part 
provided,  however,  that  civil  penalties 
shall  not  be  imposed  on  the  Corporation 
pursuant  to  §  95.61  of  this  chapter 
except  for  violations  of  Section  206  of 
the  Energy  Reorganization  Act. 

§  76.62  Issuance  of  certificate  and/or 
approval  of  compliance  plan. 

(a)  Upon  a  finding  of  compliance  with 
the  Commission’s  regulations  for 
issuance  of  a  certificate  and/or  approval 
of  a  compliance  plan,  the  Director  shall 


issue  a  written  decision  explaining  the 
decision.  The  Director  may  issue  a 
certificate  of  compliance  covering  those 
areas  where  the  Corporation  is  in 
compliance  with  applicable 
Commission  requirements  and  approve 
a  compliance  plan  for  the  remaining 
areas,  if  any,  of  noncompliance.  The 
Director  may  impose  any  appropriate 
terms  and  conditions. 

(b)  The  Director  shall  publish  notice 
of  the  decision  in  the  Federal  Register. 

(c)  The  Corporation,  or  any  person 
whose  interest  may  be  affected  and  who 
submitted  written  comments  in 
response  to  the  Federal  Register  Notice 
on  the  application  or  compliance  plan 
under  §  76.37,  or  provided  oral 
comments  at  any  meeting  held  on  the 
application  or  compliance  plan 
conducted  under  §  76.39,  may  file  a 
petition,  not  to  exceed  30  pages, 
requesting  review  of  the  Director’s 
decision.  This  petition  must  be  filed 
with  the  Commission  not  later  than  15 
days  after  publication  of  the  Federal 
Register  notice.  Any  person  described 
in  this  paragraph  may  file  a  response  to 
any  petition  for  review,  not  to  exceed  30 
pages,  within  10  days  after  the  filing  of 
the  petition.  Unless  the  Commission 
grants  the  petition  for  review  or 
otherwise  acts  within  60  days  after  the 
publication  of  the  Federal  Register 
notice,  the  Director’s  initial  decision  on 
the  certificate  application  or  compliance 
plan  becomes  effective  and  final.  The 
Commission  may  adopt,  by  order, 
further  procedures  that,  in  its  judgment, 
would  serve  the  purpose  of  review  of 
the  Director’s  decision. 

(d)  The  Commission  may  adopt, 
modify,  or  set  aside  the  findings, 
conclusions,  conditions,  or  terms  in  the 
Director’s  decision  and  will  state  the 
basis  of  its  action  in  writing. 

§  76.64  Denial  of  certificate  or  compliance 
plan. 

(a)  The  Director  may  deny  an 
application  for  a  certificate  of 
compliance  or  not  approve  a 
compliance  plan  upon  a  written  finding 
that  the  application  is  in  noncompliance 
with  one  or  more  of  the  Commission’s 
requirements  for  the  plant,  or  that  the 
compliance  plan  is  inadequate  to 
protect  the  public  health  and  safety  or 
the  common  defense  and  security. 

(b)  The  Director  shall  publish  notice 
of  the  decision  in  the  Federal  Register. 

(c)  Before  a  denial  of  an  application 
for  a  certificate  of  compliance,  the 
Director  shall  advise  the  Corporation 
and  the  Department  in  writing  of  any 
areas  of  noncompliance  with  the 
Commission’s  regulations  and  offer  the 
Department  or  the  Corporation  an 
opportunity  to  submit  a  proposed 


compliance  plan  prepared  by  the 
Department  regarding  the  identified 
areas  of  noncompliance.  The  Director 
shall  take  this  action  even  if  the 
Department  or  the  Corporation  has 
previously  submitted  a  proposed 
compliance  plan  addressing  in  whole  or 
in  part  the  identified  areas  of 
noncompliance. 

(d)  The  Corporation,  or  any  person 
whose  interest  may  be  affected  and  who 
submitted  written  comments  in 
response  to  the  Federal  Register  notice 
on  the  application  or  compliance  plan 
under  §  76.37  or  provided  oral 
comments  at  any  meeting  held  on  the 
application  or  compliance  plan 
conducted  under  §  76.39,  may  file  a 
petition,  not  to  exceed  30  pages, 
requesting  review  of  the  Director’s 
decision.  This  petition  must  be  filed 
with  the  Commission  not  later  than  15 
days  after  publication  of  the  Federal 
Register  notice.  Any  person  described 
in  this  paragraph  may  file  a  response  to 
any  petition  for  review,  not  to  exceed  30 
pages,  within  10  days  after  filing  of  the 
petition.  Unless  the  Commission  grants 
the  petition  for  review  or  otherwise  acts 
within  60  days  after  the  publication  of 
the  Federal  Register  notice,  the 
Director’s  initial  decision  on  the 
certificate  application  or  compliance 
plan  becomes  effective  and  final.  The 
Commission  may  adopt,  by  order, 
further  procedures  that,  in  its  judgment, 
would  serve  the  purpose  of  review  of 
the  Director’s  decision. 

(e)  The  Commission  may  adopt, 
modify,  or  set  aside  the  findings, 
conclusions,  conditions,  or  terms  in  the 
Director’s  decision  and  will  state  the 
basis  of  its  action  in  writing. 

§  76.65  Inalienability  of  certificates. 

The  certificate  granted  under  the 
regulations  in  this  part  may  not  be 
transferred,  assigned,  or  in  any  manner 
disposed  of,  either  voluntarily  or 
involuntarily,  directly  or  indirectly, 
through  transfer  of  control  of  any 
certificate  to  any  person  unless  the 
Commission,  after  securing  full 
information,  finds  that  the  transfer  is  in 
accordance  with  the  provisions  of  the 
Act,  and  consents  in  writing. 

§  76.66  Expiration  and  termination  of 
certificates. 

(a)  Except  as  provided  in  §  76.55,  each 
certificate  or  approval  issued  pursuant 
to  this  part  expires  at  the  end  of  the  day, 
in  the  month  and  year  stated  in  the 
certificate  or  approval. 

(b)  The  Corporation  shall  notify  the 
Commission  promptly,  in  writing  under 
§  76.5,  when  the  Corporation  decides  to 
terminate  operation  at  either  of  the 
gaseous  diffusion  plants  and  other 
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activities  authorized  under  the 
certificate. 

(c)  If  the  Corporation  does  not  submit 
an  annual  renewal  application  under 
§  76.36,  the  Corporation  shall,  on  or 
before  the  expiration  date  specified  in 
the  existing  certificate,  terminate 
operation  of  the  gaseous  diffusion 
plants. 

§  76.68  Plant  changes. 

(a)  The  Corporation  may  make 
changes  to  the  plant  or  to  the  plant’s 
operations  as  described  in  the  safety 
analysis  report  without  prior 
Commission  approval  provided  all  the 
provisions  of  this  section  are  met: 

(1)  The  Corporation  shall  conduct  a 
written  safety  analysis  which 
demonstrates  that  the  changes  would 
not  result  in  undue  risk  to  public  health 
and  safety,  the  common  defense  and 
security,  or  to  the  environment. 

(2)  The  changes  must  be  authorized 
by  responsible  management  and 
approved  by  a  safety  review  committee. 

(3)  The  changes  may  not  decrease 
effectiveness  of  the  plant’s  safety, 
safeguards,  and  security  programs. 

(4)  The  changes  may  not  involve  a 
change  in  any  condition  to  the 
certificate  of  compliance. 

(5)  The  changes  may  not  involve  a 
change  to  any  condition  to  the  approved 
compliance  plan. 

(6)  The  changes  may  not  involve  an 
unreviewed  safety  question. 

(b)  To  ensure  that  the  approved 
application  remains  current  with 
respect  to  the  actual  site  description  and 
that  the  plant’s  programs,  plans, 
policies,  and  operations  are  in  place,  the 
Corporation  shall  submit  revised  pages 
to  the  approved  application  and  safety 
analysis  report,  marked  and  dated  to 
indicate  each  change.  The  Corporation 
shall  evaluate  any  as-found  conditions 
that  do  not  agree  with  the  plant’s 
programs,  plans,  policies,  and 
operations  in  accordance  with 
paragraph  (a)  of  this  section.  These 
revisions  must  be  submitted  annually  as 
specified  in  §  76.36  of  this  part  or  at  a 
shorter  interval  as  may  be  specified  in 
the  certificate. 

(c)  The  Corporation  shall  maintain 
records  of  changes  in  the  plant  and  of 
changes  in  the  programs,  plans,  policies, 
procedures  and  operations  described  in 
the  approved  application,  and  copies  of 
the  safety  analyses  on  which  the 
changes  were  based.  The  records  of 
plant  changes  must  be  retained  until  the 
end  of  the  duration  of  the  lease.  The 
records  of  changes  in  programs,  plans, 
policies,  procedures,  and  operations  and 
copies  of  the  safety  analysis  on  which 
the  changes  were  based  must  be 
retained  for  a  period  of  2  years. 


(d)  The  Corporation  may  at  any  time 
apply  under  §  76.45  for  amendment  of 
the  certificate  to  cover  proposed  new  or 
modified  activities  not  permitted  by 
paragraph  (a)  of  this  section. 

§  76.70  Post  issuance. 

(a)  Amendment  of  certificate  terms 
and  conditions.  The  terms  and 
conditions  of  a  certificate  of  compliance 
or  an  approved  compliance  plan  are 
subject  to  modification  by  reason  of 
amendments  to  the  Act,  or  by  reason  of 
rules,  regulations,  or  orders  issued  in 
accordance  with  the  Act. 

(b)  Revocation,  suspension,  or 
amendments  for  cause.  A  certificate  of 
compliance  or  a  compliance  plan  may 
be  revoked,  suspended,  or  amended,  in 
whole  or  in  part  for: 

(1)  Any  material  false  statement  in  the 
application  or  statement  of  fact  required 
by  the  Commission  in  connection  with 
the  application; 

(2)  Conditions  revealed  by  the 
application,  or  any  report,  record, 
inspection,  or  other  means  which  would 
warrant  the  Commission  to  refuse  to 
grant  a  certificate  or  approve  a 
compliance  plan  on  an  original 
application;  and 

(3)  Violation  of,  or  failure  to  observe 
any  of,  the  applicable  terms  and 
conditions  of  the  Act,  or  the  certificate 
of  compliance,  the  compliance  plan,  or 
any  rule,  regulation,  or  order  of  the 
Commission. 

(c)  Procedures  governing  amendment, 
revocation,  suspension,  or  imposing 
requirements  by  order. 

(1)  Except  in  cases  of  willfulness  or 
those  in  which  the  public  health 
interest,  common  defense  and  security, 
or  safety  requires  otherwise,  no 
certificate  of  compliance  or  compliance 
plan  may  be  amended,  suspended,  or 
revoked  unless  before  the  institution  of 
proceedings  therefore,  facts  or  conduct 
which  may  warrant  the  action  must 
have  been  called  to  the  attention  of  the 
Corporation  in  writing  and  the 
Corporation  shall  have  been  accorded 
an  opportunity  to  demonstrate  or 
achieve  compliance  with  the  lawful 
requirements  related  to  such  action. 

(2)  The  Commission  may  institute  a 
proceeding  to  modify,  suspend,  or 
revoke  a  certificate  or  take  such  other 
action  as  may  be  proper  by  serving  on 
the  Corporation  or  other  person  subject 
to  the  jurisdiction  of  the  Commission  an 
order  that  will: 

(i)  Allege  the  violations  with  which 
the  Corporation  or  other  person  subject 
to  the  Commission’s  jurisdiction  is 
charged,  or  the  potentially  hazardous 
conditions  or  other  facts  deemed  to  be 
sufficient  ground  for  the  proposed 
action,  and  specify  the  action  proposed; 


(ii)  Provide  that  the  Corporation  or 
other  person  who  is  charged  must,  and 
other  interested  persons  may,  submit  a 
written  response  to  the  order  within  a 
reasonable  period  after  publication  of 
the  order  as  may  be  specified  in  the 
order; 

(iii)  Specify  the  issues  for  resolution 
should  the  order  be  contested; 

(iv)  State  the  effective  date  of  the 
order;  if  the  Commission  finds  the 
public  health,  common  defense  and 
security,  or  safety,  so  require  or  that  the 
violation  or  conduct  causing  the 
violation  is  willful,  the  order  may 
provide  that  the  proposed  action  be 
immediately  effective  pending  further 
order  and  include  a  statement  of  reasons 
for  making  the  proposed  action 
immediately  effective; 

(v)  Provide  that  the  Commission  may 
make  a  final  decision  after  consideration 
of  the  written  submissions  or  may  in  its 
discretion  adopt  by  order,  upon  the 
Commission’s  own  initiative  or  at  the 
request  of  the  Corporation  or  an 
interested  person,  further  procedures  for 
a  hearing  of  the  issues  before  making  a 
final  enforcement  decision.  These 
procedures  may  include  requirements 
for  further  participation  in  the 
proceeding,  such  as  the  requirements  for 
intervention  under  part  2,  subparts  G  or 
L  of  this  chapter.  Submission  of  written 
comments  by  interested  persons  do  not 
constitute  entitlement  to  further 
participation  in  the  proceeding.  Further 
procedures  will  not  normally  be 
provided  for  at  the  request  of  an 
interested  person  unless  the  person  is 
adversely  affected  by  the  order. 

(3)  The  Corporation  or  other  person  to 
whom  the  Commission  has  issued  an 
immediately  effective  order  may,  in 
addition  to  submitting  a  written 
response,  move  the  Commission  to  set 
aside  the  immediate  effectiveness  of  the 
order  on  the  ground  that  the  order, 
including  the  need  for  immediate 
effectiveness,  is  not  based  on  adequate 
evidence  but  on  mere  suspicion, 
unfounded  allegations,  or  error.  The 
motion  must  state  with  particularity  the 
reasons  why  the  order  is  not  based  on 
adequate  evidence  and  must  be 
accompanied  by  affidavits  or  other 
evidence  relied  on.  The  NRC  staff  shall 
respond  within  5  days  of  the  receipt  of 
the  motion. 

(d)  Notice  of  violation.  (1)  In  response 
to  an  alleged  violation  of  any  provision 
of  the  Act  or  NRC  regulations  or  the 
conditions  of  a  certificate,  compliance 
plan,  or  an  order  issued  by  the 
Commission,  the  Commission  may  serve 
on  the  Corporation  or  other  person 
subject  to  die  jurisdiction  of  the 
Commission  a  written  notice  of 
violation.  A  separate  notice  may  be 
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omitted  if  an  order  or  demand  for 
information  pursuant  to  this  section  is 
issued  that  otherwise  identifies  the 
apparent  violation.  The  notice  of 
violation  will  concisely  state  the  alleged 
violation  and  will  require  the 
Corporation  or  other  person  subject  to  it, 
within  twenty  (20)  days  of  the  date  of 
the  notice  or  other  specified  time,  to  . 
submit  a  written  explanation  or 
statement  in  reply  including: 

(1)  Corrective  steps  which  have  been 
taken  by  the  Corporation  or  other  person 
and  the  results  achieved; 

(ii)  Corrective  steps  which  will  be 
taken;  and 

(iii)  The  date  when  full  compliance 
will  be  achieved. 

(2)  The  notice  may  require  the 
Corporation  or  other  person  subject  to 
the  jurisdiction  of  the  Commission  to 
admit  or  deny  the  violation  and  to  state 
the  reasons  for  the  violation,  if 
admitted.  It  may  provide  that,  if  an 
adequate  reply  is  not  received  within 
the  time  specified  in  the  notice,  the 
Commission  may  issue  an  order  or  a 
demand  for  information  as  to  why  the 
certificate  should  not  be  modified, 
suspended,  or  revoked  or  why  such 
other  action  as  may  be  proper  should 
not  be  taken. 

(e)  Additional  information.  At  any 
time  after  the  granting  of  a  certificate  of 
compliance  or  approval  of  a  compliance 
plan,  the  Commission  may  require 
further  statements  from  the  Corporation, 
signed  under  oath  or  affirmation,  in 
order  to  enable  the  Commission  to 
determine  whether  the  certificate  or 
approved  compliance  plan  should  be 
modified  or  revoked. 

§76.72  Miscelianeous  procedural  matters. 

(a)  The  filing  of  any  petitions  for 
review  or  any  responses  thereto  are 
governed  by  the  procedural 
requirements  set  forth  in  10  CFR 
2.701(a)  and  (c),  2.708,  2.709,  2.710, 
2.711,  and  2.712.  Additional  guidance 
regarding  the  filing  and  service  of 
petitions  for  review  of  the  Director’s 
decision  and  responses  to  these 
petitions  may  be  provided  in  the 
Director’s  decision  or  by  order  of  the 
Commission. 

(b)  The  Secretary  of  the  Commission 
has  the  authority  to  rule  on  procedural 
matters  set  forth  in  10  CFR  2.772. 

(c)  There  are  no  restrictions  *on  ex 
parte  communications  or  on  the  ability 
of  the  NRC  staff  and  the  Commission  to 
communicate  with  one  another  at  any 
stage  of  the  regulatory  process,  with  the 
exception  that  the  rules  on  ex  parte 
communications  and  separation  of 
functions  set  forth  in  10  CFR  2.780  and 
2.781  apply  to  proceedings  under  10 


CFR  part  2,  subpart  G,  for  imposition  of 
a  civil  penalty. 

(d)  The  procedures  set  forth  in  10  CFR 
2.205,  and  in  10  CFR  part  2,  subpart  G, 
will  be  applied  in  connection  with  NRC 
action  to  impose  a  civil  penalty 
pursuant  to  Section  206  of  the  Energy 
Reorganization  Act  of  1974  and  the 
implementing  regulations  in  10  CFR 
part  21  (Reporting  of  Defects  and 
Noncompliance),  as  authorized  by 
Section  1312(e)  of  the  Atomic  Energy 
Act  of  1954,  as  amended, 

(e)  The  procedures  set  forth  in  10  CFR 
2.206  apply  to  a  request  by  any  person 
to  institute  a  proceeding  pursuant  to 

§  76.70  to  amend,  revoke,  or  suspend  a 
certificate  of  compliance  or  approved 
compliance  plan,  or  for  such  other 
action  as  may  be  proper. 

§  76.74  Computation  and  extension  of 
time. 

(a)  In  computing  any  period  of  time, 
the  day  of  the  act,  event  or  default  after 
which  the  designated  period  of  time 
begins  to  run  is  not  included.  The  last 
day  of  the  period  so  computed  is 
included  unless  it  is  a  Saturday, 

Sunday,  or  legal  holiday  at  the  place 
where  the  action  or  event  is  to  occur,  in 
which  event  the  period  runs  until  the 
end  of  the  next  day  which  is  neither  a 
Saturday,  Sunday,  nor  holiday. 

(b)  Except  as  otherwise  provided  by 

law,  whenever  an  act  is  required  or 
allowed  to  be  done  at  or  within  a 
specified  time,  the  time  fixed  or  the 
period  of  time  prescribed  may  for  good 
cause  be  extended  or  shortened  by  the 
Commission.  — - 

§  76.76  Backf itting. 

(a)(1)  Backfitting  is  defined  as  the 
modification  of,  or  addition  to,  systems, 
structures,  or  components  of  a  plant;  or 
to  the  procedures  or  organization 
required  to  operate  a  plant;  any  of 
which  may  result  from  a  new  or 
amended  provision  in  the  Commission 
rules  or  the  imposition  of  a  regulatory 
staff  position  interpreting  the 
Commission  rules  that  is  either  new  or 
different  from  a  previous  NRC  staff 
position. 

(2)  Except  as  provided  in  paragraph 
(a)(4)  of  this  section,  the  Commission 
shall  require  a  systematic  and 
documented  analysis  pursuant  to 
paragraph  (c)  of  this  section  for  backfits 
which  it  seeks  to  impose. 

(3)  Except  as  provided  in  paragraph 
(a)(4)  of  this  section,  the  Commission 
shall  require  the  backfitting  of  a  plant 
only  when  it  determines,  based  on  the 
analysis  described  in  paragraph  (b)  of 
this  section,  that  there  is  a  substantial 
increase  in  the  overall  protection  of  the 
public  health  and  safety  or  the  common 


defense  and  security  to  be  derived  from 
the  backfit  and  that  the  direct  and 
indirect  costs  of  implementation  for  that 
plant  are  justified  in  view  of  this 
increased  protection. 

(4)  The  provisions  of  paragraphs  (a)(2) 
and  (a)(3)  of  this  section  are 
inapplicable  and,  therefore,  backfit 
analysis  is  not  required  and  the 
standards  in  paragraph  (a)(3)  of  this 
section  do  not  apply  where  the 
Commission  or  staff,  as  appropriate, 
finds  and  declares,  with  appropriately 
documented  evaluation  for  its  finding, 
any  of  the  following: 

(i)  That  a  modification  is  necessary  to 
bring  a  plant  into  compliance  with  a 
certificate  or  the  rules  or  orders  of  the 
Commission,  or  into  conformance  with 
written  commitments  by  the 
Corporation;  or 

(ii)  That  regulatory  action  is  necessary 
to  ensure  that  the  plant  provides 
adequate  protection  to  the  health  and 
safety  of  the  public  and  is  in  accord 
with  the  common  defense  and  security; 
or 

(iii)  That  the  regulatory  action 
involves  defining  or  redefining  what 
level  of  protection  to  the  public  health 
and  safety  or  common  defense  and 
security  should  be  regarded  as  adequate. 

(5)  The  Commission  shall  always 
require  the  backfitting  of  a  plant  if  it 
determines  that  the  regulatory  action  is 
necessary  to  ensure  that  the  plant 
provides  adequate  protection  to  the 
health  and  safety  of  the  public  and  is  in 
accord  with  the  common  defense  and 
security. 

(6)  The  documented  evaluation 
required  by  paragraph  (a)(4)  of  this 
section  must  include  a  statement  of  the 
objectives  of  and  reasons  for  the 
modification  and  the  basis  for  invoking 
the  exception;  If  immediate  effective 
regulatory  action  is  required,  then  the 
documented  evaluation  may  follow, 
rather  than  precede,  the  regulatory 
action. 

(7)  If  there  are  two  or  more  ways  to 
achieve  compliance  writh  a  certificate  or 
the  rules  or  orders  of  the  Commission, 
or  with  written  Corporation 
commitments,  or  there  are  two  or  more 
ways  to  reach  a  level  of  protection 
which  is  adequate,  then  ordinarily  the 
Corporation  is  free  to  choose  the  way 
which  best  suits  its  purposes.  However, 
should  it  be  necessary  or  appropriate  for 
the  Commission  to  prescribe  a  specific 
way  to  comply  with  its  requirements  or 
to  achieve  adequate  protection,  then 
cost  may  be  a  factor  in  selecting  the 
way,  provided  that  the  objective  of 
compliance  or  adequate  protection  is 
met. 

(b)  In  reaching  the  determination 
required  by  paragraph  (a)(3)  of  this 
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section,  the  Commission  will  consider 
how  the  backfit  should  be  scheduled  in 
light  of  other  ongoing  regulatory 
activities  at  the  plant  and,  in  addition, 
will  consider  information  available 
concerning  any  of  the  following  factors 
as  may  be  appropriate  and  any  other 
information  relevant  and  material  to  the 
proposed  backfit: 

(1)  Statement  of  the  specific  objectives 
that  the  proposed  backlit  is  designed  to 
achieve; 

(2)  General  description  of  the  activity 
that  would  be  required  by  the 
Corporation  in  order  to  complete  the 
backfit; 

(3)  Potential  change  in  the  risk  to  the 
public  from  the  accidental  release  of 
radioactive  material; 

(4)  Potential  impact  on  radiological 
exposure  of  facility  employees; 

(5)  Installation  and  continuing  costs 
associated  with  the  backfit,  including 
the  cost  of  plant  downtime; 

(6)  The  potential  safety  impact  of 
changes  in  plant  or  operational 
complexity,  including  the  relationship 
to  proposed  and  existing  regulatory 
requirements; 

(7)  The  estimated  resource  burden  on 
the  NRC  associated  with  the  proposed 
backfit  and  the  availability  of  such 
resources; 

(8)  The  potential  impact  of  differences 
in  plant  type,  design,  or  age  on  the 
relevancy  and  practicality  of  the 
proposed  backfit;  and 

(9)  Whether  the  proposed  backfit  is 
interim  or  final  and,  if  interim,  the 
justification  for  imposing  the  proposed 
backfit  on  an  interim  basis. 

(c)  No  certificate  will  be  withheld 
during  the  pendency  of  backfit  analyses 
required  by  the  Commission’s  rules. 

(d)  The  Executive  Director  for 
Operations  shall  be  responsible  for 
implementation  of  this  section,  and  all 
analyses  required  by  this  section  shall 
be  approved  by  the  Executive  Director 
for  Operations  or  his  or  her  designee. 

Subpart  D — Safety 

§  76.81  Authorized  use  of  radioactive 
material. 

Unless  otherwise  authorized  by  law, 
the  Corporation  shall  confine  its 
possession  and  use  of  radioactive 
material  to  the  locations  and  purposes 
covered  by  the  certificate  and/or 
approved  compliance  plan.  Except  as 
otherwise  provided,  the  certificate  or 
approved  compliance  plan  issued 
pursuant  to  the  requirements  in  this  part 
entitles  the  Corporation  to  receive  title 
to,  own,  acquire,  receive,  possess,  and 
use  radioactive  material  in  accordance 
with  the  certificate. 


§  76.83  T ransfer  of  radioactive  material. 

(a)  The  Corporation  may  not  transfer 
radioactive  material  except  as 
authorized  pursuant  to  this  section. 

(b)  Except  as  otherwise  provided  and 
subject  to  the  provisions  of  paragraphs 
(c)  and  (d)  of  this  section,  the 
Corporation  may  transfer  radioactive 
material: 

(1)  From  one  component  of  the 
Corporation  to  another; 

(2)  To  the  Department; 

(3)  To  the  agency  in  any  Agreement 
State  which  regulates  radioactive 
materials  pursuant  to  an  agreement  with 
the  Commission  under  Section  274  of 
the  Act,  if  the  quantity  transferred  is  not 
sufficient  to  form  a  critical  mass; 

(4)  To  any  person  exempt  from  the 
licensing  requirements  of  the  Act  and 
requirements  in  this  part,  to  the  extent 
permitted  under  the  exemption; 

(5)  To  any  person  in  an  Agreement 
State,  subject  to  the  jurisdiction  of  that 
State,  who  has  been  exempted  from  the 
licensing  requirements  and  regulations 
of  that  State,  to  the  extent  permitted 
under  the  exemption; 

(6)  To  any  person  authorized  to 
receive  the  radioactive  material  under 
terms  of  a  specific  license  or  a  general 
license  or  their  equivalents  issued  by 
the  Commission  or  an  Agreement  State; 

(7)  To  any  person  abroad  pursuant  to 
an  export  license  issued  under  part  110 
of  this  chapter;  or 

(8)  As  otherwise  authorized  by  the 
Commission  in  writing. 

(c)  Before  transferring  radioactive 
material  to  any  party  specified  in 
paragraph  fb)  of  this  section,  the 
Corporation  shall  verify  that  the 
transferee  is  authorized  to  receive  the 
type,  form,  and  quantity  of  radioactive 
material  to  be  transferred. 

(d)  The  following  methods  for  the 
verification  required  by  paragraph  (c)  of 
this  section  are  acceptable: 

(1)  The  Corporation  may  have  in  its 
possession  and  read  a  current  copy  of 
the  transferee’s  specific  license  or 
confirmation  of  registration.  The 
Corporation  shall  retain  a  copy  of  each 
license  or  confirmation  for  3  years  from 
the  date  that  it  was  obtained. 

(2)  The  Corporation  may  have  in  its 
possession  a  written  confirmation  by  the 
transferee  that  the  transferee  is 
authorized  by  license  or  registration 
confirmation  to  receive  the  type,  form, 
and  quantity  of  special  nuclear  material 
to  be  transferred,  specifying  the  license 
or  registration  confirmation  number, 
issuing  agency,  and  expiration  date.  The 
Corporation  shall  retain  the  written 
confirmation  as  a  record  for  3  years  from 
the  date  of  receipt  of  the  confirmation, 

(3)  For  emergency  shipments,  the 
Corporation  may  accept  a  certification 


by  the  transferee  that  he  or  she  is 
authorized  by  license  or  registration 
certification  to  receive  the  type,  form, 
and  quantity  of  special  nuclear  material 
to  be  transferred,  specifying  die  license 
or  registration  number,  issuing  agency, 
and  expiration  date,  provided  that  the 
oral  confirmation  is  confirmed  in 
writing  within  10  days.  The  Corporation 
shall  retain  the  written  confirmation  of 
the  oral  certification  for  3  years  from  the 
date  of  receipt  of  the  confirmation; 

(4)  The  Corporation  may  obtain  other 
sources  of  information  compiled  by  a 
reporting  service  from  official  records  of 
the  Commission  or  the  licensing  agency 
of  an  Agreement  State  as  to  the  identity 
of  licensees  and  the  scope  and 
expiration  dates  of  licenses  and 
registrations.  The  Corporation  shall 
retain  the  compilation  of  information  as 
a  record  for  3  years  from  the  date  that 

it  was  obtained;  or 

(5)  When  none  of  the  methods  of 
verification  described  in  paragraphs  (d) 
(1)  to  (4)  of  this  section  are  readily 
available  or  when  the  Corporation 
desires  to  verify  that  information 
received  by  one  of  these  methods  is 
correct  or  up  to  date,  the  Corporation 
may  obtain  and  record  confirmation 
from  the  Commission  or  the  licensing 
agency  of  an  Agreement  State  that  the 
transferee  is  licensed  to  receive  the 
special  nuclear  material.  The 
Corporation  shall  retain  the  record  of 
confirmation  for  3  years  from  the  date 
the  record  is  made. 

§  76.85  Assessment  of  accidents. 

The  Corporation  shall  perform  an 
analysis  of  potential  accidents  and 
consequences  to  establish  the  basis  for 
limiting  conditions  for  operation  of  the 
plant  with  respect  to  the  potential  for 
releases  of  radioactive  material.  Special 
attention  must  be  directed  to  assurance 
that  plant  operation  will  be  conducted 
in  a  manner  to  prevent  or  to  mitigate  the 
consequences  from  a  reasonable 
spectrum  of  postulated  accidents  which 
include  internal  and  external  events  and 
natural  phenomena  in  order  to  ensure 
adequate  protection  of  the  public  health 
and  safety.  Plant  operating  history 
relevant  to  the  assessment  should  be 
included.  In  performing  this  assessment, 
the  full  range  of  operations  should  be 
considered  including,  but  not 
necessarily  limited  to,  operation  at  the 
maximum  capacity  contemplated.  The 
assessment  must  be  performed  using  an 
expected  release  rate  resulting  from 
anticipated  operational  occurrences  and 
accidents  with  existing  systems  and 
procedures  intended  to  mitigate  the 
release  consequences,  along  with  site 
characteristics,  including  meteorology. 
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to  evaluate  the  offsite  radiological 
consequences. 

§76.87  Technical  safety  requirements. 

(a)  The  Corporation  shall  establish- 
technical  safety  requirements.  In 
establishing  the  requirements,  the 
Corporation  shall  consider  the  analyses 
and  results  of  the  safety  analysis  report 
submitted  pursuant  to  §  76.35. 

(b)  The  format  for  the  technical  safety 
requirements  must  be  appropriate  for 
each  individual  requirement. 

(c)  Appropriate  references  to 
established  procedures  and/ or 
equipment  to  address  each  of  the 
following  safety  topics  must  be  included 
in  technical  safety  requirements: 

(1)  Effects  of  natural  phenomena; 

(2)  Building  and  process  ventilation 
and  offgas; 

(3)  Criticality  prevention; 

(4)  Fire  prevention; 

(5)  Radiation  protection; 

(6)  Radioactive  waste  management; 

(7)  Maintenance; 

(8)  Environmental  protection; 

(9)  Packaging  and  transporting 
nuclear  materials; 

(10)  Accident  analysis; 

(11)  Chemical  safety; 

(12)  Sharing  of  facilities,  structures, 
systems  and  components; 

(13)  Utilities  essential  to  radiological 
safety;  and 

(14)  Operations. 

(d)  Technical  safety  requirements 
must  include  items  in  the  following 
categories: 

(1)  Safety  limits. 

(1)  If  any  safety  limit  is  exceeded, 
corrective  action  must  be  taken  as  stated 
in  the  response  procedures  associated 
with  the  technical  safety  requirements 
or  the  affected  part  of  the  process  must 
be  shut  down  unless  this  action  would 
increase  the  risk  to  the  health  and  safety 
of  the  public  or  plant  personnel. 

(ii)  If  any  safety  limit  is  exceeded,  the 
Corporation  shall  notify  the 
Commission  if  required  by  §  76.120, 
review  the  matter,  and  record  the  results 
of  the  review,  including  the  cause  of  the 
condition  and  the  basis  for  corrective 
action  taken  to  preclude  recurrence. 

(iii)  The  Corporation  shall  retain  the 
record  of  the  results  of  each  review  until 
the  Commission  no  longer  has 
certification  authority. 

(2)  Limiting  control  settings. 

(i)  Where  a  limiting  control  setting  is 
specified  for  a  variable  on  which  a 
safety  limit  has  been  placed,  the  setting 
must  be  so  chosen  that  protective 
action,  either  automatic  or  manual,  will 
correct  the  abnormal  situation  before  a 
safety  limit  is  exceeded.  If,  during 
operation,  the  automatic  alarm  or 
protective  devices  do  not  function  as 


required,  appropriate  action  must  be 
taken  to  maintain  the  variables  within 
the  limiting  control-setting  values  and 
to  repair  promptly  the  automatic 
devices  or  to  shut  down  the  affected 
part  of  the  process. 

(ii)  If,  during  operation,  an  automatic 
alarm  or  protective  device  does  not 
function  as  required,  the  Corporation 
shall  notify  the  Commission  if  required 
by  76.120,  review  the  matter,  and  record 
the  results  of  the  review,  including  the 
cause  of  the  condition  and  the  basis  for 
corrective  action  taken  to  preclude 
recurrence. 

(iii)  The  Corporation  shall  retain  the 
record  of  the  results  of  each  review  until 
the  Commission  no  longer  has 
certification  authority. 

(3)  Limiting  conditions  for  operation. 
When  a  limiting  condition  for  operation 
of  any  process  step  in  the  system  is  not 
met,  the  Corporation  shall  shut  down 
that  part  of  the  operation  or  follow  any 
remedial  action  permitted  by  the 
technical  safety  requirements  until  the 
condition  can  be  met. 

(i)  If  a  limiting  condition  for  operation 
of  any  process  step  in  the  system  is  not 
met,  the  Corporation  shall  notify  the 
Commission  if  required  by  §  76.120, 
review  the  matter,  and  record  the  results 
of  the  review,  including  the  cause  of  the 
condition  and  the  basis  for  corrective 
action  taken  to  preclude  recurrence. 

(ii)  The  Corporation  shall  retain  the 
record  of  the  results  of  each  review  until 
the  Commission  no  longer  has 
certification  authority. 

(4)  Design  features.  Design  features  to 
be  included  are  those  systems, 
components,  or  structures  of  the  plant 
which,  if  altered  or  modified,  would 
have  a  significant  effect  on  safety  and 
are  not  covered  in  categories  described 
in  paragraphs  (d)  (1),  (2),  and  (3)  of  this 
section. 

(5)  Surveillance  requirement. 

(6)  Administrative  controls. 

§  76.89  Criticality  accident  requirements. 

(a)  The  Corporation  must  maintain 
and  operate  a  criticality  monitoring  and 
audible  alarm  system  meeting  the 
requirements  of  paragraph  (b)  of  this 
section  in  all  areas  of  the  facility.  The 
Corporation  may  describe  for  the 
approval  of  the  Commission  defined 
areas  to  be  excluded  from  the 
monitoring  requirement.  This  submittal 
must  describe  the  measures  that  will  be 
used  to  ensure  against  criticality, 
including  kinds  and  quantities  of 
material  that  will  be  permitted  and 
measures  that  will  be  used  to  control 
those  kinds  and  quantities  of  material. 

(b)  The  system  must  detect  and 
annunciate  a  criticality  that  produces  an 
absorbed  dose  in  soft  tissue  of  20  rads 


of  combined  neutron  and  gamma 
radiation  at  an  unshielded  distance  of  2 
meters  from  the  reacting  material  within 
1  minute.  Coverage  of  all  monitored 
areas  must  be  provided  by  two 
detectors. 

§76.91  Emergency  planning. 

The  Corporation  shall  establish, 
maintain,  and  be  prepared  to  follow  a 
written  emergency  plan.  The  emergency 
plan  submitted  under  §  76.35(d)  must 
include  the  following  information: 

(a)  Plant  description.  A  brief 
description  of  the  plant  and  area  near 
the  plant  site. 

(b)  Types  of  accidents.  An 
identification  of  each  type  of  radioactive 
materials  accident  for  which  protective 
actions  may  be  needed. 

(c)  Classification  of  accidents.  A 
system  for  classifying  accidents  as  alerts 
or  site  area  emergencies. 

(d)  Detection  of  accidents. 
Identification  of  the  means  of  detecting 
each  type  of  accident  in  a  timely 
manner. 

(e)  Mitigation  of  consequences.  A 
brief  description  of  the  means  and 
equipment  for  mitigating  the 
consequences  of  each  type  of  accident, 
including  those  provided  to  protect 
workers  onsite,  and  a  description  of  the 
program  for  maintaining  the  equipment 

(f)  Assessment  of  releases.  A  brief 
description  of  the  methods  and 
equipment  to  assess  releases  of 
radioactive  materials. 

(g)  Responsibilities.  A  brief 
description  of  the  responsibilities  of  all 
individuals  supporting  emergency 
response  should  an  accident  occur, 
including  identification  of  personnel 
responsible  for  promptly  notifying 
offsite  response  organizations  and  the 
NRC,  as  well  as  a  brief  description  of 
responsibilities  for  developing, 
maintaining,  and  updating  the  plan. 

(h)  Notification  and  coordination.  A 
commitment  to  and  a  brief  description 
of  the  means  to  promptly  notify  offsite 
response  organizations,  including  the 
request  for  offsite  assistance  and 
medical  assistance  for  the  treatment  of 
contaminated  injured  onsite  workers 
when  appropriate.  A  control  point  must 
be  established.  The  notification  and 
coordination  must  be  planned  so  that 
unavailability  of  some  personnel,  parts 
of  the  plant,  and  some  equipment  does 
not  prevent  the  notification  and 
coordination.  The  Corporation  shall  also 
commit  to  notify  the  NRC  Operations 
Center  immediately  after  notification  of 
the  appropriate  offsite  response 
organizations  and  not  later  than  1  hour 
after  the  Corporation  declares  an 
emergency  These  reporting 
requirements  do  not  supersede  or 
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release  the  Corporation  from  complying 
with  the  requirements  under  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986,  Title  111. 
Public  Law  99-499.  or  other  State  or 
Federal  reporting  requirements. 

(i)  Information  to  be  communicated.  A 
brief  description  of  the  plant  status, 
radioactive  releases,  and  recommended 
protective  actions,  if  necessary,  to  be 
provided  to  offsite  response 
organizations  and  to  the  NRC. 

fj)  Training.  A  brief  description  of  the 
frequency,  performance  objectives,  and 
plans  for  the  training  that  the 
Corporation  will  provide  workers  on 
how  to  respond  to  an  emergency 
including  any  special  instructions, 
briefings,  and  orientation  tours  the 
Corporation  would  offer  to  fire,  police, 
medical,  and  other  emergency 
personnel.  The  training  must  familiarize 
personnel  with  site-specific  emergency 
procedures.  The  training  must  also 
prepare  site  personnel  for  their 
responsibilities  for  the  accident 
scenarios  postulated  as  most  probable 
for  the  specific  site,  including  the  use  of 
team  training  for  these  accident 
scenarios. 

(k)  Safe  shutdown.  A  brief  description 
of  the  means  of  restoring  the  plant  to  a 
safe  condition  after  an  accident. 

(l)  Exercises.  Provisions  for 
conducting  quarterly  communications 
checks  with  offsite  response 
organizations  and  biennial  onsite 
exercises  to  test  response  to  simulated 
emergencies.  Quarterly  communications 
checks  with  offsite  response 
organizations  must  include  the  check 
and  update  of  all  necessary  telephone 
numbers.  The  Corporation  shall  invite 
offsite  response  organizations  to 
participate  in  the  biennial  exercises. 
Participation  of  offsite  response 
organizations  in  biennial  exercises, 
although  recommended,  is  not  required. 
Exercises  must  use  accident  scenarios 
postulated  as  most  probable  for  the 
specific  site  and  the  accident  scenarios 
must  not  be  made  known  to  most 
exercise  participants.  The  Corporation 
shall  critique  each  exercise  using 
individuals  that  do  not  have  direct 
implementation  responsibility  for  the 
plan.  Critiques  of  exercises  must 
evaluate  the  appropriateness  of  the  plan, 
emergency  procedures,  facilities, 
equipment,  training  of  personnel,  and 
overall  effectiveness  of  the  response. 
Deficiencies  found  by  the  critiques  must 
be  corrected. 

(m)  Hazardous  chemicals. 
Confirmation  that  the  Corporation  has 
met  its  responsibilities  under  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986,  Title  III. 
Public  Law  99—499,  if  applicable  to  the 


Corporation’s  activities  at  the  proposed 
place  of  use  of  the  special  nuclear 
material. 

(n)  Comment  from  offsite  response 
organizations.  The  Corporation  shall 
allow  the  offsite  response  organizations 
expected  to  respond  in  case  of  an 
accident  60  days  to  comment  on  the 
emergency  plan  before  submitting  it  to 
NRC  with  the  initial  certification 
application.  The  Corporation  shall 
provide  any  comments  received  within 
the  60  days  to  the  NRC  with  the 
emergency  plan. 

(o)  Changes  to  emergency  plan.  The 
Corporation  may  make  changes  to  the 
emergency  plan  without  prior 
Commission  approval  if  the  changes  do 
not  decrease  the  effectiveness  of  the 
plan.  The  Corporation  shall  furnish 
these  changes  to  the  NRC  in  accordance 
with  §  76.5  and  to  affected  offsite 
response  organizations  within  6  months 
after  the  change  is  made. 

§76.93  Quality  assurance. 

The  Corporation  shall  establish, 
maintain,  and  execute  a  quality 
assurance  program  satisfying  each  of  the 
applicable  requirements  of  ASME  NQA- 
1-1989,  “Quality  Assurance  Program 
Requirements  for  Nuclear  Facilities,”  or 
satisfying  acceptable  alternatives  to  the 
applicable  requirements.  The 
Corporation  shall  execute  the  criteria  in 
a  graded  approach  to  an  extent  that  is 
commensurate  with  the  importance  to 
safety. 

§76.95  Training. 

A  training  program  must  be 
established,  implemented,  and 
maintained  for  individuals  relied  upon 
to  operate,  maintain,  or  modify  the 
GDPs  in  a  safe  manner.  The  training 
program  shall  be  based  on  a  systems 
approach  to  training  that  includes  the 
following: 

(a)  Systematic  analysis  of  the  jobs  to 
be  performed. 

(bl  Learning  objectives  derived  from 
the  analysis  which  describe  desired 
performance  after  training. 

(c)  Training  design  and 
implementation  based  on  the  learning 
objectives. 

(d)  Evaluation  of  trainee  mastery'  of 
the  objectives  during  training. 

(e)  Evaluation  ana  revision  of  the 
training  based  on  the  performance  of 
trained  personnel  in  the  job  setting. 

Subpart  E — Safeguards  and  Security 

§  76.1 1 1  Physical  security,  material  control 
and  accounting,  and  protection  of  certain 
information. 

Nuclear  Regulatory  Commission 
regulations  that  will  be  used  for 


certification  of  the  Corporation  2  for 
physical  security  and  material  control 
and  accounting  are  contained  in  Title  10 
of  the  Code  of  Federal  Regulations  as 
described  in  this  subpart.  The 
regulations  referenced  in  this  subpart 
contain  requirements  for  physical 
security  and  material  control  and 
accounting  for  formula  quantities  of 
strategic  special  nuciear  material 
(Category'  I),  special  nuclear  material  of 
moderate  strategic  significance 
(Category  II),  and  special  nuclear 
material  of  low  strategic  significance 
(Category  III),  and  for  protection  of 
Restricted  Data,  National  Security 
Information,  Safeguards  Information, 
and  information  designated  by  the  U.S. 
Department  of  Energy  as  uncontrolled 
classified  Nuclear  Information. 

§  76.1 13  Formula  quantities  of  strategic 
special  nuclear  material— Category  I. 

(a)  The  requirements  for  material 
control  and  accounting  for  formula 
quantities  of  strategic  special  nuclear 
material  (Category  I)  are  contained  in 
§§  70.51,  74.11,  74.13,  74.15,  74.17. 
74.51,  74.53,  74.55,  74.57,  74.59,  74.81, 
and  74.82. 

(b)  The  requirements  for  physical 
security  for  formula  quantities  of 
strategic  special  nuclear  material 
(Category  1)  are  contained  in  §§  70.22(h). 
73.20,  73.40,  73.45,  73.46,  73.70,  and 
73.71. 

(c)  The  requirements  for  the 
protection  of  Safeguards  Information 
pertaining  to  formula  quantity  of 
strategic  special  nuclear  material 
(Category  I)  are  contained  in  §  73.21. 
Information  designated  by  the  U.S. 
Department  of  Energy  as  uncontrolled 
classified  Nuclear  Information  must  be 
protected  at  a  level  equivalent  to  that 
accorded  Safeguards  Information. 

(d)  The  Corporation  may  neither 
transport  Category  I  material  offsite  nor 
deliver  Category  I  material  to  a  carrier 
for  transport  offsite. 

§  76.1 1 5  Special  nuclear  material  of 
moderate  strategic  significance — Category 
II. 

(a)  The  requirements  for  material 
control  and  accounting  for  special 
nuclear  material  of  moderate  strategic 
significance  (Category  II)  are  contained 
in  §§  70.51,  70.52,  70.53,  70.54,  70.57. 
70.58,  74.11.  74.13,  74.15,  74.17,  74.81. 
and  74.82  of  this  chapter. 

(b)  The  requirements  for  physical 
security  for  special  nuclear  material  of 
moderate  strategic  significance 


2  For  the  purpose  of  this  subpart,  the  terms 
“licensee”  or  "license”  used  in  parts  70.  73,  and  74 
of  this  chapter,  mean,  respectively,  the  Corporation, 
or  the  certificate  of  compliance  or  approved 
compliance  plan. 
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(Category  II)  are  contained  in  §§  73.67, 
and  73.71  of  this  chapter. 

(c)  The  Corporation  may  neither 
transport  Category  II  material  offsite  nor 
deliver  Category  II  material  to  a  carrier 
for  transport  offsite. 

§  76.1 17  Special  nuclear  material  ot  low 
strategic  significance— Category  III. 

(a)  The  requirements  for  material 
control  and  accounting  for  special 
nuclear  material  of  low  strategic 
significance  (Category  III)  are  contained 
in  §§  70.51,  74.11,  74.13,  74.15,  74.17, 
74.33,  74.81,  and  74.82  of  this  chapter. 
However,  inventories  of  uranium 
outside  of  the  enrichment  processing 
equipment  conducted  at  least  every  370 
days  are  deemed  to  satisfy  the 
requirements  of  §  70.51(d). 

(b)  The  requirements  for  physical 
security  for  special  nuclear  material  of 
low  strategic  significance  (Category  III) 
are  contained  in  §§  73.67,  73.71,  and 
73.74  of  this  chapter. 

§76.119  Security  facility  approval  and 
safeguarding  of  National  Security 
Information  and  Restricted  Data. 

The  requirements  for  security  facility 
approval  and  for  safeguarding  of 
classified  matter  are  contained  in  part 
95  of  this  chapter.  For  the  purpose  of 
this  subpart,  the  term  "licensee”  or 
“license”  used  in  part  95  of  this  chapter 
means,  respectively,  the  corporation,  or 
the  certificate  of  compliance  or 
approved  compliance  plan. 

Subpart  F — Reports  and  Inspections 

§  76.1 20  Reporting  requirements. 

(a)  Immediate  report.  The  Corporation 
shall  notify  the  NRC  Operations  Center3 
within  1  hour  after  discovery  of: 

(1)  A  criticality  event; 

(2)  Any  loss,  other  than  normal 
operating  loss,  of  special  nuclear 
material; 

(3)  Any  theft  or  unlawful  diversion  of 
special  nuclear  material  which  the 
Corporation  is  authorized  to  possess  or 
any  incident  in  which  an  attempt  has 
been  made  or  is  believed  to  have  been 
made  to  commit  a  theft  or  unlawful 
diversion  of  special  nuclear  material;  or 

(4)  An  emergency  condition  that  has 
been  declared  an  alert  or  site  area 
emergency. 

(b)  Four-hour  report.  The  Corporation 
shall  notify  the  NRC  Operations  Center 
as  soon  as  possible  but  not  later  than  4 
hours  after  discovery  of  an  event 4  that 
prevents  immediate  protective  actions 
necessary  to  avoid  releases  or  exposures 


3  The  commercial  telephone  number  for  the  NRC 
Operations  Center  is  (301)  816-5100  or  (301)951- 
0550,  FAX  (301)  816-5151. 

4Events  may  include  fires,  explosions, 
radiological  releases,  etc. 


to  radiation  or  radioactive  materials  that 
could  exceed  regulatory  limits. 

(c)  Twenty-four  hour  report.  The 
Corporation  shall  notify  the  NRC 
Operations  Center  within  24  hours  after 
the  discovery  of  any  of  the  following 
events  involving  radioactive  material: 

(1)  An  unplanned  contamination 
event  that: 

(1)  Requires  access  to  the 
contaminated  area,  by  workers  or  the 
public,  to  be  restricted  for  more  than  24 
hours  by  imposing  additional 
radiological  controls  or  by  prohibiting 
entry  into  the  area; 

(ii)  Involves  a  quantity  of  material 
greater  than  five  times  the  lowest  annual 
limit  on  intake  specified  in  appendix  B 
to  §§  20.1001  through  20.2402  of  10  CFR 
part  20  for  the  material;  and 

(iii)  Causes  access  to  the 
contaminated  area  to  be  restricted  for 
any  reason  other  than  to  allow  isotopes 
with  a  half-life  of  less  than  24  hours  to 
decay  prior  to  decontamination. 

(2)  An  event  in  which  equipment  is 
disabled  or  fails  to  function  as  designed 
when: 

(i)  The  equipment  isTequired  by  a 
Technical  Safety  Requirement  to 
prevent  releases,  prevent  exposures  to 
radiation  and  radioactive  materials 
exceeding  specified  limits,  mitigate  the 
consequences  of  an  accident,  or  restore 
this  facility  to  a  preestablished  safe 
condition  after  an  accident; 

(ii)  The  equipment  is  required  by  a 
Technical  Safety  Requirement  to  be 
available  and  operable  and  either 
should  have  been  operating  or  should 
have  operated  on  demand;  and 

(iii)  No  redundant  equipment  is 
available  and  operable  to  perform  the 
required  safety  function. 

(3)  An  event  that  requires  unplanned 
medical  treatment  at  a  medical  facility 
of  an  individual  with  radioactive 
contamination  on  the  individual’s 
clothing  or  body. 

(4)  A  fire  or  explosion  damaging  any 
radioactive  material  or  any  device, 
container,  or  equipment  containing 
radioactive  material  when: 

(i)  The  quantity  of  material  involved 
is  greater  than  five  times  the  lowest 
annual  limit  on  intake  specified  in 
appendix  B  to  §§  20.1001  through 
20.2402  of  10  CFR  part  20  for  the 
material;  and 

(ii)  The  damage  affects  the  integrity  of 
the  radioactive  material  or  its  container. 

(d)  Preparation  and  submission  of 
reports.  Reports  made  by  the 
Corporation  in  response  to  the 
requirements  of  this  section  must  be 
made  as  follows: 

(1)  Operations  Center  reports.  The 
Corporation  shall  make  reports  required 
by  paragraphs  (a),  (b),  and  (c)  of  this 


section  by  telephone  to  the  NRC 
Operations  Center.  To  the  extent  that 
the  information  is  available  at  the  time 
of  notification,  the  information  provided 
in  these  reports  must  include: 

(1)  The  caller’s  name  and  call  back 
telephone  number; 

(ii)  A  description  of  the  event, 
including  date  and  time; 

(iii)  The  exact  location  of  the  event; 

(iv)  The  isotopes,  quantities,  and 
chemical  and  physical  form  of  the 
material  involved; 

(v)  Any  personnel  radiation  exposure 
data  available;  and 

(vi)  A  description  of  any  actions  taken 
in  response  to  the  event. 

(2)  Written  report.  A  report  required 
by  paragraph  (a),  (b)  or  (c)  of  this  section 
must  be  followed  by  a  written  report 
within  30  days  of  the  initial  report. 
Written  reports  prepared  pursuant  to 
other  regulations  may  be  submitted  to 
fulfill  this  requirement  if  the  reports 
contain  all  of  the  necessary  information 
and  the  appropriate  distribution  is 
made.  These  written  reports  must  be 
sent  to  the  U.S.  Nuclear  Regulatory 
Commission,  Document  Control  Desk, 
Washington,  DC  20555-0001,  with  a 
copy  to  the  NRC  Region  III  Office  listed 
in  appendix  D  of  part  20  of  this  chapter 
and  the  Resident  Inspector.  The  reports 
must  include  the  following  information: 

(i)  A  description  of  the  event, 
including  the  probable  cause  and  the 
manufacturer  and  model  number  (if 
applicable)  of  any  equipment  that  failed 
or  malfunctioned; 

(ii)  The  exact  location  of  the  event; 

(iii)  A  description  of  isotopes, 
quantities  and  chemical  and  physical 
form  of  the  material  involved; 

(iv)  The  date  and  time  of  the  event; 

(v)  The  causes,  including  the  direct 
cause,  the  contributing  cause,  and  the 
root  cause; 

(vi)  Corrective  actions  taken  or 
planned  and  the  results  of  any 
evaluations  or  assessments; 

(vii)  The  extent  of  exposure  of 
individuals  to  radiation  or  to  radioactive 
materials  without  identification  of 
individuals  by  name;  and 

(viii)  Lessons  learned  from  the  event. 

§76.121  Inspections. 

(a)  The  Corporation  shall  afford  to  the 
Commission  opportunity  to  inspect  the 
premises  and  plants  under  the 
Corporation’s  control  where  radioactive 
material  is  used,  produced,  or  stored. 

(b)  The  Corporation  shall  make 
available  to  the  Commission  for 
inspection  records  kept  pertaining  to 
receipt,  possession,  use,  acquisition, 
import,  export,  or  transfer  of  radioactive 
material. 

(c) (1)  The  Corporation  shall  provide 
rent-free  office  space  for  the  exclusive 
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use  of  Commission  inspection  personnel 
upon  request  by  the  Director,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
or  the  NRC  Region  III  Administrator. 
Heat,  air  conditioning,  light,  electrical 
outlets,  and  janitorial  services  must  be 
furnished  by  the  Corporation.  The  office 
must  be  convenient  to  and  have  full 
access  to  the  plant,  and  must  provide 
the  inspector  both  visual  and  acoustic 
privacy. 

(2)  The  space  provided  must  be 
adequate  to  accommodate  the  NRC 
resident  inspection  staff,  a  part-time 
secretary,  and  transient  NRC  personnel. 
Space  must  be  generally  commensurate 
with  other  office  facilities  at  the  site. 

The  office  space  that  is  provided  must 
be  subject  to  the  approval  of  the 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  or  the  NRC 
Region  III  Office.  All  furniture,  supplies, 
and  communication  equipment  will  be 
furnished  by  the  Commission. 

(3)  The  Corporation  shall  afford  any 
NRC  resident  inspector  assigned  to  that 
site  or  other  NRC  inspectors  identified 
by  the  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  or  the 
NRC  Region  III  Administrator,  as  likely 
to  inspect  the  plant,  immediate, 
unfettered  access  equivalent  to  access 
provided  regular  plant  employees, 
following  proper  identification  and 
compliance  with  applicable  access 
control  measures  for  security, 
radiological  protection,  and  personal 
safety. 

§76.123  Tests. 

The  Corporation  shall  perform,  or 
permit  the  Commission  to  perform,  any 
tests  the  Commission  deems  appropriate 
or  necessary  for  administration  of  the 
requirements  in  this  part.  These  tests 
include  tests  of: 

(a)  Radioactive  material; 

(b)  Facilities  where  radioactive 
material  is  utilized,  produced  or  stored; 

(c)  Radiation  detection  and 
monitoring  instruments;  and 

(d)  Other  equipment  and  devices  used 
in  connection  with  the  production, 
utilization,  or  storage  of  radioactive 
material. 

Subpart  G— Enforcement 

§76.131  Violations. 

(a)  The  Commission  may  obtain  an 
injunction  or  other  court  order  to 
prevent  a  violation  of  the  provisions  of: 

(1)  The  Atomic  Energy  Act  of  1954,  as 
amended, 

(2)  Title  II  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended; 

(3)  Title  XI  of  the  Energy  Policy  Act 
of  1992,  as  amended; 


(4)  A  regulation  or  order  issued 
pursuant  to  those  Acts. 

(b)  The  Commission  may  obtain  a 
court  order  for  the  payment  of  a  civil 
penalty  imposed  under  Section  1312(e) 
of  the  Atomic  Energy  Act  of  1954,  as 
amended,  and  Section  206  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended;  and  for  a  violation  of  Section 
206  of  the  Energy  Reorganization  Act  of 
1974,  as  amended. 

§76.133  Criminal  penalties. 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  provides  for 
criminal  sanctions  for  willful  violation 
of,  attempted  violation  of,  or  conspiracy 
to  violate,  any  regulation  issued  under 
Section  161b  or  161i  of  the  Act.  For 
purposes  of  Section  223,  all  the 
regulations  in  part  76  are  issued  under 
Section  161b  or  161i  except  for  the 
sections  listed  in  paragraph  (b)  of  this 
section. 

(b)  The  regulations  in  part  76  that  are 
not  issued  under  Section  161b  or  161i 
for  the  purposes  of  Section  223  are  as 
follows:  §§  76.1,  76.2,  76.4,  76.5,  76.6, 
76.23,  76.33,  76.35t  76.37,  76.39,  76.41, 
76.43,  76.45,  76.53,  76.55,  76.60,  76.62, 
76.64,  76.70,  76.72,  76.131,  and  76.133. 

PART  95— SECURITY  FACILITY 
APPROVAL  AND  SAFEGUARDING  OF 
NATIONAL  SECURITY  INFORMATION 
AND  RESTRICTED  DATA 

20.  The  authority  citation  for  part  95 
is  revised  to  read  as  follows: 

Authority:  Secs.  145, 161,  68  Stat.  942, 

948,  as  amended  (42  U.S.C.  2165,  2201);  sec. 
201,  88  Stat.  1242,  as  amended,  sec.  1701, 

106  Stat.  2951,  2952,  2953  (42  U.S.C.  5841, 
2297f);  E.0. 10865,  as  amended,  3  CFR 1959- 
1963  COMP.,  p.  398  (50  U.S.C.  401,  note); 

E.O.  12356,  47  FR  14874,  April  6, 1982. 

21.  Section  95.1  is  revised  to  read  as 
follows: 

§95.1  Purpose. 

The  regulations  in  this  part  establish 
procedures  for  obtaining  security 
facility  approval  and  for  safeguarding 
matter  revealing  Secret  and  Confidential 
National  Security  Information  and 
Restricted  Data  received  or  developed  in 
conjunction  with  activities  licensed  or 
regulated  by  the  Commission.  This  part 
does  not  apply  to  Top  Secret 
information  since  no  such  information 
may  be  forwarded  to  licensees  or  others 
within  the  scope  of  an  NRC  license  or 
certificate. 

22.  Section  95.3  is  revised  to  read  as 
follows: 

§  95.3  Scope. 

The  regulations  in  this  part  apply  to 
licensees  and  others  regulated  by  the 
Commission,  including,  in  accordance 


with  10  CFR  76.60,  persons  required  to 
obtain  a  certificate  of  compliance  or  an 
approved  compliance  plan  under  part 
76  of  this  chapter,  or  their  contractors, 
who  may  require  access  to  National 
Security  Information  and/or  Restricted 
Data  used,  processed,  stored, 
reproduced,  transmitted  or  handled  in 
connection  with  a  license  or  application 
for  a  license  or  in  connection  with  a 
certificate,  application  for  a  certificate 
or  an  approved  compliance  plan  under 
part  76  of  this  chapter. 

23.  Section  95.5  is  amended  by 
removing  the  definitions  Access 
authorization,  “L”  access  authorization, 
and  “Q”  access  authorization,  and 
adding  the  definitions  of  NRC  access 
authorization,  NRC  “L”  access 
authorization,  and  NRC  “Q”  access 
authorization,  in  alphabetical  order  to 
read  as  follows: 

§95.5  Definitions. 
***** 

NRC  access  authorization  means  an 
administrative  determination  that  an 
individual  (including  a  consultant)  who 
is  employed  by  or  an  applicant  for 
employment  with  the  NRC,  NRC 
contractors,  agents,  and  licensees  of  the 
NRC,  or  other  person  designated  by  the 
Executive  Director  for  Operations,  is 
eligible  for  a  security  clearance  for 
access  to  Restricted  Data  or  National 
Security  Information. 

NRC  “L”  access  authorization  means 
an  access  authorization  granted  by  the 
Commission  which  is  normally  based 
on  a  national  agency  check  and  credit 
investigation  (NAC&C)  or  national 
agency  check,  inquiries  and  credit 
investigation  (NACIC)  conducted  by  the 
Office  of  Personnel  Management. 

NRC  “Q"  access  authorization  means 
an  access  authorization  granted  by  the 
Commission  based  on  a  full  field 
investigation  conducted  by  the  Office  of 
Personnel  Management,  the  Federal 
Bureau  of  Investigation,  or  other  U.S. 
Government  agency  which  conducts 
personnel  security  investigations. 
***** 

24.  In  §  95.15,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§  95.15  Approval  for  processing  licensees 
and  others  for  security  facility  approval. 

(a)  A  licensee  or  other  persons  subject 
to  part  95  who  have  a  need  to  use, 
process,  store,  reproduce,  transmit,  or 
handle  matter  revealing  National 
Security  Information  and/or  Restricted 
Data  at  any  location  in  connection  with 
Commission  related  activities  shall 
promptly  request  an  NRC  security 
facility  approval. 

(b)  The  request  must  include  the 
following  information:  The  name  of  the 
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facility;  the  location  of  the  facility;  a 
security  plan  outlining  the  facility’s 
proposed  security  procedures  and 
controls  for  the  protection  of  matter 
revealing  National  Security  Information 
and/or  Restricted  Data;  a  floor  plan  of 
the  area  in  which  the  matter  is  to  be 
used,  processed,  stored,  reproduced, 
transmitted,  or  handled. 
***** 

25.  In  §  95.25,  the  introductory  text  of 
paragraph  (a)  and  paragraphs  (a)(1)  and 
(2)  are  revised  to  read  as  follows: 

§  95.25  Protection  of  National  Security 
Information  and  Restricted  Data  in  storage. 

(a)  Protection  of  secret  matter.  (1) 
Secret  matter  while  unattended  or  not  in 
actual  use  must  be  stored  in  locked 
security  containers  protected  by  an 
NRC-approved  intrusion  alarm  or  by 
protective  personnel. 

(2)  Protective  personnel  must  be  used 
where  matter  revealing  National 
Security  Information  or  Restricted  Data 
cannot  be  adequately  safeguarded 
during  working  hours  by  employees  or 
during  nonworking  hours  by  an 
intrusion  alarm  system.  In  either  case, 
protective  personnel  must  be  capable  of 
responding  within  15  minutes. 
***** 

26.  Section  95.31  is  revised  to  read  as 
follows: 

§  95.31  Protective  personnel. 

Whenever  protective  personnel  are 
used  to  protect  National  Security 
Information  and/or  Restricted  Data,  they 
shall: 

(a)  Possess  an  “L”  access 
authorization  (or  Department  of  Defense 
or  DOE  equivalent)  if  the  licensee  or 
other  person  possesses  matter  classified 
as  Confidential  National  Security 
Information,  Confidential  Restricted 
Data  or  Secret  National  Security 
Information. 

(b)  Possess  a  “Q”  access  authorization 
(or  Department  of  Defense  or  DOE 
equivalent)  if  the  licensee  or  other 
person  possesses  matter  classified  as 
Secret  Restricted  Data  and  the  protective 
personnel  require  access  as  part  of  their 
regular  duties. 

27.  Section  95.33  is  revised  to  read  as 
follows: 

§95.33  Security  education. 

A  security  education  program  must  be 
established  and  maintained  by  the 
licensee  or  other  persons  subject  to  part 
95  which  employs  individuals 
possessing  a  U.S.  Government  personnel 
security  access  authorization.  The 
program  must  include  consideration 
and  coverage  of  personnel  access 
authorization  requirements,  the  physical 
security  features  of  the  facilities,  the 


classified  nature  of  the  work,  and  the 
classification  and  sensitivity  of  the 
matter.  In  addition,  the  program  must 
include  an  explanation  of  the  contents 
of  the  “Classified  Information 
Nondisclosure  Agreement”  (SF  312)  and 
the  procedures  to  be  followed  in 
ascertaining  whether  other  persons  to 
whom  they  contemplate  disclosing 
classified  information  have  been 
approved  for  access  to  such  information. 
The  procedures  include  verification  of 
the  individual’s  level  of  access 
authorization  and  determining  whether 
the  individual  to  whom  the  information 
is  to  be  disclosed  has  an  established 
need-to-know.  Each  security  education 
program  must  provide  for  the  security 
orientation  and  continuing  security 
education  of  employees,  and  for  the 
appropriate  security  instruction  of 
terminating  employees.  Records 
reflecting  an  individual’s  initial  and 
refresher  security  orientations  and 
security  termination  must  be 
maintained  for  3  years  after  termination 
of  the  individual’s  access  authorization. 

28.  Section  95.35  is  revised  to  read  as 
follows: 

§  95.35  Access  to  matter  classified  as 
National  Security  Information  and 
Restricted  Data. 

(a)  Except  as  the  Commission  may 
authorize,  no  person  subject  to  the 
regulations  in  this  part  may  receive  or 
may  permit  any  individual  to  have 
access  to  matter  revealing  Secret  or 
Confidential  National  Security 
Information  or  Restricted  Data  unless 
the  individual  has: 

(1) (i)  A  “Q”  access  authorization 
which  permits  access  to  matter 
classified  as  Secret  and  Confidential 
Restricted  Data  or  Secret  and 
Confidential  National  Security 
Information  which  includes  intelligence 
information,  CRYPTO  (i.e., 
cryptographic  information)  or  other 
classified  communications  security 
(COMSEC)  information,  or 

(ii)  An  “L”  access  authorization 
which  permits  access  to  matter 
classified  as  Confidential  Restricted 
Data  and  Secret  and  Confidential 
National  Security  Information  other 
than  that  noted  in  paragraph  (a)(l)(i)  of 
this  section  except  that  access  to  certain 
Confidential  COMSEC  information  is 
permitted  as  authorized  by  a  National 
Communications  Security  Committee 
waiver  dated  February  14, 1984. 

(2)  An  established  “need-to-know”  for 
the  matter  (See  Definitions,  §  95.5). 

(3)  NRC-approved  storage  facilities  if 
classified  documents  or  material  are  to 
be  transmitted  to  the  individual. 

(b)  Matter  classified  as  National 
Security  Information  or  Restricted  Data 


shall  not  be  released  by  a  licensee  or 
other  person  subject  to  part  95  to  any 
personnel  other  than  properly  access 
authorized  Commission  licensee 
employees,  or  other  individuals 
authorized  access  by  the  Commission. 

(c)  Access  to  matter  which  is  National 
Security  Information  at  NRC-licensed 
facilities  or  NRC-certified  facilities  by 
authorized  representatives  of  IAEA  is 
permitted  in  accordance  with  §  95.36. 

29.  In  §  95.36,  the  section  heading  and 
paragraphs  (a)  and  (e)  are  revised  to  read 
as  follows: 

§  95.36  Access  by  representatives  of  the 
International  Atomic  Energy  Agency  or  by 
participants  in  other  international 
agreements. 

(a)  Based  upon  written  disclosure 
authorization  from  the  Division  of 
Security  that  an  individual  is  an 
authorized  representative  of  the 
International  Atomic  Energy  Agency 
(IAEA),  and  that  the  individual  is 
authorized  to  make  visits  or  inspections 
in  accordance  with  the  US/IAEA 
Safeguards  Agreement,  a  licensee  or 
other  person  subject  to  part  95  will 
permit  the  individual  (upon 
presentation  of  the  credentials  specified 
in  §  75.7  of  this  chapter  and  any  other 
credentials  identified  in  the  disclosure 
authorization)  to  have  access  to  matter 
which  is  National  Security  Information 
(NSI)  which  is  relevant  to  the  conduct 
of  a  visit  or  inspection.  A  disclosure 
authorization  under  this  section  does 
not  authorize  a  licensee  or  other  persons 
subject  to  part  95  to  provide  access  to 
Restricted  Data. 

***** 

(e)  Licensees  or  other  persons  subject 
to  part  95,  with  the  prior  concurrence  of 
the  NRC’s  Division  of  Security,  shall 
take  such  measures  as  may  be  necessary 
to  preclude  access  to  classified  matter 
by  participants  of  other  international 
agreements  unless  specifically  provided 
for  under  the  terms  of  a  specific 
agreement. 

30.  In  §  95.37,  the  section  heading  and 
paragraph  (a)  are  revised  to  read  as 

follows: 

§  95.37  Classification  and  marking  of 
matter. 

(a)  Classification.  Licensees  or  other 
persons  subject  to  part  95  shall  classify 
and  mark  classified  matter  as  National 
Security  Information  or  Restricted  Data, 
as  appropriate,  in  accordance  with 
classification  guidance  provided  by 
NRC  as  part  of  the  security  facility 
approval.  If  a  person  or  facility 
generates  or  possesses  information 
which  is  believed  to  be  classified  based 
on  guidance  provided  by  NRC  or  by 
derivation  from  classified  matter,  but 
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which  no  authorized  classifier  has 
determined  to  be  classified,  it  must  be 
protected  and  marked  with  the 
appropriate  classification  markings 
pending  review  and  signature  of  an  NRC 
authorized  classifier.  This  final 
determination  should  be  made  within 
30  working  days.  The  licensee  or  other 
person  subject  to  part  95  shall  protect 
the  matter  as  National  Security 
Information  or  Restricted  Data  of  the 
highest  classification  at  issue  while 
awaiting  a  final  determination. 
***** 

31.  Section  95.41  is  revised  to  read  as 
follows: 

§  95.41  Accountability  for  Secret  matter. 

Each  licensee  or  other  person  subject 
to  part  95  possessing  matter  classified  as 
Secret  National  Security  Information 
and/or  Restricted  Data  shall  establish  an 
accountability  procedure  and  shall 
maintain  records  to  show  the 
disposition  of  such  matter.  Records 
reflecting  accountability  and  disposition 
of  classified  matter  must  be  maintained 
for  3  years  after  its  disposition. 

32.  In  §  95.45,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  95.45  Changes  in  classification. 

(a)  Matter  revealing  National  Security 
Information  and/or  Restricted  Data  must 
be  downgraded  or  declassified  as 
authorized  by  NRC  classification  guides 
or  as  determined  by  NRC.  Requests  for 
downgrading  or  declassifying  any 
National  Security  Information  and/or 
Restricted  Data  should  be  forwarded  to 
the  NRC  Division  of  Security,  Office  of 
Administration,  Washington,  DC  20555. 


Requests  for  downgrading  or 
declassifying  Restricted  Data  will  be 
coordinated  as  appropriate  by  the  NRC 
Division  of  Security  with  the 
Department  of  Energy. 
***** 

33.  Section  95.47  is  revised  to  read  as 
follows: 

§  95.47  Destruction  of  matter  revealing 
National  Security  Information  and/or 
Restricted  Data. 

Matter  revealing  National  Security 
Information  and/or  Restricted  Data  may 
be  destroyed  by  burning,  pulping,  or 
another  method  that  ensures  complete 
destruction  of  the  information  or 
material  which  it  contains.  The  method 
of  destruction  must  preclude 
recognition  or  reconstruction  of  the 
classified  matter.  Any  doubts  on 
methods  should  be  referred  to  the  NRC 
Division  of  Security.  If  the  matter 
reveals  Secret  National  Security 
Information  and/or  Restricted  Data,  a 
record  of  the  subject  or  title,  document 
number,  if  any,  originator,  its  date  or 
origination,  its  series  designation  and 
copy  number,  and  the  date  of 
destruction  must  be  signed  by  the 
person  destroying  the  document  and 
must  be  maintained  in  the  office  of  the 
custodian  at  the  time  of  destruction. 
These  destruction  records  must  be 
retained  for  3  years  after  destruction. 

34.  Section  95.51  is  revised  to  read  as 
follows: 

§  95.51  Retrieval  of  classified  matter 
following  suspension  or  revocation  of 
access  authorization. 

In  any  case  where  the  access 
authorization  of  an  individual  is 


suspended  or  revoked,  the  licensee  or 
other  persons  subject  to  part  95  shall, 
upon  due  notice  of  such  suspension  or 
revocation,  retrieve  all  matter  revealing 
National  Security  Information  and 
Restricted  Data  possessed  by  the 
individual  and  take  such  action  as 
necessary  to  preclude  that  individual 
from  having  further  access  to  such 
matter. 

35.  In  §  95.57,  paragraph  (c)  is  revised 
to  read  as  follows: 

§  95.57  Reports. 
****** 

(c)  In  addition,  an  authorized 
classifier  of  a  licensee  or  other  persons 
subject  to  part  95  shall  complete  an  NRC 
Form  790  (Classification  Record) 
whenever  matter  revealing  National 
Security  Information  and/or  Restricted 
Data  is  generated,  its  classification  is 
changed,  or  it  is  declassified. 
Notification  of  declassification  is  not 
required  for  any  document  or  material 
which  has  an  automatic  declassification 
date.  Completed  NRC  Form  790  should 
be  submitted  to  the  NRC  Division  of 
Security,  Washington,  DC  20555,  on  a 
monthly  basis. 

Appendix  A — [Removed] 

36.  Appendix  A  to  Part  95  is  removed 
in  its  entirety. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  September,  1994. 

For  the  Nuclear  Regulatory  Commission. 

John  C.  Hoyle, 

Acting  Secretary  of  the  Commission. 

[FR  Doc.  94-23329  Filed  9-22-94;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Cooperative  State  Research  Service 
7  CFR  Part  3402 

Food  and  Agricultural  Sciences  - 
National  Needs  Graduate  Fellowship 
Grants  Program;  Administrative 
Provisions 

AGENCY:  Cooperative  State  Research 
Sendee,  USDA. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Cooperative  State 
Research  Service  (CSRS)  proposes  to 
amend  its  regulations  relating  to  the 
administration  of  the  Food  and 
Agricultural  Sciences  National  Needs 
Graduate  Fellowship  Grants  Program 
conducted  under  the  authority  of 
section  1417(b)(6)  of  the  National 
Agricultural  Research,  Extension,  and 
Teaching  Policy  Act  of  1977,  as 
amended.  7  U.S.C.  3152(b)(6).  This 
action  is  being  taken  to  clarify  certain 
aspects  of  the  program,  provide 
additional  guidance  to  applicants  so 
that  the  material  submitted  facilitates 
the  evaluation  of  proposals,  and  add 
newly  applicable  Federal  statutes  and 
regulations.  CSRS  is  publishing  these 
regulations  in  their  entirety  to  enhance 
their  use  by  the  public  and  to  ensure 
expeditious  submission  and  processing 
of  grant  proposals. 

DATES:  Comments  are  invited  from 
interested  individuals  and 
organizations.  To  be  considered  in  the 
formulation  of  a  final  rule,  all  relevant 
material  must  be  received  on  or  before 
October  24, 1994. 

ADDRESSES:  Comments  should  be  sent  to 
Dr.  Jeffrey  L.  Gilmore,  Grant  Programs 
Manager,  Office  of  Higher  Education 
Programs,  Cooperative  State  Research 
Service,  U.S.  Department  of  Agriculture, 
Ag  Box  2251,  Washington,  D.C.  20250- 
2251.  Comments  may  also  be  sent  via 
electronic  mail  to 
jgilmore@csrs.esusda.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Jeffrey  L.  Gilmore  at  (202)  401-1790 
or  via  electronic  mail  at 
jgilmore@csrs.esusda.gov. 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  collection  of 
information  requirements  contained  in 
this  proposed  rule  have  been  reviewed 
and  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and 
given  the  OMB  Document  Nos.  0524- 
0022  and  0524-0024. 


Classification 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  No.  12866  and  it 
has  been  determined  that  it  is  not  a 
“significant  regulatory  action”  rule 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more 
or  adversely  and  materially  affect  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 
This  rule  will  not  create  any  serious 
inconsistencies  or  otherwise  interfere 
with  actions  taken  or  planned  by 
another  agency.  It  will  not  materially 
alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  and  does  not  raise  novel  legal 
or  policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
principles  set  forth  in  Executive  Order 
No.  12866.  In  addition,  it  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act,  Public 
Law  No.  96-534  (5  U.S.C.  601  et  seq.). 

The  following  information  is  given  in 
compliance  with  Executive  Order  No. 
127,78.  Ail  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  are  preempted.  No  retroactive  effect 
is  to  be  given  to  this  rule.  This  rule  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court. 

Regulatory  Analysis 

Not  required  for  this  proposed 
rulemaking. 

Environmental  Impact  Statement 

This  proposed  regulation  does  not 
significantly  affect  the  environment. 
Therefore,  an  environmental  impact 
statement  is  not  required  under  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  42  U.S.C.  4321  et 
seq. 

Catalog  of  Federal  Domestic  Assistance 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.210,  Food  and  Agricultural 
Sciences  National  Needs  Graduate 
Fellowship  Grants.  For  the  reasons  set 
forth  in  the  Final  Rule-related  Notice  to 
7  CFR  Part  3015,  subpart  V,  48  FR 
29115,  June  24, 1983,  at  which  time  the 
authority  to  administer  this  program 
resided  in  the  Agricultural  Research 
Service,  this  program  is  excluded  from 
the  scope  of  Executive  Order  No.  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Background  and  Purpose 

Under  the  authority  of  section 
1417(b)(6)  of  the  National  Agricultural 


Research,  Extension,  and  Teaching 
Policy  Act  of  1977,  as  amended,  7 
U.S.C.  3152(b)(6),  the  Secretary  of 
Agriculture  is  authorized  to  conduct  a 
competitive  graduate  fellowship  grants 
program.  The  administrative  regulations 
governing  the  Food  and  Agricultural 
Sciences  National  Needs  Graduate 
Fellowship  Grants  Program  published  in 
the  Federal  Register  on  February  13, 
1987,  (52  FR  4712-4716)  and  on  January 
22.  1990,  (55  FR  2214-2215)  are 
proposed  to  be  amended  as  follows: 

Section  3402.1 

This  section  is  proposed  to  be  revised 
to  ensure  consistency  with  the 
eligibility  criteria  set  out  by  section 
1608  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990 
(FACT  Act). 

Section  3402.2 

This  section  is  proposed  to  be  revised 
to  clarify  the  definition  of  a  citizen  or 
national  of  the  United  States  and  to 
ensure  consistency  between  the 
definitions  furnished  in  this  section  and 
those  provided  in  section  1404  of  the 
National  Agricultural  Research, 
Extension,  and  Teaching  Policy  Act  of 
1977,  as  amended. 

Section  3402.3 

This  section  is  proposed  to  be  revised 
to  ensure  consistency  with  the 
eligibility  criteria  set  out  by  section 
1608  of  the  FACT  Act. 

Section  3402.4 

This  section  is  proposed  to  be  revised 
to  allow  the  Office  of  Higher  Education 
Programs  (HEP)  to  determine  each  year 
whether  a  new  competition  is  warranted 
in  order  to  facilitate  administration  of 
this  program. 

Section  3402.5 

Language  is  proposed  to  be  added  to 
establish  special  international  study  or 
thesis/dissertation  research  travel 
allowances  for  a  limited  number  of 
USDA  Graduate  Fellows,  to  allow  HEP 
to  determine  the  maximum  amounts 
available  for  each  graduate  level 
thereunder,  and  to  set  out  the 
requirements  for  proposals  submitted 
thereunder  in  order  to  take  full 
advantage  of  educational  opportunities 
throughout  the  world.  In  order  to 
facilitate  administration  of  this  program, 
this  section  is  proposed  to  be  revised 
further  to  allow  HEP  to  determine  each 
year  whether  a  new  competition  is 
warranted,  the  graduate  degree  level(s) 
to  be  supported  each  year,  Master’s  and/ 
or  doctoral,  the  proportion  of 
appropriations  to  be  devoted  to  cost-of- 
education  institutional  allowances, 
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fellowship  stipends,  and  special 
international  study  or  thesis/ 
dissertation  research  travel  allowances, 
and  the  degree  levels  for  which  funding 
may  be  requested  in  a  single  proposal 
and  announce  this  information  in  the 
program  announcement  in  the  Federal 
Register. 

Section  3402.6 

This  section  is  proposed  to  be  revised 
to  modify  fellowship  appointments 
given  the  addition  of  the  special 
international  study  or  thesis/ 
dissertation  research  travel  allowances. 
This  section  is  proposed  to  be  revised 
further  to  require  recipient  institutions 
to  identify  Fellows  within  15  months  of 
the  effective  date  of  the  grant  and  to 
allow  fellowship  appointments  to  be 
made  only  to  full-time  students  enrolled 
in  a  graduate  degree  program  in  the 
national  need  area  and  at  the  degree 
level  supported  by  the  grant.  Further,  a 
new  paragraph  is  proposed  to  be  added 
to  clarify  that  only  Fellows  enrolled  in 
Master’s  programs  of  study  may  be 
supported  under  a  Master’s  fellowship 
grant  and  that  only  Fellows  enrolled  in 
doctoral  programs  of  study  may  be 
supported  under  a  doctoral  fellowship 
grant. 

Section  3402.7 

This  section  is  proposed  to  be  revised 
to  modify  fellowship  activities  given  the 
addition  of  the  special  international 
study  of  thesis/dissertation  research 
travel  allowances.  Further,  additional 
language  is  proposed  to  be  added  to  this 
section  to  ensure  that  a  Fellow  under 
this  program  is  enrolled  as  a  full-time 
graduate  student  for  the  duration  of  the 
fellowship  in  the  national  need  area  and 
at  the  degree  level  supported  by  the 
grant  and  to  allow  formal  registration  to 
be  waived  by  the  institution  only  if  the 
Fellow  is  making  satisfactory  progress 
toward  degree  completion  and  is 
engaged  full-time  in  fellowship 
activities.  These  changes  are  proposed 
to  facilitate  administration  of  the 
program  and  to  clarify  past  confusion. 

Section  3402.8 

This  section  is  proposed  to  be  revised 
to  modify  program  financial  provisions 
given  the  addition  of  the  special 
international  study  or  thesis/ 
dissertation  research  travel  allowances. 

Section  3402.9 

This  section  is  proposed  to  be  revised 
to  change  references  from  ‘‘program 
brochure  and  application  kit”  to 
“application  package”  and  to  rename 
the  section  accordingly. 


Section  3402.11 

Language  is  proposed  to  be  added  to 
this  section  to  encourage  applicants  to 
emphasize  the  uniqueness  of  the 
proposed  graduate  program  of  study. 

Section  3402.12 

In  order  to  facilitate  the  evaluation  of 
proposals,  this  section  is  proposed  to  be 
revised  to  set  out  a  new  section  2  and 
renumber  the  sections  following  and  to 
emphasize  the  need  for  recruiting  and 
retaining  members  of  underrepresented 
groups. 

Section  3402.13 

Additional  language  is  proposed  to  be 
added  to  this  section  in  order  to  clarify 
pagination  of  proposals  to  facilitate  the 
evaluation  of  proposals. 

Section  3402.14 

Additional  language  is  proposed  to  be 
added  to  this  section  in  order  to  clarify 
pagination  of  proposals  to  facilitate  the 
evaluation  of  proposals. 

Section  3402.15 

Additional  language  is  proposed  to  be 
added  to  this  section  to  clarify 
pagination  of  proposals  and  to  guide 
applicants  in  the  content  and  format  of 
the  information  they  submit  in  the 
Appendix  to  facilitate  the  evaluation  of 
proposals. 

Section  3402.16  (previously  3402.17) 

It  is  proposed  that  this  section,  which 
addresses  intent  to  submit  a  proposal, 
precede  the  section  that  addresses 
where  to  submit  a  proposal  in  order  to 
be  chronologically  correct.  It  is  further 
proposed  that  the  intent  to  submit  a 
proposal  document  be  referred  to  as  a 
form  rather  than  a  card.  Additional 
language  is  proposed  in  this  section  to 
allow  HEP  to  determine  each  year 
whether  an  Intent  to  Submit  a  Proposal 
form  is  required  to  ease  paperwork 
burdens,  and  to  announce  this 
information  in  the  program 
announcement  in  the  Federal  Register. 

Section  3402. 17  ( previously  3402. 1 6) 

It  is  proposed  that  this  section,  which 
addresses  where  to  submit  a  proposal, 
follow  the  section  that  addresses  intent 
to  submit  a  proposal  form  in  order  to  be 
chronologically  correct.  It  is  further 
proposed  that  the  heading  for  this 
section  read  “Where  to  submit  a 
proposal”  rather  than  "Where  to  submit 
proposals”  so  that  the  two  headings  in 
this  subpart  have  parallel  structure. 

Section  3402.19 

This  section  is  proposed  to  be  revised 
in  order  to  clarify  the  criteria  used  to 
evaluate  the  proposals  and  to  allow  the 


agency  the  discretion  to  change  the 
weight  for  each  criterion  and  announce 
such  a  change  in  the  program 
announcement  in  the  Federal  Register. 
These  proposed  changes  will  enhance 
program  administration. 

Section  3402.21 

Language  is  proposed  to  be  added  to 
this  section  to  set  out  the  different  types 
of  grant  instruments  in  order  to  facilitate 
award  processing. 

Section  3402.22 

This  section  is  proposed  to  be  revised 
to  include  additional  Federal 
regulations  and  statutes  that  are 
applicable  to  this  grant  program. 

Section  3402.25 

This  section  is  proposed  to  be  revised 
to  clarify  the  conditions  upon  which  the 
project  directors  must  submit  the 
Graduate  Fellow  Exit  Reports  and  to 
allow  HEP  to  request  preliminary  exist 
reports  (in  situations  where  the  Fellows 
have  not  completed  the  degree 
requirements  when  the  five-year  grant 
expires),  additional  follow-up  reports  to 
track  the  career  patterns  of  Fellows,  and 
a  Final  Report  in  order  to  gauge  better 
the  success  of  the  program.  This  section 
is  further  proposed  to  be  revised  to 
reflect  the  initiation  of  the  special 
international  study  or  thesis/ 
dissertation  research  allowance 
activities  under  this  program. 

Several  other  changes  of  a  minor 
nonsubstantive  nature  also  are  proposed 
in  order  to  clarify  further  these 
regulations  to  facilitate  the 
administration  of  this  program. 

List  of  Subjects  in  7  CFR  Part  3402 

Grant  programs — agriculture, 
Agriculture  Higher  Education  Programs, 
Food  and  Agricultural  Sciences 
National  Needs  Graduate  Fellowship 
Grants  Program. 

For  the  reasons  set  forth  in  the 
preamble,  Title  7,  Chapter  XXXIV,  Part 
3402  of  the  Code  of  Federal  Regulations 
is  proposed  to  be  revised  to  read  as 
follows: 

PART  3402— FOOD  AND 
AGRICULTURAL  SCIENCES 
NATIONAL  NEEDS  GRADUATE 
FELLOWSHIP  GRANTS  PROGRAM 

Subpart  A— General  Introduction 

Sac. 

3402.1  Applicability  or  regulations. 

3402.2  Definitions. 

3402.3  Institutional  eligibility. 
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Subpart  B — Program  Description 

3402.4  Food  and  agricultural  sciences  areas 
targeted  for  national  needs  graduate 
fellowship  grants  support. 

3402.5  Overview  of  National  Needs 
Graduate  Fellowship  Grants  Program. 

3402.fi  Fellowship  appointments. 

3402.7  Fellowship  activities. 

3402.8  Financial  provisions. 

Subpart  C — Preparation  of  a  Proposal 

3402.9  Application  package. 

3402.10  Proposal  cover  page. 

3402.11  National  need  summary. 

3402.12  National  need  narrative. 

3402.13  Budget. 

3402.14  Faculty  vitae. 

3402.15  Appendix. 

Subpart  D — Submission  of  a  Proposal 

3402.16  Intent  to  submit  a  proposal. 

3402.17-  Where  to  submit  a  proposal. 

Subpart  E — Proposal  Review  and 
Evaluation 

3402.18  Proposal  review. 

3402.19  Evaluation  criteria. 

Subpart  F — Supplementary  Information 

3402.20  Terms  and  conditions  of  grant 
awards. 

3402.21  Grant  awards. 

3402.22  Other  Federal  statutes  and 
regulations  that  apply. 

3402.23  Confidential  aspects  of  proposals 
and  awards. 

3402.24  Access  to  peer  review  information. 

3402.25  Documentation  of  progress  on 
funded  projects. 

3402.26  Evaluation  of  program. 

Authority:  Sec.  1470,  National  Agricultural 

Research,  Extension  and  Teaching  Policy  Act 
of  1977,  as  amended,  7  U.S.C.  3316. 

Subpart  A — General  Introduction 

§  3402.1  Applicability  of  regulations. 

(a)  The  regulations  of  this  part  apply 
to  competitive  grants  awarded  under  the 
provisions  of  section  1417(b)(6)  of  the 
National  Agricultural  Research, 
Extension  and  Teaching  Policy  Act  of 
1977,  as  amended.  7  U.S.C.  3152(b)(6). 
This  statute  designates  the  U.S. 
Department  of  Agriculture  (USDA)  as 
the  lead  Federal  agency  for  agricultural 
research,  extension,  and  teaching  in  the 
food  and  agricultural  sciences.  It 
authorizes  the  Secretary  of  Agriculture, 
who  has  delegated  the  authority  to  the 
Cooperative  State  Research  Service 
(CSRS),  to  make  competitive  grants  to 
land-grant  colleges  and  universities, 
colleges  and  universities  having 
significant  minority  enrollments  and  a 
demonstrable  capacity  to  carry  out  the 
teaching  of  food  and  agricultural 
sciences,  and  to  other  colleges  and 
universities  having  a  demonstrable 
capacity  to  cany  out  the  teaching  of 
food  and  agricultural  sciences  to 
administer  and  conduct  graduate 
fellowship  programs  to  help  meet  the 
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Nation’s  needs  for  development  of 
scientific  and  professional  expertise  in 
the  food  and  agricultural  sciences.  The 
fellowships  are  intended  to  encourage 
outstanding  students  to  pursue  and 
complete  graduate  degrees  in  the  areas 
of  food  and  agricultural  sciences 
designated  by  CSRS  through  the  Office 
of  Higher  Education  Programs  (HEP)  as 
national  needs. 

(b)  The  regulations  of  this  part  do  not 
apply  to  grants  awarded  by  the 
Department  of  Agriculture  under  any 
other  authority. 

§  3402.2  Definitions. 

As  used  in  this  part: 

Citizen  or  national  of  the  United 
States  means  (1)  a  citizen  or  native 
resident  of  a  State;  or,  (2)  a  person 
defined  in  the  Immigration  and 
Nationality  Act,  8  U.S.C.  1101(a)(22), 
who,  though  not  a  citizen  of  the  United 
States,  owes  permanent  allegiance  to  the 
United  States, 

College  and  university  means  an 
educational  institution  in  any  State 
which  (1)  admits  as  regular  students 
only  persons  having  a  certificate  of 
graduation  from  a  school  providing 
secondary'  education,  or  the  recognized 
equivalent  of  such  a  certificate,  (2)  is 
legally  authorized  within  such  State  to 
provide  a  program  of  education  beyond 
secondary  education,  (3)  provides  an 
educational  program  for  which  a 
bachelor’s  degree  or  any  other  higher 
degree  is  awarded,  (4)  is  a  public  or 
other  nonprofit  institution,  and  (5)  is 
accredited  by  a  nationally  recognized 
accrediting  agency  or  association. 

Food  and  agricultural  sciences  means 
basic,  applied,  and  developmental 
research,  extension,  and  teaching 
activities  in  the  food,  agricultural, 
renewable  natural  resources,  forestry, 
and  physical  and  social  sciences  in  the 
broadest  sense  of  these  terms  including 
but  not  limited  to  research,  extension 
and  teaching  activities  concerned  with 
the  production,  processing,  marketing, 
distribution,  conservation, 
consumption,  research,  and 
development  of  food  and  agriculturally 
related  products  and  sendees,  inclusive 
of  programs  in  agriculture,  natural 
resources,  aquaculture,  forestry, 
veterinary  medicine,  home  economics, 
rural  development,  and  closely  allied 
fields. 

Graduate  degree  means  a  Master’s  or 
doctoral  degree. 

State  means  any  one  of  the  fifty 
States,  the  Commonwealth  of  Puerto 
Rico,  Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern 
Marinas,  the  Trust  Territory  of  the 
Pacific  Islands,  the  Virgin  Islands  of  the 
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United  States,  and  the  District  of 
Columbia. 

Teaching  activities  means  formal 
classroom  instruction,  laboratory 
instruction,  and  practicum  experience 
specific  to  the  food  and  agricultural 
sciences  and  matters  relating  thereto 
conducted  by  college  and  universities 
offering  baccalaureate  or  higher  degrees. 

§  3402.3  Institutional  eligibility. 

Proposals  may  be  submitted  by  land- 
grant  colleges  and  universities,  by 
colleges  and  universities  having 
significant  minority  enrollments  and  a 
demonstrable  capacity  to  carry  out  the 
teaching  of  food  and  agricultural 
sciences,  and  by  other  colleges  and 
universities  having  a  demonstrable 
capacity  to  carry  out  the  teaching  of 
food  and  agricultural  sciences.  All 
applicants  should  be  institutions  that 
confer  a  graduate  degree  in  at  least  one 
area  of  the  food  and  agricultural 
sciences  targeted  for  national  needs 
fellowships,  that  have  a  significant 
ongoing  commitment  to  the  food  and 
agricultural  sciences  generally,  and  that 
have  a  significant  ongoing  commitment 
to  the  specific  subject  area  for  which  a 
grant  application  is  made.  It  is  the 
objective  to  award  grants  to  colleges  and 
universities  which  have  notable 
teaching  and  research  competencies  in 
the  food  and  agricultural  sciences.  The 
grants  are  specifically  intended  to 
support  fellowship  programs  that 
encourage  outstanding  students  to 
pursue  and  complete  a  graduate  degree 
at  such  institutions  in  an  area  of  the 
food  and  agricultural  sciences  for  which 
there  is  a  national  need  for  the 
development  of  scientific  and 
professional  expertise.  Therefore, 
institutions  which  currently  have 
excellent  programs  of  graduate  study 
and  research  in  the  food  and 
agricultural  sciences  dealing  with 
targeted  national  needs  are  particularly 
encouraged  to  apply. 

Subpart  B — Program  Description 

§  3402.4  Food  and  agricultural  sciences 
areas  targeted  for  national  needs  graduate 
fellowship  grants  support 

Areas  of  the  food  and  agricultural 
sciences  appropriate  for  fellowship 
grant  applications  are  those  in  which 
developing  shortages  of  expertise  have 
been  determined  and  targeted  by  HEP 
for  national  needs  fellowship  grant 
support.  When  funds  are  available  and 
HEP  determines  that  a  new  competition 
is  warranted,  the  specific  areas  and 
funds  per  area  will  be  identified  in  a 
Federal  Register  notice  announcing  the 
program  and  soliciting  program 
applications. 
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§  3402.5  Overview  of  National  Needs 
Graduate  Fellowship  Grants  Program. 

(a)  The  program  will  provide  funds 
for  a  limited  number  of  grants  to 
support  fixed  graduate  student  stipends 
and  fixed  cost-of-education  institutional 
allowances.  These  grants  will  be 
awarded  competitively  to  eligible 
institutions.  In  order  to  encourage  the 
development  of  special  activities  that 
are  expected  to  contribute  to  Fellows’ 
advanced  degree  objectives,  the  program 
will  also  provide  competitive,  special 
international  study  or  thesis/ 
dissertation  research  travel  allowances 
for  a  limited  number  of  USDA  Graduate 
Fellow's. 

(b)  Based  on  the  amount  of  funds 
appropriated  in  any  fiscal  year,  HEP 
will  determine: 

(1)  Whether  new  competitions  for 
graduate  fellowships  and/or  special 
international  study  or  thesis/ 
dissertation  research  travel  allowances 
will  be  held  during  that  fiscal  year; 

(2)  The  graduate  degree  level(s)  to  be 
supported — Master’s  and/or  doctoral; 

(3)  The  proportion  of  appropriations 
to  be  targeted  for  the  fellowship 
stipends  for  each  respective  graduate 
degree  level  supported; 

(4)  The  proportion  of  appropriations 
to  be  targeted  for  the  cost-of-education 
institutional  allowances  for  each 
respective  graduate  degree  level 
supported; 

(5)  The  proportion  of  appropriations 
to  be  targeted  for  the  special 
international  study  or  thesis/ 
dissertation  research  travel  allowances 
for  each  respective  graduate  degree  level 
supported; 

(6)  The  allowable  stipend  amount  for 
each  respective  graduate  degree  level 
supported,  the  cost-of-education 
institutional  allowance  for  each 
respective  graduate  degree  level 
supported,  and  the  maximum  funds 
available  for  each  special  international 
study  or  thesis/dissertation  research 
travel  allowance  for  each  respective 
graduate  degree  level  supported;  and 

(7)  The  maximum  total  funds  that 
may  be  awarded  to  an  institution  under 
the  program  in  a  given  fiscal  year. 

(c)  HEP  wrill  also  determine: 

(1)  The  maximum  number  of  national 
needs  areas  for  which  funding  may  be 
requested  in  a  single  proposal; 

"  (2)  The  degree  levels  for  which 
funding  may  be  requested  in  a  single 
proposal; 

(3)  The  minimum  and  maximum 
number  of  fellowships  for  which  an 
institution  may  apply  in  a  single 
proposal;  and 

(4)  The  limits  on  the  total  number  of 
proposals  that  can  be  submitted  by  an 
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institution,  college,  school,  or  other 
administrative  unit. 

(d)  All  of  these  determinations  will  be 
published  as  a  part  of  the  program 
announcement  in  the  Federal  Register. 

(e)  For  each  USDA  Graduate  Fellow 
who  desires  to  be  considered  for  a 
special  international  study  or  thesis/ 
dissertation  research  travel  allowance, 
the  project  director  must  apply  to  HEP 
for  a  supplemental  grant  in  accordance 
with  instructions  published  in  the 
program  announcement  in  the  Federal 
Register.  Each  application  must  include 
an  ‘‘Application  for  Funding”  (Form 
CSRS-661)  and  a  "Budget”  (Form 
CSRS-55).  To  provide  HEP  with 
sufficient  information  upon  which  to 
evaluate  the  merits  of  the  requests  for  a 
special  international  study  or  thesis/ 
dissertation  research  travel  allowance, 
each  application  for  a  supplemental 
grant  must  contain  a  narrative  which 
provides  the  following:  (1)  The  specific 
destination(s)  and  duration  of  the  travel; 
(2)  the  specific  study  or  thesis/ 
dissertation  research  activities  in  which 
the  Fellow  will  be  engated;  (3)  how  the 
international  experience  will  contribute 
to  the  Fellow’s  program  of  study;  (4)  a 
budget  narrative  specifying  and 
justifying  the  dollar  amount  requested 
for  the  travel;  (5)  summary  credentials 
of  the  faculty  or  other  professionals  with 
whom  the  Fellow  will  be  working 
during  the  international  experience 
(summary  credentials  must  not  exceed 
three  pages  per  person;  “Summary 
Vita — Teaching  Proposal”  (Form  CSRS- 
708)  may  be  used  for  this  purpose);  (6) 

a  letter  from  the  dean  of  the  Fellow’s 
college  or  equivalent  administrative  unit 
supporting  the  Fellow’s  travel  request 
and  certifying  that  the  travel  experience 
will  not  jeopardize  the  Fellow’s 
satisfactory  progress  toward  degree 
completion;  and  (7)  a  letter  from  the 
fellowship  grant  project  director 
certifying  the  Fellow’s  eligibility,  the 
accuracy  of  the  Fellow’s  travel  request, 
and  the  relevance  of  the  travel  to  die 
Fellow’s  advanced  degree  objectives. 
The  narrative  portion  of  the  application 
must  not  exceed  10  pages,  excluding  the 
summary  vita/ vitae. 

(f)  All  complete  requests  will  be 
evaluated  by  professional  staff  from 
USDA  or  other  Federal  agencies,  as 
appropriate.  Evaluation  criteria  will  be 
published  in  the  program 
announcement  in  the  Federal  Register. 
Awards  will  be  made  to  the  extent 
possible  based  on  availability  of  funds. 

(g)  Any  current  fellow  with  sufficient 
time  to  complete  the  international 
experience  before  the  termination  date 
of  the  grant  under  which  he/she  is 
supported  is  eligible  for  a  special 
international  study  or  thesis/ 
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dissertation  research  travel  allowance. 
Before  the  international  study  or  thesis/ 
dissertation  research  travel  may 
commence,  a  Fellow  must  have 
completed  one  academic  year  of  full¬ 
time  study,  as  defined  by  the  institution, 
under  the  fellowship  appointment  and 
arrangements  must  have  been 
formalized  for  the  Fellow  to  study  and/ 
or  conduct  research  in  the  foreign 
location(s). 

§  3402.6  Fellowship  appointments. 

(a)  Fellows  must  be  identified  and 
fellowships  must  be  awarded  within  15 
months  of  the  effective  date  of  a  grant. 
Institutions  failing  to  meet  this  deadline 
will  be  required  to  refund  monies 
associated  with  any  unaw'arded 
fellowship(s).  Fellowship  appointments 
may  be  held  only  by  persons  who  enroll 
and  pursue  full-time  study  in  a  graduate 
degree  program  in  the  national  need 
area  and  at  the  degree  level  supported 
by  the  grant.  In  addition,  fellows:  (1) 

Must  be  newly  recruited;  (2)  must  not 
have  been  enrolled  previously  in  the 
academic  program  at  the  same  degree 
level;  (3)  must  be  citizens  or  nationals 
of  the  United  States  as  determined  in 
accordance  with  Federal  law;  and  (4) 
must  have  strong  interest,  as  judged  by 
the  institution,  in  pursuing  a  degree  in 
a  targeted  national  need  area  and  in 
preparing  for  a  career  as  a  food  or 
agricultural  scientist  or  professional.  It 
will  be  the  responsibility  of  the  grantee 
institution  to  award  fellowships  to 
students  of  superior  academic  ability.  A 
doctoral  Fellow  who  maintains 
satisfactory  progress  in  his  or  her  course 
of  study  is  eligible  for  support  for  a 
maximum  of  36  months  within  a  45- 
month  period.  Master’s  level  Fellow’s, 
maintaining  satisfactory  progress,  are 
eligible  for  support  for  a  maximum  of  24 
months  during  a  33-month  period. 
However,  it  is  the  intent  of  this  program 
that  Fellows  pursue  full-time 
uninterrupted  study  or  thesis/ 
dissertation  research,  including  time 
spent  pursuing  USDA-funded  special 
international  study  or  thesis/ 
dissertation  research  activities.  For 
Fellow's  requiring  additional  time  to 
complete  a  degree,  it  is  expected  that 
the  institution  will  endeavor  to  continue 
supporting  individuals  originally 
appointed  to  fellowships  through  such 
otner  institutional  means  as  teaching 
assistantships  and  research 
assistantships.  For  Fellows  who 
complete  the  program  of  study  early 
(less  than  24  months  for  Master’s  degree 
or  36  months  for  doctoral  degree),  the 
institution  must  refund  any  unexpended 
monies  to  the  granting  agency. 

(b)  Within  the  framework  of  the 
regulations  in  this  part,  all  decisions 
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with  respect  to  the  appointment  of 
Fellows  will  be  made  by  the  institution. 
However,  institutions  are  urged  to  take 
maximum  advantage  of  opportunities 
for  awarding  fellowships  to  members  of 
underrepresented  groups  at  the  graduate 
level  in  the  food  and  agricultural 
sciences,  particularly  minorities  and 
women.  Throughout  a  Fellow’s  tenure, 
the  institution  should  satisfy  itself  that 
the  Fellow  is  making  satisfactory 
academic  progress,  and  carrying  out,  or 
planning  to  carry  out,  national  needs 
related  research.  If  an  institution  finds 
it  necessary  to  terminate  support  of  a 
Fellow  for  insufficient  academic 
progress  or  by  decision  on  the  part  of 
the  Fellow,  the  Fellow  becomes 
ineligible  for  future  assistance  under  the 
program.  If  a  Fellow  finds  it  necessary 
to  interrupt  his  or  her  program  of  study 
because  of  health,  personal  reasons, 
outside  employment,  or  acceptance  of 
an  assistantship,  the  institution  must 
reserve  the  funds  for  the  purpose  of 
allowing  the  Fellow  to  resume  funded 
study  any  time  within  a  9-month  period. 
However,  a  Fellow  who  finds  it 
necessary  to  interrupt  his  or  her 
program  of  study  more  than  one  time 
cannot  exceed  a  total  of  9  months’ 
cumulative  leave  status  without 
forfeiting  eligibility.  For  fellowships 
terminated  because  of  insufficient 
academic  progress,  a  decision  on  the 
part  of  the  Fellow,  or  reserved  due  to  an 
interrupted  program  of  study  but  not 
resumed  within  the  required  time 
period,  unexpended  monies  must  be 
refunded.  Institutions  may  not  use 
unexpended  monies  associated  with  a 
terminated  fellowship  to  recruit  and 
support  a  “replacement”  Fellow. 

(c)  Only  Fellows  enrolled  in  Master’s 
programs  of  study  may  be  supported 
under  a  Master’s  fellowship  grant.  Only 
Fellows  enrolled  in  doctoral  programs 
of  study  may  be  supported  under  a 
doctoral  fellowship  grant. 

§3402.7  Fellowship  activities. 

A  Fellow  must  be  enrolled  as  a  full¬ 
time  graduate  student,  as  defined  by  the 
institution,  at  all  times  during  the 
tenure  of  the  fellowship  in  the  national 
need  area  and  at  the  degree  level 
supported  by  the  grant.  This  includes 
the  time  used  for  special  international 
study  or  thesis/ dissertation  research  if 
the  international  travel  is  funded 
through  a  special  international  study  or 
thesis/dissertation  research  travel 
allowance  under  this  grant  program. 
However,  the  normal  requirement  of 
formal  registration  dinring  part  of  this 
tenure  may  be  waived  if  permitted  by 
the  policy  of  the  fellowship  institution, 
provided  that  the  fellow  is  making 
satisfactory  progress  toward  degree 


completion  and  remains  engaged  in 
appropriate  full-time  fellowship 
activities  such  as  thesis/dissertation 
research.  Fellows  in  academic 
institutions  are  not  entitled  to  vacations 
as  such.  They  are  entitled  to  the  short 
normal  student  holidays  observed  by 
the  institution.  The  time  between 
academic  semesters  or  quarters  is  to  be 
utilized  as  an  active  part  of  the  grant 
period.  During  the  period  of  support,  a 
Fellow  may  not  accept  employment  by 
the  institution  or  any  other  agency. 
However,  a  grant  supporting  research 
costs  of  the  Fellow  is  acceptable, 
exclusive  of  salary  or  wages  and  fringe 
benefits  for  the  Fellow. 

§  3402.8  Financial  provisions. 

The  basic  fellowship  stipend,  cost-of- 
education  institutional  allowance,  and 
special  international  study  or  thesis/ 
dissertation  research  travel  allowance 
that  may  be  paid  from  grant  funds  will 
be  determined  by  HEP  contingent  upon 
appropriations.  The  amount  of  the 
stipend,  cost-of-education  institutional 
allowance,  and  special  international 
study  or  thesis/ dissertation  research 
travel  allowance  will  be  cited  in  the 
program  announcement  in  the  Federal 
Register.  An  institution  may  elect  to 
apply  the  cost-of-education  institutional 
allowance  to  a  Fellow's  tuition  and  fees; 
however,  such  is  not  required.  The 
allowance  also  may  be  used  by  an 
'  institution  to  defray  other  program 
expenses  (e.g.,  recruitment,  travel, 
publications,  or  salaries  of  project 
personnel).  Tuition  and  fees  are  the 
responsibility  of  the  Fellow  unless  an 
institution  elects  to  use  its  cost-of- 
education  institutional  allowance  for 
this  purpose  or  elects  to  pay  such  costs 
out  of  oiler  non-USD  A  monies.  No 
dependency  allowances  are  provided  for 
Fellows.  Stipend  payments  and  special 
international  study  or  thesis/ 
dissertation  research  travel  allowances 
will  be  made  to  Fellows  by  the 
institution,  according  to  standard 
institutional  procedures  for  fellowships 
and  assistantships. 

Subpart  C — Preparation  of  a  Proposal 

§3402.9  Application  package. 

An  application  package  will  be  made 
available  to  any  potential  grant 
applicant  upon  request.  This  package 
will  include  all  necessary  forms  and 
instructions  to  apply  for  a  grant  under 
this  program.  The  package  also  includes 
the  regulatory  provisions  applicable  to 
the  program. 

§ 3402. 10  Proposalcover page. 

The  Proposal  Cover  Page,  Form 
CSRS-701,  must  be  completed  in  its 


entirety  including  all  authorizing 
signatures.  One  copy  of  each  grant 
application  must  contain  the  original 
pen-and-ink  signatures  of: 

(a)  The  Project  Director(s); 

(b)  The  Authorized  Certifying 
Representative  for  the  college  or 
equivalent  administrative  unit;  and 

(c)  The  Authorized  Certifying 
Representative  for  the  institution. 

§  3402.1 1  National  need  summary. 

Using  the  National  Need  Summary,' 
Form  CSRS-702,  applicants  must 
summarize  the  proposed  graduate 
program  of  study  and  the  academic  and 
research  strengths  of  the  institution  in 
the  national  need  area  for  which 
funding  is  requested.  To  the  extent 
possible,  applicants  should  emphasize 
the  uniqueness  of  the  proposed  graduate 
program  of  study.  The  summary  should 
not  include  any  reference  to  the  specific 
number  of  fellowships  requested.  The 
information  on  the  summary  page  will 
be  used  in  assigning  the  most 
appropriate  panelists  to  review  a 
proposal.  If  a  proposal  is  supported,  this 
page  may  be  used  in  program 
publications. 

§3402.12  National  need  narrative. 

A  narrative  for  the  national  need  area 
should  be  written  in  five  sections, 
limited  to  no  more  than  20  pages,  and 
preceded  by  a  table  of  contents.  The 
table  of  contents  is  not  considered  pari 
of  the  20-page  limitation.  The  narrative 
should  be  typed  on  one  side  of  the  page 
only,  using  a  font  no  smaller  than  12 
point,  and  double-spaced.  The  five 
sections  to  be  included  in  the  narrative 
are  as  follows: 

Sec.  1.  In  this  section,  applicants  should 
establish  clearly  that  the  proposed  program 
of  study  and  research  will  result  in  the 
development  of  outstanding  expertise  in  the 
national  need  area  for  which  funding  is 
requested  and  will  do  so  in  a  reasonable 
period  of  time.  Applicants  should  present  a 
detailed  description  of  the  proposed  graduate 
program  of  study  and  research.  This  section 
of  the  narrative  should  contain,  but  need  not 
be  limited  to,  the  following  components: 

(a)  The  plan  should  specifically  address 
the  course  work  which  Fellows  will  be 
required  to  take  rather  than  the  overall 
spectrum  of  departmental  offerings.  Identify 
courses,  summarize  content,  and  discuss 
sequencing.  Explain  how  course  work  will 
relate  to  Fellows’  research. 

(b)  Identify  and  describe  areas  of  research 
that  Fellows  will  be  encouraged  to  engage  in 
via  a  thesis  or  dissertation. 

(c)  Discuss  graduate  program  examination 
requirements,  such  as  a  proficiency  or 
qualifying  examination,  a  comprehensive 
examination,  and  an  oral  examination. 

(d)  include  a  projected  timetable  for 
completing  the  proposed  graduate  program  of 
study  and  research. 
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(e)  If  admission  to  a  proposed  doctoral 
program  does  not  require  a  Master’s  degree, 
discuss  how  institutional  procedures  allow 
for  the  bypass  of  a  Master’s  degree. 

Sec.  2.  In  this  section,  applicants  should 
highlight  thoroughly  any  special  features  of 
the  graduate  program  such  as  the  extent  to 
which  it  will  involve  an  interdisciplinary, 
multi-disciplinary,  or  cross-disciplinary 
approach  resulting  in  the  development  of 
expertise  transcending  a  single  discipline. 
Applicants  should  also  discuss  any  other 
special  features  such  as  development  of  an 
unusual  collateral  specialization  in  a  related 
discipline,  experiential  learning 
opportunities  such  as  practicums  or 
internships,  unique  mentoring  programs, 
seminars,  or  a  multi-university  collaborative 
approach. 

Sec.  3.  In  this  section,  applicants  should 
substantiate  clearly  the  institution’s  position 
that  it  presently  provides  a  major, 
productive,  and  recognized  program  of 
graduate  study  and  research  at  the  level(s)  of 
study  in  the  area  of  national  need  in  which 
selected  Fellows  would  be  engaged. 
Applicants  should  include  evidence  of  the 
quality  of  existing  academic  attributes  and 
resources  of  the  institution  such  as  teaching 
and  research  faculty,  instructional  and 
research  instrumentation  and  facilities, 
library  resources,  computing  resources,  and 
other  such  indicators  of  academic  quality. 
Also,  applicants  should  discuss  the  extent  to 
which  graduate  students  have  access  to  such 
institutional  resources. 

Sec.  4.  In  this  section,  applicants  should 
document  thoroughly  the  institution’s  plans 
and  procedures  for  managing  fellowship 
appointments.  Applicants  should  explain  in- 
depth  the  plan  for  recruiting  academically 
outstanding  Fellows  and  procedures  for 
selecting  Fellows  of  superior  quality  who 
appear  to  be  highly  motivated  to  prepare  for 
and  pursue  a  career  as  a  food  or  agricultural 
scientist  or  professional.  In  addition, 
applicants  should  cite  specified  plans  for 
advising  and  guiding  Fellows  through  a 
program  of  study,  as  well  as  any  special 
programs  or  activities  that  will  be  offered  to 
enrich  the  Fellows’  graduate  study.  Particular 
attention  should  be  given  to  the  plans  and 
procedures  for  recruiting  and  retaining 
members  of  underrepresented  groups. 

Sec.  5.  In  this  section,  applicants  should 
include  important  supplementary  summary 
data  for  the  institution  relevant  to  the 
national  need  area  for  which  funding  is 
requested.  Examples  of  appropriate  data  are 
indices  of  student  quality,  enrollments  and 
degrees  awarded  for  recent  years,  placement 
of  graduates,  facilities,  faculty  research 
support,  and  publications  of  previous 
graduate  students.  To  the  extent  possible, 
applicants  should  present  the  supplementary 
summary  data  in  tabular  form. 

§3402.13  Budget 

Applicants  must  prepare  the  Proposal 
Budget,  Form  CSRS-703,  identifying  all 
costs  associated  with  the  proposal. 
Instructions  for  completing  the 
“Proposal  Budget”  are  provided  on  the 
form.  Pagination  for  the  budget  page 
should  be  continuous  following  the 


national  need  narrative  and  so  indicated 
in  the  table  of  contents. 

§3402.14  Faculty  vitae. 

This  section  should  include  a 
Summary  Vita,  Form  CSRS-708,  for 
each  faculty  member  contributing 
significantly  to  institutional  competence 
at  the  level  of  graduate  study  for  the 
national  need  area  addressed  in  the 
proposal.  Applicants  should  arrange  the 
faculty  vitae  with  the  project  director(s) 
first,  followed  by  the  remaining  faculty, 
in  alphabetical  order.  Pagination  for  the 
faculty  vitae  should  be  continuous 
following  the  budget  page  and  so 
indicated  in  the  table  of  contents. 

§3402.15  Appendix. 

Any  additional  supporting 
information  deemed  essential  for 
clarifying  and/or  strengthening  the 
proposal  should  be  included  in  an 
Appendix  and  referenced  in  the 
national  need  narrative.  To  the  extent 
possible,  applicants  should  present 
supporting  information  included  in  the 
Appendix  in  tabular  form.  Pagination 
for  the  Appendix  should  be  continuous 
following  the  faculty  vitae  and  so 
indicated  in  the  table  of  contents. 

Subpart  D — Submission  of  a  Proposal 

§  3402.16  Intent  to  submit  a  proposal. 

To  assist  HEP  in  preparing  for  review 
of  fellowship  proposals,  institutions 
planning  to  submit  proposals  for 
fellowships  may  be  requested  to 
complete  and  return  an  Intent  to  Submit 
a  Proposal  form  (Form  CSRS-706). 
When  required,  applicants  should 
complete  and  return  one  form  for  each 
proposal  they  anticipate  submitting. 
Sending  this  form  does  not  commit  an 
institution  to  any  course  of  action.  The 
program  announcement  published  in 
the  Federal  Register  will  delineate  if, 
when,  and  where  the  Intent  to  Submit 
a  Proposal  Form  should  be  sent. 

§  3402.17  Where  to  submit  a  proposal. 

The  program  announcement 
published  in  the  Federal  Register  will 
delineate  the  date  for  submission  of 
proposals  and  the  number  of  proposal 
copies  required  to  apply  for  a  grant.  In 
addition,  the  program  announcement 
will  provide  the  address  to  which  the 
proposal,  its  accompanying  duplicate 
copies,  and  the  institution’s  latest 
graduate  catalog  should  be  mailed. 

Subpart  E— Proposal  Review  and 
Evaluation 

§  3402. 1 8  Proposal  review. 

The  proposal  evaluation  process 
includes  both  USDA  internal  staff 
review  and  merit  evaluation  by  panels 


of  scientists,  educators,  industrialists, 
and  Government  officials  who  are 
highly  qualified  to  render  expert  advice 
in  the  targeted  areas.  The  goal  of  the 
process  of  selection  and  structuring  of 
evaluation  panels  is  to  provide  optimum 
expertise  and  objective  judgment  in  the 
evaluation  of  proposals  specific  to  a 
particular  area  of  national  need. 

§3402.19  Evaluation  criteria. 

Proposals  addressing  a  particular 
national  need  area  at  a  particular  degree 
level  will  be  evaluated  in  competition 
with  other  proposals  addressing  the 
same  national  need  area  at  the  same 
degree  level.  Both  USDA  internal  staff 
and  the  panelists  will  evaluate 
proposals  primarily  on  the  basis  of  the 
following  criteria: 


a.  The  degree  to  which  the  pro¬ 
posal  establishes  clearly  that  the 
proposed  program  of  graduate 
study  will  result  in  the  develop¬ 
ment  of  outstanding  scientific/ 
professional  expertise  related  to 
the  national  need  area  and  will 
do  so  in  a  reasonable  period  of 

time  . . . . .  30 

b.  The  degree  to  which  the  pro¬ 

posal  highlights  thoroughly  any 
special  features  such  as  an  inter¬ 
disciplinary,  multi-disciplinary,  or 
cross-disciplinary  approach,  an 
unusual  collateral  specialization 
in  a  related  discipline,  experien¬ 
tial  learning  opportunities,  unique 
mentoring  programs,  seminars, 
or  a  multi-university  collaborative 
approach  . . .  10 

c.  The  degree  to  which  the  pro¬ 
posal  substantiates  clearly  that 
the  institution’s  faculty,  facilities 


and  equipment,  instructional  sup¬ 
port  resources,  and  other  aca¬ 
demic  attributes  are  excellent  for 
providing  outstanding  graduate 
study  and  research  at  the  fore¬ 
front  of  science  and  technology 
related  to  the  chosen  area  of  na¬ 
tional  need  .  20 

d.  The  degree  to  which  the  institu¬ 
tion’s  plans  and  procedures  for 
recruiting  and  selecting  academi¬ 
cally  outstanding  Fellows  and  for 
advising  and  guiding  Fellows 
through  a  program  of  study  re¬ 
flect  excellence  as  documented 

in  the  proposal  _ 20 

e.  The  degree  to  which  supple¬ 

mentary  summary  data  substan¬ 
tiate  program  quality  in  the  tar¬ 
geted  national  need  area.  . .  10 

f.  The  quality  of  the  proposal  as  re¬ 

flected  by  Its  substantive  content, 
organization,  clarity,  and  accu¬ 
racy  . 10 


Additional  or  amended  evaluation 
criteria  and  new  point  weightings  may 


i 


l 
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be  cited  in  the  program  announcement 
published  in  the  Federal  Register. 

Subpart  F — Supplementary  Information 

§  3402.20  Terms  and  conditions  of  grant 
awards. 

Within  the  limit  of  funds  available  for 
such  purpose,  the  awarding  official 
shall  make  project  grants  to  those 
responsible,  eligible  applicants  whose 
proposals  are  judged  most  meritorious 
in  the  announced  program  areas  under 
the  evaluation  criteria  and  procedures 
set  forth  in  this  part.  The  beginning  of 
the  project  period  shall  be  no  later  than 
September  30  of  the  Federal  fiscal  year 
in  which  the  project  is  approved  for 
support.  All  funds  granted  under  this 
part  shall  be  expended  solely  for  the 
purpose  for  which  the  funds  are  granted 
in  accordance  with  the  approved 
application  and  budget,  the  regulations 
of  this  part,  the  terms  and  conditions  of 
the  award,  the  applicable  Federal  cost 
principles,  and  die  Department’s 
Uniform  Federal  Assistance  Regulations 
(7  CFR  Part  3015). 

§  3402.21  Grant  awards. 

(a)  The  grant  award  document  shall 
include,  at  a  minimum,  the  following: 

(1)  Legal  name  and  address  of 
performing  organization. 

(2)  Title  of  project. 

(3)  Name(s)  and  address(es)  of  Project 
Director(s). 

(4)  Identifying  grant  number  assigned 
by  the  Department. 

(5)  Project  period,  which  specifies 
how  long  the  Department  intends  to 
support  the  effort  without  requiring 
reapplication  for  funds. 

(6)  Total  amount  of  Federal  financial 
assistance  approved  during  the  project 
period. 

(7)  Legal  authority  under  which  the 
grant  is  awarded. 

(8)  Approved  budget  plan  for 
categorizing  allocable  project  funds  to 
accomplish  the  stated  purpose  of  the 
grant  award. 

(9)  Other  information  or  provisions 
deemed  necessary  by  the  Department  to 
carry  out  its  granting  activities  or  to 
accomplish  the  purpose  of  this 
particular  project  grant. 

(b)  The  notice  of  grant  award,  in  the 
form  of  a  letter,  will  provide  pertinent 
instructions  and  information  to  the 
grantee  that  are  not  included  in  the 
grant  award  document  described  above. 

(c)  The  major  types  of  grant 
instruments  shall  be  as  follows: 

(1)  New  grant.  This  is  a  grant 
instrument  by  which  HEP  agrees  to 
support  a  specified  number  of  graduate 
Fellows  at  a  specific  institution  via 
funds  for  fixed  graduate  student 


59,  No.  184  /  Friday,  September  23, 


stipends  and  fixed  cost-of-education 
institutional  allowances.  This  type  of 
grant  is  approved  on  the  basis  of  peer 
review  recommendation. 

(2)  Supplemental  grant.  This  is  an 
instrument  by  which  HEP  agrees  to 
provide  additional  funding  under  a  new 
grant  as  specified  in  paragraph  (c)(1)  of 
this  section  to  provide  special 
international  study  or  thesis/ 
dissertation  research  travel  allowances 
for  graduate  Fellows.  This  type  of  grant 
wall  not  require  additional  peer  review. 

§  3402.22  Other  Federal  statutes  and 
regulations  that  apply. 

Several  other  Federal  regulations  or 
statutes  apply  to  project  grants  awarded 
under  this  part.  These  include  but  are 
not  limited  to: 

7  CFR  Part  1.1— USDA 
implementation  of  the  Freedom  of 
Information  Act. 

7  CFR  Part  3 — USDA  implementation 
of  OMB  Circular  No.  A-129  regarding 
debt  collection. 

7  CFR  Part  15,  Subpart  A — USDA 
implementation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964. 

7  CFR  Part  3015 — USDA  Uniform 
Federal  Assistance  Regulations,  as 
amended,  implementing  OMB  directives 
(i.e.,  Circular  Nos.  A-110  and  A-21),  as 
well  as  general  policy  requirements 
applicable  to  recipients  of  Departmental 
financial  assistance. 

7  CFR  Part  3017— USDA 
implementation  of  Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants),  as 
amended. 

7  CFR  Part  3018— USDA 
implementation  of  New  Restrictions  on 
Lobbying.  Imposes  new  prohibitions 
and  requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreements,  and  loans. 

7  CFR  Part  3051— USDA 
implementation  of  OMB  Circular  No.  A- 
133  regarding  audits  of  institutions  of 
higher  education  and  other  nonprofit 
institutions. 

7  CFR  part  3407— CSRS 
implementation  of  the  National 
Environmental  Policy  Act. 

29  U.S.C.  794,  Section  504- 
Rehabilitation  Act  of  1973,  and  7  CFR 
Part  15b  (USDA  implementation  of 
statute),  prohibiting  discrimination 
based  upon  physical  or  mental  handicap 
in  Federally  assisted  programs. 

35  U.S.C.  200  et  seq. — Bayh-Dole  Act, 
controlling  allocation  of  rights  to 
inventions  made  by  employees  or  small 
business  firms  and  domestic  nonprofit 
organizations,  including  universities,  in 
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federally  assisted  programs 
(implementing  regulations  are  contained 
in  37  CFR  Part  401). 

§  3402.23  Confidential  aspects  of 
proposals  and  awards. 

When  a  proposal  results  in  a  grant,  il 
becomes  a  part  of  the  record  of  the 
Agency’s  transactions,  available  to  the 
public  upon  specific  request. 

Information  that  the  Agency  and  the 
grantee  mutually  agree  to  be  of  a 
privileged  nature  will  be  held  in 
confidence  to  the  extent  permitted  by 
law.  Therefore,  any  information  that  the 
applicant  wishes  to  have  considered  as 
privileged  should  be  clearly  marked  as 
such  and  sent  in  a  separate  statement, 
two  copies  of  which  should  accompany 
the  proposal.  The  original  copy  of  a 
proposal  that  does  not  result  in  a  grant 
will  be  retained  by  the  Agency  for  a 
period  of  one  year.  Other  copies  will  be 
destroyed.  Such  a  proposal  will  be 
released  only  with  the  consent  of  the 
applicant  or  to  the  extent  required  by 
law.  A  proposal  may  be  withdrawn  at 
any  time  prior  to  the  final  action 
thereon. 

§  3402.24  Access  to  peer  review 
information. 

After  final  decisions  have  been 
announced,  HEP  will,  upon  request, 
inform  the  project  director  of  the 
reasons  for  its  decision  on  a  proposal. 
Verbatim  copies  of  summary  reviews, 
not  including  the  identify  of  the 
reviewers,  will  be  made  available  to 
respective  project  directors  upon 
specific  request. 

§  3402.25  Document  of  progress  on 
funded  projects. 

(a)  A  Fellowship  Appointment 
Documentation  form  (Form  CSRS-707) 
is  included  in  the  application  package. 
Upon  request  by  HEP,  project  directors 
awarded  grants  under  the  program  will 
be  required  to  complete  and  submit  this 
form.  Follow-up  progress  reports  will 
focus  on  assessing  continuing  progress 
of  Fellows  through  their  graduate 
programs  of  study  (including  activities 
supported  by  any  special  international 
study  or  thesis/dissertation  research 
allowance)  and  on  institution  adherence 
to  program  guidelines. 

(b)  A  Graduate  Fellow  Exit  Report 
(Form  CSRS-709)  is  included  in  the 
application  package.  This  form  should 
be  completed  and  submitted  to  HEP  by 
the  project  director  for  each  Fellow 
supported  by  a  grant  as  soon  as  a  Fellow 
either: 

(1)  graduates;  (2)  is  officially 
terminated  from  the  fellowship  or  the 
academic  program  due  to  unsatisfactory 
academic  progress;  or  (3)  voluntarily 
withdraws  from  the  fellowship  or  the 
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academic  program.  If  a  Fellow  has  not 
completed  all  degree  requirements  at 
the  end  of  the  five-year  grant  duration, 
HEP  may  request  a  preliminary  exit 
report.  In  such  a  case,  a  final  exit  report 
will  be  required  at  a  later  date.  When  a 
final  exit  report  for  each  Fellow 
supported  by  a  grant  has  been  accepted 
by  USDA,  the  grantee  institution  will 
have  satisfied  the  requirement  of  a  final 
performance  report  for  the  grant. 
Additional  follow-up  reports  to  track 
the  Fellows’  career  patterns  may  be 
requested. 

(c)  A  Final  Report  must  be  completed 
and  returned  within  90  days  after  the 
expiration  date  of  the  project.  The  Final 
Report  must  be  submitted  to  the 
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program  contact  person  and  must 
contain  proper  data  and  information  as 
specified  in  the  “Special  Terms  and 
Conditions”  of  the  award.  Generally,  the 
Final  Report  should  include  a  summary 
of:  recruitment  strategies  that  were 
effective:  successful  mentoring 
procedures  or  activities;  enrichment 
activities  the  fellows  were  afforded: 
barriers  faced  in  recruiting  and 
graduating  fellows;  and  the  impact  of 
the  fellowship  grant  on  the  overall 
quality  of  the  educational  programs  of 
the  institution. 

§  2402.26  Evaluation  of  program. 

Grantees  should  be  aware  that  HEP 
may,  as  a  part  of  its  own  program 
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evaluation  activities,  carry  out  in-depth 
evaluations  of  assisted  activities  through 
independent  third  parties.  Thus, 
grantees  should  be  prepared  to 
cooperate  with  evaluators  retained  by 
HEP  to  analyze  both  the  institutional 
context  and  the  impact  of  any  supported 
project. 

Done  at  Washington,  D.C.,  this  19th  day  of 
September  1994. 

John  Patrick  Jordan, 

Administrator,  Cooperative  State  Research 
Service. 

[FR  Doc.  94-23544  Filed  9-22-94;  8:45  am) 
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